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ABSCONDING CO-SHARER. See Trust. 

ACKNOWLEDGMENT. Nee Act XV. of 1877, s. 19. 
accomplice. See Act L of 1872, s. IIS. Act X. of 1872, ss. 344, S45, 

34 / . 

acts- 1858 XL, s. 18. See Mortgage. 

1859 VIII. See Act X. of 1877. 

s_ 7 j being able to sue for the possession of 

certain property, omitted to do so, and sued ia the first instance only 
for a declaration of her right to such property. The Court refusing 
to make any such declaration on the ground that she could sue for 
possession, D then sued for possession. Held that the second suit 
was not barred by s. 7 of Act Vlil of 1859. 

Darbo v, Kesho Kai ... ... 3 , 5 {j 

s. 9. See Act VII. of 1870, s. 17, 

Limitation. 

■ — ss. 109, 110,111} 119, 147 — Ex parte Judgment—' 

Airpeal'] The provision in s. 119 of Act VI] L of 1859 that “ no ap- 
peal shall lie from u .-judgment passed ex-gartc against a defendant 
who has not appeared,” must be understood to apply to the case of 
a defendant who has not appeared at all, and not to the case of a de- 
fendant who, having once appeared, fails to appear on a subsequent 
day to which the hearing of the cause has been adjourned. 

Zainul-abdin Khan v, Ahmad Raza Rhan 6/ 

s, 110. See Act X. of 1877, s. 99. 

a. 189. See Act X. of 1877, s. 206. 

s. 194. See Act X. of 1877, s. 210. 

s. 206. See Act IX. of 1871, sch. ii., art. 167. 

g. 209 Attachment — Cross-decrees\ In April, 

1877, M sued 5 for money, and on the lOih May, 1877, N sued 
M for money, both suits being instituted in the same Court. In the 
meJtntime, on the 9th May, 1877, B applied for the attachment of the 
money claimed by M in his suit, and obtained an order prohibiting 
M from receiving, and S from paying, any sum which might be 
found in that suit to be due by S to M. On the 23rd June, 1877, 

M obtained a decree in his suit against 6’, and S obtained a decree in 
bis suit against ilf, S’s decree being for the larger sum. On the same 
day, under the provisions of s. 209 of Act VIII of 1859, satisfaction 
for the smaller sum was entered on both decrees, and execution taken 
out of S^s decree for so much as remained due. At the same time 
S objected to B^s attachment, but his objection was disallowed, Beld^ 
in a suit by S against b to have the order disallowing his objection 
set aside and the^propriety and legality of the set-oit above-mentioned 
established, regard being had to the provisions of s. 209 of Act VIII 
of 1859, that the attaching order of the 9th May could have no opera- 
tion or effect, and that, even if B had followed up that order and 
attached Af’s decree against N, that step would not have put him in a 
better position, for the same section being followed, and the decrees 
being essentially cross-decrees, that for the smaller sum became 
absorbed in the one for the larger and attachment could not affect it. 

Bujhawan Lai u. Sukhraj Rai ... ... 866 

a— — ss. 239, 240 — Aitachmeni of land — • Private alie* 

nation after attachnent]. Certain land was attached in the execution 
of adecree in the manner required by s. 235 of Act VIII. of 1859, but a 
copy of the order of attaclimeat was not, as required by s. 239 of th&t 
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Aot, fixed up ill n conapicnons part or in any part at all of the Court- 
house of the Court executing tlie decree, nor was it sent or fixed up 
in the office of the Gvdlector of the district in which the land was 
situated, bubseq^ueutly to the atttachuient of the land the judgment- 
debtor privately alienated it by sale. Held that, as the attachment 
had nut been made known us prescribed by law, the provisions of 
s, 240 of Act VIIL of 1859 did not apply, and the sale was not mill 
and void. Indra Chandra v. The Agra and Mastermun' s Banh 
followed. 

Nur Ahmad d. Altaf All .«• 53 

acts 1859 VIIL, ss. 256, 257 Act XV, of mi, s. 22 5m6- , 

stitiitionor addiiton of new appellant or responden t Appellate Courts 

powers of Sale in Execution of decree Suit for recovery of pur-- 

chase money , — Caveat eniptor. — lTregulariiy\ An appellate Court 
has a discretionary power to substitute or add a new appellant or res- 
pondent after the period of limitation prescribed for an appeal. 

The right, title, and interest of G in certain immoveable pro- 
perty was attached and notified for sale in the execution of a money 
decree held by T, It Was also attached and notified for sale in the 
execution of a money-decree held by S and R, The same date was 
fixed for both sales. The officer conducting sales first sold the pro- 
perty in execution of decree and T purchased the property. 

He then sold the property in execution of the decree held by 6 ^ and ti 
and K purchased the property. The Court executing the decrees* 
confirmed the sale to 7’, granting him a sale certificate, and disallow- 
ing A’.v objection to the confirmation. It also confirmed the sale to 
AT, ordoring the purchase-money to be paid to B and K, and disallow 
iiig A ’.V objection to the confirmation ; but it refused to grant A a 
sale certificate on the ground that, as the sale to 7' had been confirnicd 
and a sale certificate granted to him, it could not give K possession of 
the property. In a suit by K against -S and li to recoverhia purchase- 
money, Ae/J, distinguishing tlie suit from the cases in which it had been 
held that, when the right, title, and interest of a judgment-debtor in a 
particular property is sold, there is no warranty that be has any right, 
title, or interest, and therefore the auction-purchaser cannot recover 
hia purchase-money, if it turns out that the judgment debtor had no 
interest in the property, that the rule of caveat emptor did not apply, 
and the suit was maintainable. 

The provisions of s. 257 of Act VIII. of 1859 apply to applica- 
tions made under s. 256 of that Act and to those only. 

Held^ therefore, that, inasmuch as K objected to the confirmation 
of the sale to him on the ground that the Court was not competent ’ 
to confirm a sale which had by its previous order been nullified, and 
noton any of the grounds mentioned in s. 256 of Act VIII. of 1859, K 
was not precluded by the terms of s. 257 of that Act from maintain- 
ing his suit. 

Where the Court executing two decrees made separate orders 
directing the sale on the same date of certain immoveable property in 
execution of such decrees, the officer conducting sales was not bound 
to sell such properly once for all in execution of both decrees, and his 
selling sucli property separately was therefore not an irregularity in 
the conduct of the sales. 

The Court of Wards v. Gaya Prasad ... ... ,«• 107 

ss. 256, 257, 258. See Act X. of 1877, _ss. 312,315. 

— s. 309 — Pauper suit Sale in execution of decree 

Distribution of sale proceeds Court-fees Prerogative of the 

C7ow>i], With a view to recover the amount of Court- fees which J 
would have had to pay had he not been permittted to bring a suit as 
a pauper, the Government caused certain property belonging to H, 
the defendant in such suit, ■w'bo had been ordered by the decree in such 
suit to pay such amount, to be attached. This property was subse- . 

<iuently attached by the holder of a decree against B which declared 
a lien on the property created by a bond. The property was sold in 
the execution of this decree. Mdd that the GoTernment was entitled 
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to be paid first ont of tlie proceeds of such sale the amount of Court 
fees J would have had to pciv had he not been allowed to sue as a 
pauper, the principle that Government takes precedence of all other 
creditors not being liable to an exception in the case of lien-holders. 

The decision in Ganpat Fuiaya v. The Collector of Kanara applied 
in this case. 

The Collector of Moradabad v. Muhammad Daim Khan ... 19t> 

ACTS 1859 VIIL, ss. 823, Arbitratitm.'\ The plaintiff in this 

suit sued the defendants to recover certain moneys presented to him on 
his marriage, which he alleged the defendants had received and appro- 
priated to their own use. The . defendants denied that they had 
received such moneys, bat admitted that such moneys had been 
credited by the plaintiff’s father to the firm in which they, the plaint- 
iff, and the plaintiff’s father, were jointly interested, against a larger 
amount of moneys belonging to the firm which had been expended 
on the plaintiff’s marriage. The parties agreed to refer the matter 
in dispute between them to arbitration, and to abide by the decision 
of the arbitrator. The arbitrator deeid'^d that the plaintiff could not 
recover the money he sued for, and which had been credited to the 
firm of which he was a partner, as a larger sum had been expended 
on his marriage out of the funds of the firm. The plaintiff obtained 
the opinions of certain panditfi to the effect that, under Hindu law% 
gifts un marriage are regarded as separate ac<xuisitions, ar.d prayed 
that the Munsif would remit the award with these opinions to the 
arbitrator. The Munsif remitted the award with the opinions, 
requesting the arbitrator to consider them, and to return his opinion 
in writing within a certain neriod. The arbitrator having refused to 
act further, the Munsif proceeded to determine the suit, and gave 
the plaintiff a decree on the ground that, in a joint Hindu family, 
presents received on marriage do not fall into the common fund. 

Meld (Pearson, J., dissenting) that, there being no illegality apparent 
on the face of the award, the Munsif was not justified in remitting 
the award, or in setting the award aside and proceeding t<> determine 
the suit himself, but that he should have passed judgment in accord- 
ance with the award. 

Nanak Chand v. Ram Narayan ... ... ... 181 

s, S50. See Act X. of 1877, s. 578. 

— — s. 377 — Eei'iew of Judgment — Limitation] The plaintiff in 

a suit applied, more than two y^ars after the proper time, for a 
review of judgment iu such suit, filing with his application a copy of 
a decision by the High Court, which had been passed subsequeiitfy to 
the date of such judgment, in support of a conteution contained in 
his application which should have been, but was not, urged at the 
hearing of his suit. Such contention and the other arguments and 
statements contained in his application might have been adduced 
within the time allowed by’" law’ for an application for a review of 
judgment. Held that, as such contention might have been urged at 
the first hearing of the case, there was no ‘-just and reasonable cause” 
for preferring the application after time, and the Court of first 
instance was therefore not warranted iu granting the application 
and reviewing its judgment, 

Madho Das v. Hiikman Sew’ak Singh ... ... ... 2S7 

XI V, s. 20 Execution of decree — Proceeding to enforce 

decree’^Lipiiiationf] Application for the execution of a decree was 
made on the 21st December, 1864, and in pursuance of such applica- 
tion the notice required by law’ was issued to the judgment-debtor. 

On the 7th February, 1365, the Court executing the decree called 
on the decree-holder to produce proof of the service of such notice 
within four days. On the 23rd Eebruary, 1865, in consequence of 
the decree-holder having failed to produce such proof, the Court 
dismissed the application. There was no proceeding either of the 
decree-holder or of the Court between the 7ih and the 23rd February, 

1865, On the ISth February, 1868, application was again made for 
the execution of the decree. Lidd that the proceeding of the Court 
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of the 23rd February, 1865, striking off the former appUeation for 
default of prosecution, was not a proceeding to keep the decree alive, 
and the latter application was therefore beyond time. 

Eaghu Kam v. Danuu Lai ... ... ... ... 28S 

ACTS 1859 — s. 20 iJmitaiion — Proceeding to e?) force decree ] It 

was the object of the Legislature in Act XIV of 1859* s. 14, with regard 
to the limitation for the commencement of a suit, to exclude the time 
during which a party to the suit may ha.ve been litigating, 
and with due diligence, before a Judge whom ho has supposed to have 
had jurisdiction, but who yet may not have had it. The same prin- 
ciple prevails in the construction of *s. 20, with regard to. executions, 
i/e/ti, accordingly, that a proceeding, taken bond fide and with due 
diligence, before a Judge whom the judgment-creditor believed,' bord 
fide, though erroneously, to have jurisdiction,— -in this case the Judge 
himself, also, having believed that he had jurisdiction, and having 
acted,accordingly, — was a proceeding to enforce the decree within the 
meaning of s. 20. 

Hira Lai v. Badri Das ..t ... »,♦ ... ... 79> 

— -XV, ss, 19, 23. 34 — rr^Suit for infringement of pateni-^^^ Fuhllc 

or aciwif’ user — Measure of damages —Particulars^ Heldf by the 
('ourt, in a suit, under Act XV of 1859, for the infringement of a 
patent, where the plaintiff had been in the habit of licensing the use of 
his invention, that the loss of the amount paid for such license was 
the measure of damages. 

Per Spankie, J. — The meaning of the words “publicly or actually 
used” in s. 23 of z\ct XV of 1859 discussed. 

Held per Spankie, J. — That, where the defendant did not allege 
in his written statement that the invention was publicly used at 
certain places prior to the date of the petition for leave to tile the 
specitication, but was allowed to give evidence that the invention was 
so used at such places, the plaiut-itf was not bound before trial to have 
called upon the defendant to supply the particulars as to such places,, 
and such evidence was not admissible. 

Sheen v. Johnson ... ... ... ... 3gg 

1860— XXVIL See Debts. 

XLIII, s. 1. See Act XXIII. of 1861. s. 27. 

— XLV, ss. 71, 146, 147, 319, 323 Offence made 

up of several offences Rioting Hurt], Uioting and hurt in the 

course of such rioting are distinct offences, and each offence is separ- 
ately punishable. 

Empress of India v. Eum Adhin ... ... ... 139 -, 

: s. 161. Attempt to obtain an illegal gratification 

< — Act X. of 1872, ss. 218, 351. Warrant case Defence Right 

of accused joerson to cross^eTaniine the witnesses for the prosecatlon.- 

i^oiSer of the Court to summon material witnesses]. To ask for a bribe 
is MU attempt to obtain one, and a bribe may be asked for as effectually 
in implicit as in explicit terms. 

Where, thereiore, -who was employed as a clerk in the 
pension department, in an interview with A, who was an applicant 
Lit’ a pension, after referring to his own influence ill that departineut 
aud instancing tvro cases in wiiich by that influence increased pen- 
sions had been obtained, proceeded to intimate that anything might 
be effected by “ kar-rawaif and on the overture being rejected con- 
cluded by declaring that A would rue and repent the rejection of it,, 
held that the offence of attempting to obtain a bribe was consum- 
mated. - 

The charge haTing been read to the accused person he stated 
bis defence to the saiue, upon which the Magistrate, the witnesses 
for the, prosecution being in attendance, called upon the accused 
to cross-examine them. The accused refused to do so until he had 
examined the witnesses for the defence who were not in atteudance. 

The Magistrate then di.scharged the witnesses for the prosecution and 
adjourned the trial for the production of the witnesses for the defence. 
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Held, per Spankie, J., that the accused Vvas not entitled to 
have the witnesses for the prcseciitioii suiiHBOiied, in order that 
they might be cross-examined by die accused on the date fixed 
for the exainiDation of the witnesses for the defence. 

JHeld, also per SPAi-tKiE, d., that the Magistrate was empowered 
to record both oral, and docnnientarj evidence after the witnesses 
for the defence laid been examined. 

Empress of India y. Baldeo Saliai ... 253 

rs 1860 — -XLV, s. 174 See Act X of ISTd, ss. 471, 473. 

S3. 193, 471. See Act X. of ISaf, ss. 468, 469, 470. 

— - ss. 193. 511 Attempt- — Fabrtcaiiiig false evi- 

dence']. M instigated Z to personate C and to purchase in. 'C's name 
certain stamped paper, in coiiseqxieTice of wiiich the vendor of the 
stamped paper endorsed Ch- name on siicdi paper as the purchaser 
of it. M acred wish the intention that such endorsement might be 
used against C in a Judicial proceeding. Held, that the oliejice of 
fabricating false evidence had been actually committed, and that M 
was properly convicted of abetting the c.omnilssion of such ofience. 

Queen v. liamsaran Chowbep distinguished and observed on. 

Empress of india Mula ... ... ... 105 

s. 201] K o,nd B, having caused the death of J 

in a fi-dd belonging to B, removed J’s dead bociy from that field to 
his own field with the intention of screening themselves from 
punishment. K was convicted on these facts of an "CKeuce under 
s. 801 of .the Penal Code. Held that that section referred to persons 
, other than the actual oifenders, and K could not therefore jwoperlj 
be punishedunder ihat section for what he had done to screen "him- 
self from punishment. Also that, as a matter of fact, he did not by 
removing corpse from one field to anotlier cause any evidence 
of Hs murder, which that corpse afforded, to disappear, and his act, 
althoimh his object may have been to divert suspicion from himself 
and B, did not constitute the offence defined in that section 

Empress of India v. Kishiia ... ... yjg' 

gs^ 299, 304, 321, 323 Culpalle homicide not 

amounting to murder ■^X'olmitarily causing hurt — Spleen disease'] Where 
a person hurt another, wdio was sufiering from spleen disease, inten- 
tionally, but without the interitioii of eaui^ing death, or causing such 
bodily injury as xvas likely to cause deatli, or the knovrledge that 
he was likely by his act to cause death, and by his act caused the 
death of such other person, held that he was properly convicted 
under s f323 of the Indian Penal Code ol voluBtarily causing hurt. 

Empu’ess of India v. Fox ... ... ... 522 

g. 302 — -Murder — Seriiencs — Judgment --Reference to 

High Court— X. of 1872 ss. 271, 287,464] L, 6\ A, and D, 
conspired to kill iS. Iii pursuance of such conspiracy X first and 
then (7 struck 5 on the head with a hi Bd and B fell to the ground,- 
While B was lying on the ground K and D struck biai on the head ' 
with their lathis. Held (Stuakt, C. J., dissenting) that, inasmuch as 
K and D did not commence the attack on S and it was doubtful 
whether S was not dead when they struck him, transportation for 
life was an adequate puni.shment for their ofience. 

Observations by Stoabt, Ch J., on the impropriety of a judi- 
cial officer adding a “ note” to his Judgment in a eiiminal case impugn- 
ing the correctness of the conclusion he has arrived at on the evidence 
in such case. 

Empress of India v. Chattar Singh ... ... 33 

— ss. 304, S04A., 322, 325- Culpable homicide not 

amounting to murder — Voluniarily causing hurt— Causing death bij negli- 
gence — Spleen disease.] B voluntarily caused hurt t«j iY, W’ho was 
sufiering from spleen disease, knowing himself to be likely to cause 
grievous hurt, but without the intention of causing death, or causing 
such bodily injury as was likely to cause death, or the knowdedge that 
he was likely by his act to cause death, and caused grievous hurt lo 
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itom wMch N' died. Held that B ought not to be convicted un- 
der s. 304A of the Indian Penal Code of causing death by negligence, 
but under s. 325 of that Code of voluntarily causing grievous hurt. 

Empress of India v. O’Brien. 

XLV, ss. 304, Zl7^Exposure of child-- Culp able homi- 
cide] Where a mother abandoned her child, with the intention of 
wholly abandoning it, and knowing that such abandonment was likely 
to cause its death, and the child died in consequence of the ahaodon- 
ment, held that she could not be convicted and punished under s. 304 
and also under s. 317 of the Indian Penal Code, but s. 304 only. 

Empress of India v, Banni ... ... ... ••• 

■ s. 370 'Buying or disposing of a person as a 

slam] having obtained possession of D, a girl about eleven years 
of age, disposed of her to a third person, for value, with intent that 
such person should marry her, and such person received her with that 
intent. Held that R could not be convicted of disposing of X) as a 
slave under s. 370 of the Indian Penal Code. Queen v. Mb'za Slkmu 
dur JBulchut remarked upon. 

Empress of India 2 ;. Earn Kuar 

.a III I, SS. 372, Z7Z— Buying or selling minor Jot the pur- 
pose of prostitution, dsc,] Certain persons, falsely representing that a 
minor girl of a low caste was a member of a higher caste, induced a 
member of such higher caste to take her in marriage and to pay money 
for her in the full belief that such representation was true. Held, per 
Stuart, C. J., that such persons could not be convicted, on these 
facts, cf offences under ss. 372 and 373 of the Indian Penal Code. Per 
Oldpield, J., and Straight, J., that, if such girl was disposed of for 
the purpose of marriage, it could not be said, because the marriage 
might be invalid under Hindu law, that such persons acted with the 
intention that she should be employed or used for the purposes of pros- 
titution or for any unlawful and immoral purpose, or that they knew a 
it to be likely that she would he employed or used for such purpose, 
aud consequently they could not be convicted of an offence under 
those sections. Per Pbarson, J., and Spankie, J., that, such girl having 
been disposed of for the purpose of marriage, although the marriage 
might be objectionable under Hindu law, it did not appear that it was 
wholly invalid, and therefore such intent or knowledge could.npt cer- 
tainly be presumed, and such persons could not be convicted of offences 
under those sections. 

Empress of Indian?. Sri Lai ... ... 

— SS. 425, 441 Act X. of 1872 s. 454 Cri- 
minal Trespass Mischief] If a person enters on land in the posses- 

sion of another in the exercise of a bo7id fide claim of right, and with- . 
out any intention to intimidate, insult, or 'annoy such other person, 
or to commit an offence, then, though he may have no right to the 
land,, he cannot be convicted of criminal trespass. 

So also, if a person deals injuriously with property in the bond 
fide belief that it is his own, he cannot he convicted of mischief. 

The mere assertion, however, in such cases of a claim of right ia 
not in itself a sufficient answer to charges of criminal trespass and 
mischief. It is the duty of the Criminal Court to determine what 
was the intention of the alleged offender, and if it arrives at the 
conclusion that he was not acting in the exercise of a bond fide claim 
©f right, then it cannot refuse to convict the offender, assuming that 
the other facts arje established which constitute the offence. 

Where pepon committed a trespass with the intention of 
committing mischief, thereby committing criminal trespass, and at 
the same time committed mischief, held that such person could not, 
under cl. iii. of s. 454 of Act X. of 1872, receive a punishment more 
severe than might have been awarded for either of such offences. The 
provisions of that law do not in such a case prohibit the Court froiu 
passing sentence in respect of each offence established. 

Empress of India Budh Singh 
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^■CTS — 1S60 XLV, s. 441— Criwimal irespass\ Certain immoreable 

property was tbe joint undivided property of 0, (?, and a certain 
other person, i? obtained a decree against G for the possession of 
such property, and such property was delivered to him in the execution 
of that decree io accordance with the provisions of s. 264 of Act X of 
1877. C, in good faith, with the intention of asserting her right, and 
•without any intention to intimidate, insult, or annoy A, or to commit 
an offence, and in like manner, with the intention of asserting the 
right of his co-owmers, remained on such property. Beld tha.t, under 
such circumstances, they could not be convicted of criminal tres- 
pass. _ , , 

Re-entry into or remaining upon land from whicn a person has 
been ejected by civil process, or of which possession has been given to 
another for the purpose of asserting rights he may have solely or 
jointly with other persons, not criminal trespass unless the intent 
to commit an offence or to intimidate, insult, or annoy is conclusiTely 
proved. 

In the matter of the petition of Goblnd Prasad ... 

. ' - s. 442. Nee Act XXYI. of 2870. 


-Adultery — Compounding of offences- 
rged T with having committed adull 
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Act X of 1872, 5 . 188.] iV charged T with having committed adult- 
ery with his wife. On inquiry into tbe charge by the Magistrate, 
the case was committed to tbe i^essions Court for trial when 'I was 
convicted. T appealed to the High Court. After conviction N and 
his wife were reconciled, and A at the nearing of the appeal asked 
for leave to compound the offence. Hekl that at that stage of the 
case sanction could not be given to withdraw the charge. 

Empress of India v. Thompson ... — 

ss. 503, 506. See Act X. of 18/ 2, s. 4S9. 

1861 XXIII, ss. 5, 7. Nee Act X. of 1877, s. 99. 

27 Special aiipeal—Sidt of the nature cog- 
nizable in a Small Cause Court— Act XLIIL of 1860, 6\ 1.1 Held, 
where a suit of the nature Ci^gnizable in a Court of Small Causes was 
instituted before Act XLIII. of 1860 came into force, and an order 
was made on regular appeal in execution of the decree msucm suit 
after the passing of Act XXIII. of 1861, that the provisions of s. 2/ 
of Act XXIII. of 1861 applied, and accordingly no special appeal 
would lie from such order. 

Bhichuk Singh v. Nageshar Nath ... ••• 

1863— XIX, ss. 8, 9. Nee Ees judicata. 

1865-XI, s. Small Cause Court— Implied contract-^ Mistake 

-Damages— Act IX of 1872, Act X of 1877, ss. 50, 53- 

Plaint, amendment of] A suit under s. 72 of the Indian Contract Act 
to recover from a creditor the amount of an overpayment made to nini 
by mistake is a suit for damages, •within the meaning of Ac- . 1 ot 
1865, s. 6, and is accordingly cognizable by a Mufassil Court ot 

Small Causes. . 

Semble that where at the first hearing of a suit the pkiint is re- 
turned for amendment within a fixed time under the provisions of s. 
53 of Act X of 1877, and it is amended accordingly, it cannot atter- 
•wards be again returned for amendment. 

Badr-un-nisa m Muhammad Jan 

AXX— —Suspension of a pleader for misconduct- 


SS0 


112 


671 


Special leave io appeal^ The High Comi, acting regularly within its 
jurisdiction, suspended a pleader from practice for misconduct. 
The Judicial Committee, not being prepared to say, from the materials 
l^efore it, that the High Court’s conclusion on a pure question of fact 
was -wrong refused to grant special leave to appeal. ^ it would not 
have foliwed, even if more doubt had been entertained on such a 
questiL, that an appeal would have been granted against Juages 
so acting. 

In the matter of F. W. Quarry. ... - ••• 

1866— SS, 8. 17 Bond — Mortgage — Keptsirofmn],— The ™™0: 

veablfproperty charsed by a bond payable by matalments, dated 
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the 17th December, 1866, was charged for both principal and interest, 
and the first instalment was , payable within three years from the date 
of the bond with the accumulated interest, and the amount then be- 
becoming due exceeded lis. 100. Hehi^ in a suit on the bond, that it 
was an iustrument creating an interest in immoveable property of the 
value of Hs. 100 and upw\ards, and under s. 17 of Act XX. of 1866 re- 
q^uired registration. liajpati Kuar v. Ramsukhi Kuar followed. 

Banno'w. Pir Muhammad. ... ... ... 688 

^CTS 1868 —I, s. 6. See Act III. of 1877, s. 50. Act X. of 1877, 

ss. 2, 3, 244, 312, 584, and 588 

1869™Y, arts. 170, 171. See Act XI. of 1872, ss. 3, 9. 

XVin,s. 34. 5ee Act I. of 1879. 

-sell, ii, No. 5. See Act IX. of 1871, sch. ii, No. 62, 

1870— VII, ^ss. 7, 12, 17. 28— dei X of 1877, -vs. 44. 45— 

Multifarious suit — Distinct subjects’'’' — Plaint — Memorandum of ajiptal 
— Suit for moneu — Power of the High Court to levy court-fees on impro- 
perly stamped docuynent'] The plaintiffs sued in virtue of a conditional 
sale which had been foreclosed for (i.) possession of a house, (ii.) cora^ 
peosation, in the nature of rent, for its use and occupation from the 
date of foreclosure to the date of suit, and (iii,) like compensation 
from the latter date to tlie date on which possession of the house 
should be delivered to them, the defendants having purchased the 
house subsequently to the conditional sale bat before the same was 
foreclosed. The plaintitfs stated that their cause of action arose on 
the date of foreclosure. 

PJetd (vSpa'skie, J., dissenting) that the suit embraced ‘‘distinct 
subjects” wdthin the meaning of s. 17 of the Court Fees’ Act. *1870, 
and the plaint and memorandum of appeal were chargeable with the 
aggregate amount of fees to which the plaints or memoraxrda of appeal 
in separate suits for the different claims would have been liable. 

Held also that, if a document which ought to hear a stamp under 
the Court Fees’ Act has been used in the High Court, and the mistake 
or inadvertence w’hich permitted its reception in a lower Court, with- 
out being properly stamped, comes to light in the High Court, any 
Judge of that Court may, under s. 28 of the Court Fees’ Act, direct 
that it should be properly stamped. 

Per Spankib, J —That cl. ii, s. 7 of the Court Fees’ Act, did not 
apply to the third claim, nor -was it one for money within the mean- 
ing of cl. i. of that section, but oue for which s. 11 of that Act pro- 
vided. 

Her OLDFiEEiD, J. — That court-fees were leviable in respect of the 
third claim, with reference to cl. i., s. 7, and s. 11 of the Court Fees’ 

A<?t. 

ChediLal u. Kirath Chand .... ... ... 682 

^5; 7 — 'Suit for a declaration 

of Righi^Siiit to^ set aside on order under s, 246 of Act VUI. of 1859 
disallowing a claim to property under attGchmcni — Consequential 'heUef\. 

Held that a suit for a declaration of the plaintiff’s piroprietary right 
to certain moveable property attached in the execution of a decree 
while in the possession of the plaintiff, and for the cancelment of the : 
order of the Court executing the decree, made under s. 246 of Act 
VIII. of 1859, disallowing his claim to the property, could be brought 
pu a stamp of Es. 20, and need not be valued according to the value 
of the property under attachment. 

Chunia v. Jiam Dial followed. Mufti J alal-nd^din Mahomed 
j. ShohoTullah dissented from. Motichand Jaichand v. Dadahhai 
J’esianji and OhaJcalingapeskana Haicker v. Achiyar distinguished. 

G-ulzari Lai V, Jadaun Eai ... . 03 

*>«'■ — dyeelaraiory Decree-- Consequential BoUef— Court fees.--Jn a 

suit for a declaration of proprietary right in respect of a house in which 
the removal of an attachment, ot: such house in the execution of a 
decree f as sought, the plaintiff did not, as s. 7 of the Court Fees Act 
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directs, state in bis plaint the amount at which he valued the relief 
sougut, nor did the Court of first instance cause him to supply this 
defect. On appeal by the plaintiff from the decree of the Court of 
first instance dismissing his suit, the lower appellate Court demanded 
from the plaintiii court-fees in respect of his plaint and memoranduni 
of appeal computed on the market-value of such house, the plaintiff 
having only paid in respect of those documents respectively the 
court- tees payable in a suit for a declaration of right where no conse- 
quential relief is prayed. Held that the market-value of the property 
could not be taken by the lower appellate Court to be the value of 
the relief sought, as the plaintiff did not seek possession of the pro- 
perty, and that, as the valuation of the relief sought rested with the 
plaintiff and not the Court, and as in this instance the declaration of 
right claimed necessarily carried with it the consequential relief 
sought, of which the value was merely nominal, further court-fees could 
not be deiuanded by the lower appefiate Court from the ifiaintilf. 

Ostoche Hari Das ... ... ... ... 

j,OTS— 1870 Vir, s. 7 and sch. ii, 17. See Act X. of 1S77, s. 2S3. 

s. 17— PIfl of 1S5Q, s. 9 — det X of IS 7 7, ss. 44, 45— 

MuHifarioos smt — ’•‘Distinct Subjects*’' — Plaint — 'Memovandnrth of ap- 
peal'] Held that the words ‘distinct subjects” in s. 17 of the Court 
Fees’ Act, 1S70, mean distinct and separate causes of action. C/nr- 
maiii Rani V. Ram Dai observed on. 

The plaintiff sued his brothers and a nephew for his share, accord- 
ing to the Hindu Law of inheritance, and under a will, of the move- 
able and immoveable property of his deceased uncle, by the cancei- 
mentof a deed of gift of the immoveable property in favour of the 
nephew. Meld, pet Stuart. 0. J., and Straight, J., that, under -s. 
17 of the Court Fees’ Act, 1870, the plaint and memorandum of 
appeal in the suit were chargeable with the aggregate amount of the 
fees to which the plaints or memoranda of appeal in separate suits 
for the moveable and immoveable property wmuld have been liable 
under that Act. 

Per Oldfield, J., that court-fees were leviable on the plaint and 
memoranduni of appeal on the total value of the claim, the suit 
not being one of the nature to which s. 17 of the Court Fees’ Act 
referred. 

Mul Ciiand v. Shib Charan Lai .. ... ... 

XXVI, ss. 3, 45, 54 Entering a Bavalat with intent 

to convey food to Prisoner Rales made by Local Government for 

idle management and discipline of Prismis House-irespass — Ofmee 
in relation to prison-— “ — Act M. LV, oflSbO, s. 4:i^——tTei'ioas Acquittal 

Act X. of 1872, 55. 454, 460.] Per Spaneie, J., and Oldfield, J,, 

(Stuart, C. J., doubting) that a havalat (lock-up) is a prisoa within 
the meaning of the Prisons Act. 

Per Stuart, C. J., that food is not an article’’ within the mean- 
ing of s. 45 of that Act. 

Per Stuart, C. J., and Oldfield J., that the conveyance of foodinto 
a kamlai, not heingexpressly prohibited by the rules madehy the Local 
Government under s. 54 of that Act for the management .and discipline 
of prisons, is not ‘'contrary to the regulations of the prisons” within 
the meaning of s. 45 of that Act, and is therefore not an offence punish- 
able under that section. 

Beldy therefore, per Stuart, G. X, and Oldfield, j., that, where a 
person entered into a havalat with intent to convey or attempt to con- 
vey food to an under-trial prisoner, such acton hispart did not amount 
to'^house-trespass within the meaning of s. 442 of the Indian Penal 
Code, and it was not an act punishable under s. 45 of the Prisons Act, 

Per Spankie, J., contra. 

Per Stuart, C. J., that the fact that such person had been tried 
for house- trespass and acquitted was no bar to his being tried subse- 
quently for an offence under s. 45 of the Prisons Act. 
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Sp.e Jurisdiction, 


Empress of India v, Lalai ... 

.;[g7X VI, See Muhammadan Law. 

VIII. See Act III of 1877. 

•s. 17, cl. (2), 4:9^Regiisiration — Mortgage.'] The value of the 
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•S, Cl. /.ICytOW ^ 

interest created hy a mortgage of immoveable property is estimated, 
for the purposes of the Registration Act of 1871, not by the araounc 
of the principal money thereby secured, but by the amount of such 

money and the interest payable thereon t,* i 

Conseouently, a bond dated the 9th August, 1873, which charged 
certain immoveable property with tbe payment on the 31st May, 
1874 of Ks. 98, and interest thereon at the rate of one per cent, 
per mensem, should have been registered. Darshan Singh v. Hanwanta 
followed. Navabin Lalcskman v. Anant Babaji differed from. 

Raipati Singh v. Ram Snkhi Knar — 

-] A lond for the payment of Rs. 


83-8-0 on demand, together with interest thereon at the rate of two 
ner cent per mensem, which charges immoveable property with such 
payment, does not, though the amount due on it may, in time exceed 
Rs*^ 100 purport to create an interest of the value of Rs. 100 withm 
the meaning of the Registration Act, and its registration is therefore 
optional. 

Karan Singh v. Ram Lai ••• 

-The obligors of a bond for the payment of money 


— I n*-* UUtlgUJLO CH umj-v* Jt-v.... -- 

chareiD«- land agreed to pay the principal amount, Rs. 99, within six 
months after the execution of the bond, and to pay interest every 
month on the principal amount at the rate of two per cent., and 
that in the event of default of payment of the interest in any month, 
the whole amount mentioned in the bond should become due at 
once There was no stipulation preventing the ohligors from repay- 
in 2 the loan at any time within the six months after which it was 
reclaimable.' Held that the only amount certainly secured by the 
bond was the principal, and the bond did not therefore need to be 
registered. 

Ahmad Bakhsh V. Gobindi ••• ••• 

ss. 18, 50. See Act III. of 1877. 

-IX, s. 10. See Trust. 


' e. XU. 

-sch. ii, No, for moneg on accounts stated-^ 


40 


96 


216 


— — sell, u, 

Note or memorandum whereby an account is expressed to be balanced-^ 
Act XVIII of im, sch, ii, Ao. 5- Stamp-^ limitation] On the 
Oth October, 1875, the hook containing the accounts between the 
Tlaintiffi and the defendant, kept by the plaintiff, was examined by 
the narties, and a balance was struck in the plaintiff s favour which 
was oSly approved and admitted hy the defendant. On the 2nd 
Anril 1877 the plaintiff. sued the defendant for the amount of this 
hatenk “ on the basis of the acoonnt-hook.” Held that the suit was 
in effect one on aeootints stated falling within art. 62, soh. ii of Act 
TX of 1871 and could be brought within three years from the 9th 
October. 1875, for the total balance struck, andbsmg so brought was 

^‘■’^''’HetTaTso that the entry of the balance struck, not being signed 
hv the defendant, was not a note or memorandum of the kind 
S^ntioned irNo. 5, sch. ii of Act XVIII of 1869, and did not there- 
fore req_uire to be stamped. 

NandRam«. Ram Prasad ... ... ••• ••• 

See Act XV. of 1877 s. 2, sch. ii, art. 64 ... 

-art 7 0 — Bond --Waiver— Cause of Action.] The mere 


641 

872 


acceptance hy the obligee of a bond payable by mstalmeuts, which 
provides that in case of failure to pay one or more instalments the 
whole amount of the bond due shall become payable, of instalments 
Ifter default does not constitute a “ waiver ’ within the meaning of 
St. 75, soh. ii of Act IX of 1871 of the obligee’s right to enforce 
such provision. 
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In the case of such a bond the cause of action arises ou the first 
default, and limitation runs from the date of such default. 

Mumford v. Peal ... ... ... S57 

ACTS—; — 1871- IX , sch. if, art. 167 •Execution of Decree Limita- 

tion,'] The words “ where there has been an appeal” in cl. 2, art 167 of 
sch. ii. of Act IX. of 1871, contemplate and mean an appeal from the 
decree, and do not include an appeal from an order dismissing an appli- 
cation to set aside a decree under s. 119 of Act YIII. of 1859. 

Sheo Prasad «. Anrudh Singh ... ... ... 273 

Evecution of decree-— Decree for money payable bij 

instalments Adjustment of decree Act F///, of i859, a, 

206.] Adecree for the payment of money by instalments directed that, 
if the judgment-debtor failed to pay two instalments in succession, 
the decree-holder should be entitled to enforce payment of the 
whole amount due under the decree. The decree-holder, alleging that 
a portion of the ninth instalment wax payable, and that the whole of 
the tenth (the last) instalment was due, applied to enforce payment 
of the moneys due under the decree. 

Held, per Peauson J., that, whether former instalments had been 
paid or not was immaterial, and the application, being within three 
years from the dates on which the ninth and tenth instalments became 
due, was, with reference to art. 167, sch. ii. of Act IX. of 1871, within 
time. 

Spankie, J. refused to interfere in second appeal, inasmuch as 
the lower appellate Court had found as a fact that there had been 
no such default in the payment of the former instalments as was 
contemplated by the decree. 

Kanchan Singh tj. Sheo Prasad ... ... ... 291 

— — -Execution of decree,] — Held that an application to the Court 

which passed a decree, that it may be sent for execution to another 
Court, is an application to keep such decree in force within the mean- 
ing of the Limitation Act. 

Collins 0 . Mania Bakbsh ... ... ... ... 284 

1372 — 1 , s. 24. See Act X. of 1872, ss. 344, 

S45, 347. 

— — s, 30 — Confession made by one of 

several perso7is being tried jointly for the same offence] Where the 
confession of a person being tried jointly with other persons did not 
implicate him to the same extent as it implicated such other persons, 
and was ’ not sufficient of itself to justify his conviction, held that 
such confession could not be taken into consideration under s. 30 
of Act I of 1872 against such other persons. Queen v. Bdat Ali 
followed. 

Empress of India o, Ganraj ... ... ... 444 

— ‘SS. 30, 33 Trial by the Court of 

Session— Admissibility of evidence given at preliminary inquiry by 
absent witness — Confession made by one of several persons being tried 
jointly — Act X of 1872, s. 249] Held that it is only in extreme cases 
of delay or expense that the personal attendance of a witness before 
the Court of Session should be dispensed with, and the evidence given 
by him before the committing Magistrate referred to. 

Held also, where a person being tried jointly with other persons 
made a statement depreeatingany guilty knowledge and seeking to 
clear himself at the expense of such other persons, that such state- 
ment could not be taken into consideration nnder s. 30 of Act I of 
1872 against such other persons, Queeti v. Belat Ali and Empress 
T. Ganraj followed. 

Empress of India v. Mnlu ... ... ... 646 

, , nil, — SS, 92, 95. See Act XV. of 1877, s. 4, 

— s. 108. See Muhammandan Law. 

s. 115, See Hindu Law. 

t,„ — - — 3,118- — Act X 0/ 1872, ss.. 149, 272 — Arrest 

pending appeai^AdnmsiUHiy 0 / the evidence of the respondent against 
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anoiJieT person cor)cer7ied in the same offence A ccompHce } K md B 
were accused of being concerned in the same offence. K was first 
apprehended, and the Magistrate inquired into the charge against 
him, and committed him for trial, hut the Court of Session acquitted 
K. 'Tlie Local Government preferred au appeal against his acquittal, 
and the Magistrate arrested him 'with a view to his detention in cus- 
tody until such appeal was determined. While A' was so detained, 
the Magistrate inquired into the charge against B, who had niean- 
Avhile been arrested, and made K a witness for the prosecution, and 
committed B for trial. K's evidence was taken on B’s trial,. 

jpe?' S tuart, 0. J. (Spankib, J,, doubting), that A’s arrest 
was lawful, and that his evidence was admissible against B, 

iJefd per SpaMvTb, J., that, assuming that the Alagistrate looked 
on A as an accused person and his arrest was lawful, the Magistrate 
should not have examined him as a witness against J3, and that, as- 
suming that ICs arrest was unla-wful and that when he made his 
statements he was a free man, his evidence, if adnfissible, was not 
evidence on wbich a Court should place much reliance. 

Empress of India*?;. Karim Bakhsli' ... ... 

ACTS 1872- IX, s. 23 — Gover7imeni Ferry -Lea ee 

— Begulation V I of 1%1^— 'Illegality of coniracll] ilf took .a lease for 
three' years of a Government ferry and covenanted with the Magis- 
trate, who granted the lease, not to underlet or assign the lease 
without leave or license of the Magistrate. M subsequently 
admitted B as his partner to share with him equally in the profits to 
be derived from the lease. Held that suet partnership was not void 
by reason of the covenant not to underlet or assign the lease. 

S. A. No. 119 of 1872, decided on the 1st August, 1872, overruled. 

Gauri Shankar u, Mumtoz AU Khan ... ... „♦ 411 

— — 'See Mortgage. 

- — — -s. G.5. See Insolvent. 

— — 'S 72. See Act XI. of 1865. 

.... B. 92 --Bill of JExch'nige — Exclusion of Evidence of 

Oral Agreement \ It was agreed between the Bank of Bengal at Cal- 
cutta and C and Ch., who carried on business there, that the Branch 
of the Bank at Cawnpore should discount bills to a certain extent 
drawn by C., who carried on business at Cawnpore, on C and Co. 
against goods to be consigned by rail to C and Co., and that the rail- 
way receipts for such consignments should be forwarded to C aud Co. 
through the Cawnx^ore Branch of the Bank. C accordingly drew a 
bill on C and Co. payable tweniy-one days after date, which the Cawn- 
pore Branch of the Bank discounted, receiving the railway receipt for 
certain goods consigned to 0 and Co. C and Co. having accepted this 
bill, the Bank banded over the railway receipt to them. In a suit by 
the Bank against C, on the bill, the latter set up as a defence that the 
bill had been discounted by the Bank on the oral understanding that 
the railway receipt was not to be transferred to C and Co. until 
they had paid the amount of the bill, and that the Bank had, by the 
breach of this condition, determined the defendant’s liability. Held 
by Straight, J. (Spankie, J., dissenting) that evidence of such oral 
understanding -was not admissible even under proviso 3 of s. 92 of 
Act i of 1872. 

Cohen The Bank of Bengal ... ... ... 

« X, ss. 4, 291, 415, 416, 417, 418, 419, 420-~ Stolen 

property High Court, power's of revision — Judicial proceed^ 

Where a person was accused of dishonestly receiving stolen 
property, knowing it to be stolen, and was discharged by the Magistrate 
on the ground that there was no evidence that the property was 
stolen, held that the Magistrate was competent, believing that the 
property was stolen, to make au order under s. 418 of Act X. of 1872 
regarding its disposal. 

Where there is a Court of appeal, resort should be had thereto 
before application is made to the High Court for the exercise of it® 
powers of revision. 
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QiiCBre.— Whether the issue hy the Magistrate of a proclama- 
tioa under s. 416 of Act X. of 1872 is a ‘‘Judicial proceeding” within 
the meaning of s. 297 of that Act, 

Empress of India r. Nil am bar Babn 

=^1872- -X, ss. 44,296 — Discharge of accused persons under 

s. 215 — Revival of proceedings at the instance if the Court of 
Session— Commitment of accused persons] Certain persons were charg- 
ed under s. 417 of the Indian Penal Code, and were discharged by 
the Magistrate inquiring into the offence, under s. 215 of Act X 
of 1872. The Court of Session, considering that the accused persons 
had been improperly discharged, forwarded the I'ecord to the Magis- 
trate of the District, suggesting to him to make the case over to a 
Subordinate Magistrate, with directions to inquire into any offence, 
other than the offence in respect of which the accused persons had been 
dischai'ged, which the evidence on the record showed to have been com- 
mitted, The Subordinate Magistrate to whom the case was made over 
made an inquiry, and committed the accused persons for trial before the 
Court of Session on charges under ss. 363 and 420 of the Indian Pena,. 
Code. It was contended that the Court of Session was not competent 
to “ direct the accused persons to be committed,” under s. 296 of Act 
X of 1872, the case not being a “ Sessions case,” within the meaning ot 
that section, and that the commitment was consequently illegal. Held 
that there was no “ direction to commit” \vithin the meaning of that 
section, that is to say, to send the accused persons at once to the Sessions 
Court, without further inquiry, and whether or not the^iiaqui^ vms 
made in consequence of the suggestions of the Court or Session was 
immaterial, and that the inquiry upon the charges under ss. 363 and 
420 of the Perxal Code was rightly held by the Subordinate Magistrate 
and the commitment could not be impeached ... 

Empress of India t). Bhup Singh 

ss. 1 49, 272. See Act I. of 1872, s. 118 ..i 

< s. 188. ree Act XLV. of 1860, s. 497 

215 — Examination of witnesses named for the 


prosecution — Discharge of accused without examining all the witnesses] 
Before a Magistrate discharges an accused person under s. 215 of Act X 
of 1872, he is bound, under that section, to examine all the witnesses 
named for the prosecution. Empress v. Eimaiutla iollowed. ••• 

Empress of India v. Kashi ... — ••• ••• 

ss. 218, 351. See Act XLV. of 1860, s. 161 

— — s. 249. See Act I of 1872, ss. 30, 33 ^ 

ss. 270, 271 — Appeal hy person convicted by 

Deputy Go^oiissioner invested under s. 36 of ActX. of 1872 — High 
Court] Queer e—WhetheT, where a person has been convicted by a 
Deputy Commissioner invested under s. 36 of Act X. of 1872, and 
sentenced to a term of imprisonment requiring under that section to 
be confirmed by the Sessions Judge to which such Deputy Commissioner 
is subordinate, and such sentence has been confirmed accordingly, an 
appeal lies to the High Court against such conviction and sentence ... 
Empress of India t7. Nad ua ... 

ss. 271, 287> 464, See Act XLV. of 1850, s. 302, 

. 272, 297' Arrest pending appeal] When 


offence. 


670 

386 


447 


an appeal has been preferred under s, 272 of Act X of 1872, the High 
Court may order the accused to be arrested pending the appeal. 

Empress of India y Manga ... ••• ••• . ••• 

- - - See High Court, powers of revision. 

- ss. 288, 297. See Act XL of 1872, ss. 3, 9 

ss. 297, 472. See High Court, powers-of revision. 

— ss. 314, 452, 454, 455. See i rial of more than one 


6S 


340 


ss. 344, 3469 347.] Eddeiice of accomplice— Con^ 

fession hy accused person — — Act 1 0 / 18/2, s, 24 Pardon]^ 

Where a pardon was tendered by the Magistrate to a person supposed to 
have been concerned with other personsdn offences none ot which were 
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exclusively triaMe by tlie Court of Session, and such person was 
examined as a witness in the case, held that, the tender of pardon 
to such person hot being warranted by s. 347 of Act X. of 1872, he 
could not legally be examined on oath, and his evidence was inadmis- 
sible 

Jffeld also that the statement made by such person was irrelevant 
and inadmissible as a confession, with reference to s. 344 of Act X. of 
1872 and s. 24 of Act I. of 1872 ... 

Empress of India o. Ashgar Ali 

acts 1872 X, s. 454. See Act XL V. of 1860, ss. 425, 441. 

— ' S3. 454, 460. See Act XXVI. of 1870, ss. 3, 45, 54. 

— s. 468 — Sanction to prosecute — Relative positions of 

a Magistrate of the Pirsi Class, the Magistrate of the District^ 
and the Court of Session']. (Oldpield J., dissenting) that 

for the purposes of s. 468 of Act X. of 1872 a Magistrate of the First 
Class is subordinate to the Magistrate of the District, and consequently 
application for sanction to prosecute a person for intentionally giving false 
evidence before the former may, where such sanction is refused by the 
former, be made to the latter, and not to the Court of Session, which 
has not power to give such sanction. 

In the matter of the petition of Gur Dayal ... 205 

- ' ss. 468, 469, 470 — Prosecution for 

offence against public justice and offence relating to document given in 
evidence — Nature of sanction necessary — Act XLV of 1860, 193, 

471 — ** Subordination’^ of Revenue Courts to High Court.] Held (Span- 
KiE, J., doubting), on a reference to the Full Bench, that a Court of 
Bevenue is a Cml Court, within the meaning of ss. 468 and 469 of 
Act X of 1872 

Held also that the declining by a Court of Revenue to sanction a 
prosecution under ss 468 and 469 of Act X of 1872, under a mis- 
taken view of the law and under the impression that sanction was 
unnecessary, did not constitute sanction. 

Held also that under the words “at any time’^ in s. 470 of Act 
X of 1872 sanction to prosecute cannot be given after the trial and 
conviction of the accused person. 

Observations by Stuaet, C. X, on tjie “ subordination ” of Courts 
of Bevenue to the High Court, within the meaning of ss. 468 and 
469 of Act X of 1872. 

Held by the Judge making the reference (Straight, J,), on the 
case being returned to him, that the accused persons having been 
prosecuted without the sanction required by ss 468 and 469 of Act 
X of 1872, all the proceedings were invalid, and must be quashed, 
and the accused must be retried, sanction to their prosecution hav- 
ing been obtained. 

Empress of India v, Subsukh ••• ••• m 

— ss„ 471, 473 Act XLV of 1860, 

s, 174,] * Where a settlement officer, who was also a Magistrate, 
summoned, as a settlement officer, a person to attend his Court, and 
such person neglected to attend, and such officer, as a Magistrate, 
charged him with an offence under s. 174 of the Indian Penal Code, 
and tried and convicted him on his own charge, held that such convic- 
tion was, with reference to ss. 471 and 473 of Act X of 1872, illegal. 

Empress of India 27. Sukhari ... ... 405 

^ s. Act XL V of 1860, S5. 503, 506 

^Security for Iceeping the peace — Criminalintimidation] The words in 
s. 489 of the Criminal Procedure Code, “taking other unlawful 
measures with the evident intention of committing a breach of the 
peace,” do not include the offence of intimidation by threatening to 
bring false charges. 

’ Where, therefore, .a person was convicted under ss. 503 and 506 
of the Indian Penal Code of * such offence, held that the Magistrate 
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by whom snch person was convicted could not, under s. 489 of the 
Criminal Procedure Code, require Mm to give a personal recogni- 
zance for keeping the peace. 

Empress of India v. Raghnbar ... 351 

Acts — I 872 X., s. 506 — security for Good Behaviour^ Held that 

s. 506 of Act X of 1872 solely relates to the calling upon per- 
sons of habitually dishonest lives, and in that sense ‘^desperate 
and dangerous,” to hnd security for good behaviour, as a pro- 
tection to the public against a repetition of crimes by them in . 
which the safety of property is menaced and not the security of the 
person alone is jeopardised. 

Where, therefore, the evidence adduced before the Magistrate 
did not show that a person was “ by habit a robber, honse- breaker, 
or thief, or a receiver of stolen property, knowing the same to have 
been stolen,” but showed only that he had been guilty of acts of 
"violence, held that the Magistrate cuuld uot, under s. 506 of Act X 
of 1872, order such person to furnish security. 

Observations regarding the evidence on which the procedure of 
s. 506 should be enforced. 

Empress of India «. Nawab ... 835 

■ ■■ XT, ss. 3, 9 — Liability of Native Indian 

British Subject far offence committed in Cyprus^^-^ Native State‘s — Act 
V, q/’1869j arts 170, 171 — Reference — Confirmation of sentence of death 
^Act X, of 1872, ss. 288 297 — Division Court — Full Court] Held 
(Stdaut C. J., dissenting) that a Native Indian subject of Her Ma- 
jesty, being a soldier in Her Majesty’s Indian army, wbo committed 
a murder in Cyprus, while on service in such army, and who was 
accused of such offence at Agra, might, under s. 9 of Act XI. of 1872, 
be dealt with in respect of such offence by the Criminal Courts at 
Agra, Cyprus being a Native State,’* in reference to Native Indian 
subjects of Her Majesty, within the meaning of that Act. 

Per Stuart, C. J — The power of the Governor-General of India in 
Council to make laws for the trial and punishment in British India of 
.offences committed by British Indian subjects in British territories 
other than British India discussed. 

A Division Court of the High Court ordered the Magistrate who had 
refused to inquire into a charge of murder on the ground that he had 
§ao jurisdiction to inquire into such charge, considering that the Magis- 
trate had jurisdiction to make such inquiry. The Magistrate inquired 
into the charge and committed the accused person for trial. The 
Court of Session convicted the accused person on the charge and sen- 
tenced him to death. The proceedings of the Court of Session hav- 
ing been referred to the High Court for confirmation of the sentence, 
the case came before the Full Court, 

Eeld per Stuart, C. J., Spankie, J., and OnDFiELn, X, that in de- 
termining whether such sentence should he confirmed, the Full Court 
was not precluded by the order of the Division Court from considering 
whether the accused person had been convicted by a Court of compe- 
tent jurisdiction. 

Empress of India Sarmukh Singh ... ... 218 

, 1873 ‘XV., ss. 40, 43 Suit against Secretary to Municipal 

Committee— Substitution of president as defendant — Act XV of 1877, ^ 
s. 22]. Where, after a notice required by s. 43 of Act XV 
of 1873 had been left at th§ office of a Municipal Committee, such 
Committee were sued within three months of the accrual of the 
plaintiff’s cause of action in the name of their Secretary, instead of 
the name of their President, as required by s. 40 of Act XV. of 1873, 
and^the plaintiff applied to the Court more than three months after 
the* accrual of his cause of action to substitute the name of the 
President for that of the Secretary, heU that by reason of such sub - 
stitution such suit could not be deemed to have been instituted against 
such Committee when such substitution was made, s. 22 of Act XV. 

®f 1877 applying to the case of a person personally made a party to a 
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suit and not to tlie ease of a Committee sued in the name of their 
officer, and that such substitution when applied for should have been 
made. 

Semble. S. 43 of Act SV. of 1873 contemplates suits in wbicb 

relief of a pecuniary character is claimed for some act done 
under that Act by a Committee, or any of their officers, or any other 
person acting under their,direction, and for which damages can be re- 
covered from them personally, and not a suit against a Committee for 
a declaration of the plaintiff’s right to reconstruct a building which 
has been demolished by the order of such Committee and for compen- 
sation for such dernolishment. 

Manni Kasaundhan v Crooke .. ... ... 298 

;^GTS 1873 XY IIL— Arbiiratinn Act XIX. of 1873]. Under the 

general law parties to suits may, if they are so minded, before issue 
joined, refer the matters in dispute between them to arbitration, and 
after issue joined, with the leave of the Court. 

Act XVIIll of 1873 does not prohibit the parties to the suits 
mentianed therein from referring the matters in dispute between 
them in such suits to arbitration. 

Where, therefore, the parties to a suit under that Act agree»l to 
refer the matters in dispute between them to arbitration, after 
issues had been framed and evidence recorded, and applied to the 
Court to sanction such reference, held (Stoakt, C. J., dissenting) 
that the Court was competent to grant such sanction, and on receiv- 
ing the award to act on it. 

Goshain Girdhariji v, Durga Devi ... ... ... 119 

Act X. of 1877, s. Dismissal or addition of 

parties -^Devenue Court ^ power of — 1873, ^.106] E and iV*, 
the mortgagees of amahal, granted the mortgagors a lease of the mahal, 
the mortgagors agreeing to pay “ the mortgagees” a certain rent half 
yearly, on account of the right they held in equal shares,” and that, in 
default of payment of such rent, the mortgagees” should be entitled 
to sue for payment. The mortgagors having made default in pay- 
ment of the rent, and N refusing to join in a suit against the mort- 
gagors to enforce payment, B sued them alone for a moiety of the 
rent due. The Eevenue Court of first instance held, with reference 
to s. 106 of Act XVIII. of 1873, that B could not sue separately. 

Held by the High^ Court that the order of the Eevenue Court of first 
appeal directing, inter alia, that the Court of first instance should 
retry the suit after making N a defendant in the suit was not illegal, 
notwithstanding that the provisions of s. 32 of Act X. of 1S77 were 
not made applicable to the procedure of the Eevenue Court by Act 
XVIII of 1873. 

Meld per Spankir, J., that s. 106 of Act XVII of 1873 did not ' 
apply, and B was entitled separately to sue for the whole of the rent. 

Bhib Gopal V. Baldeo Sahai ... ... ... 264 

* ss. 3, 31, 209- -Land in mahal held by the lam- 

bardar as ** khud-hashtY at a nominal rental Liability of lombardar 

to co-sharer for profits.'] The land in a certain mahal was recorded as 
held by A/, the lambardar, as “ khad-hisht” at a certain nominal rent- 
al- For two years in succession M sublet such land in part or in 
^ whole for a less amount than such nominal rent-al; the third year such 
land lay fallow Certain persons sued as co-sharers in the mahal to 
recover from M their share of the profits on account of such years. 

M set up as a defence to the suit that there were no profits, on the 
contrary, a small loss. The lower Courts held M answerable for the 
rental recorded. 

Held that it was doubtful whether the provisions of s. 209 of 
Act XVIII. of 1873 were aiDplicable in the present case, and that, even 
if such provisions were applicable, the lower Courts having neither 
found that more was realized from the land than had been accounted 
for by ili, nor that the failure to realize more was owing to gross 
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negligence or tniscondnct on bis part, the decree of the lower Courts 
could not be sustained. 

Mangal Khan v. Mumtaz Ali ... ... .. 239 

1873 XV III, ss. 7, 9 Sale of proprietary rights in a mahdl^ 

Right of occupa?wg — Ex-prop7'ietary tenanf] The right of occupancy 
which a person losing or parting with the proprietary rights in a 
mahal acquires, under s. 7 of Act XVIII of 1873, in the laud held by 
him as sir in such mahal at the date of such loss or parting is a sale- 
able interest. 

Held, where such a right was sold by private sale, that it was 
transferable, s. 9 of Act XV II I of 1873 notwithstanding. Vmrao 
Began v. The Land Mortgage Bank of India followed. A deed exe- 
cuted by a village proprietor purporting to transfer his share in the 
village including his sir-land and ex-proprietary right divests such 
proprietor of the ex- proprietary right conferred by s. 7 of Act XVIII 
of 1873- 

Mdrkundi Dial v. Ram Baran Rai 735 

— s. 9 Tenant at a faced rate Ex-proprietary 

tenant — Occupancy tenant —Inheritance to rights of occupancy,] Held 
that the proviso to the last clause of s. 9 of Act XVIII. of 1873 re- 
fers only to the holdings of ex-proprietary tenants and occupancy 
tenants and not to tenants at fixed rates. 

Bhagwanti v. Kudr Man 1 ewari ... ... ... 145 

ss. 9, VI 1 ^Land-holder — Right of Occupancy 

tenant-~^Transfer of Right of Occupancy in Execution of Decree] 

JVe.d (Spankie, J., dissenting), affirming the decision of a Division 
Bench of the High Court in this case that s. 9 of Act XVIII of 
1873 does not prevent a land-holder from causing the sale in execu- 
tion of his own decree of the occupancy-righc of his own judgmenfe- 
deotor in land belonging to himself. 

Umrao Begam v. The Land Mortgage Bank of India ... 451 

ss. 30, 95. See Jurisdiction. 

— ‘S. 93 (^c) — Suit for can celment of lease — Breach of conditions 

inoolvmg forfeiture] The plaintiff, the representative in title of a 
lessor, sued under cl. (c), s 93 of Act XVIII of 1873, for the cancel- 
ment of a lease, on three grounds, rk, on the ground that the lessees 
had paid the rent to the Collector, on account of the revenue due in 
respect ot the estate, instead of to him ; secondly, on the ground that 
they had failed to pay certain instalments of rent on the due dates ; 
and thirdly, on the ground that they had planted trees and sunk wells, 
and allowed their tenants to do the same, without the lessor’s consent ; 
thereby committing breaches of the conditions of the lease involving 
its forfeiture, Held^ on the construction of the lease, with reference 
to the first ground, that as the lease was intended to he perpetual, and 
as tile rent had been paid to the Collector for many years under an 
arrangement effected between the parties to the lease, and it was 
not .shown that the plaintiff had repudiated this arrangement (even if 
he had the power of so doing) or demanded payment of the rent 
directly to himself, payment of rent by the lessees to the Collector 
did not amount to a breach of the conditions of the lease : with 
reference to the second ground, that the lease being intended to be 
perpetual, and no arrears of rent being due, irregularity and unpunc- 
tuality in the payment of the instalments of rent in question were 
not breaches of the conditions of the lease involving its forfeiture : 
and, with reference to the third ground, that the condition as to the 
planting of trees and sinking wells being merely a prohibition, and 
not a condition the breach of which involved the forfeiture of the lease, 
the lease could not be cancelled because the lessees had planted trees 
or sunk wells, and allowed their tenants to do the same, without the 
lessor’s consent. 

Held also that, assuming that the lessor was entitled, on the third 
ground, to the caacelment of the lease, cancelment was not to be 
deemed the invariable penalty for the breach of such a condition as 
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that mentioned in that ground. The Full Bench ruling in Sheo Churun 
V. Busunt Singh followed. 

Ablakh Rai v. Salim Ahmad Khan ... ••• ... 437 

* 93,95. Jurisdiction 

ACTS— 1873— XVIJL, s. 95, cl. (m) and (n) — Wrongful dispossession of 
land — Compensation for wrongful dispossession — JurisdicAion'] In an 
estate held by 5 as a sub-proprietor he held certain land with a right 
of occupancy. G, the zemindar, obtained a decree against 5 in a 
Civil Court for the possession of the estate, in execution of which he 
ousted S from the estate including the land held by him with a right 
of occupancy. This decree having been set aside, S recovered the 
possession of the estate including such land, and sued O in the Civil 
Court for the value of the crops standing on such land at the time he 
was ousted from it by and for the rents of a portion of such land 
which G had let to tenants while in possession of it. Held that the 
suit was cognizable by the Civil Courts and that G was liable for 
such rents. 

Sawai Ram v, Gir Prasad Singh ... ... 707 

5ee Jurisdiction. Res judicata. 

s. 106. 5ec Act XVIII of 1873. 

XIX. See Act XVIII. of 1873. 

ss 43, 83, 241, cl. (b) — Vendor and purchaser — Agreement 

-^Jurisdiction of Civil Court — Cause of Action — Assessment of Mevenue.^ 

The purchaser of a certain estate paying revenue to Government 
agreed with the vendors, shortly after the sale, that they should 
retain a certain portion of such estate free of rent, and that he 
would pay the revenue payable in respect of such portion. In 1853, 
in a suit by the vendors against the purchaser to enforce this agree- 
ment, the Sudder Court held that the revenue payable in respect of 
such portion of the estate was payable by the purchaser. In 1875, on 
a fresh settlement of the estate, the representatives in title of the 
purchaser applied to the settlement officer to settle such portion of 
the estate with the representative in title of the vendors. The 
settlement officer refused this application, but it was subsequently 
allowed by the superior revenue authorities. The representative in 
title of the vendors then sued the representatives in title of the 
purchaser in the Civil Court, claiming “ that he might, in accordance 
with the agreement between th6 vendors and the purchaser, be 
exempted from paying revenue in respect of such portion, as against 
the defendants, without any injury to the Government : that the 
defendants might be ordered - to pay as heretofore such revenue : and 
that the defendants might be ordered never to claim or demand from 
him any revenue they might be compelled to pay in respect of such 
portion.” 

Held, per Spatote, J., that, assuming that the agreement be«^ 
tween the vendors and the purchaser was enforceable, the act of the 
defendants in moving the settlement officer to settle such portion of 
the estate with the plaintiff gave the plaintiff a cause of action. Also 
that, the object of the plaintiff’s suit being to obtain a declaration 
that, as between him and the defendants, the latter were bound to 
pay revenue in respect of such portion, the suit was not barred by 
cl. (b), S. 241 of Act XIX of 1873. Also that, although the revenue 
authorities might regard the decision of the Sudder Court as binding 
on the parties then before the Court, for the currency of the then 
settlement, that decision, that settlement having expired, and s. 83 of 
Act XIX of 1873 having come into force, could not control the power 
of the revenue authorities to settle the land in question with the 
plaintiff who was its proprietor. 

JEfeZd, per Oldfield, J., that, with reference to ss. 43 and 83 of 
Act XIX of 1873, the Civil Courts could not relieve the ptotiff of 
his liability to pay revenue. 

Held by the Court that, io the absence of proof that the agree- 
ment by the purchaser was intended to extend beyond the period of 
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the settlement then current, and that it was binding upon his repre- 
sentatives in title, the plaintiff could not obtain the declaration which 
he sought. 

Hira Lai v. Ganesh Prasad ... ... ... 415 

4CTS 1873 XIX.. ss. 61, 65, 91, m-Wajih-ularz^Pre-emption^ 

He.cord-of -rights'] A wajib-uUurz prepared and attested according to law 
i^priitid facie, evidence of the existence of any custom of pre-emption 
which it records, such evidence being open to be rebutted by any one 
disputing such custom. When such a wajih-ul-arz records a right of 
pre-emption by contract between the shareholders, it is evidence of 
a contract binding on all the parties to it and their representatives, 
and there will be a presumption that all the shareholders assented to 
the making of the record and in consequence were consenting parties 
to the contract of which it is evidence, and it will be for those share- 
holders repudiating such contract to rebut such presumption. 

Isri Singh v, Ganga ... ... ... 375 

QQ— Cess -^Custom.] A cess leviable in accordance with 

village custom which is not recorded under the general or special 
sanction of the Local Government cannot, under s. 66 of Act XIX. 
of 1878, be enforced in a Civil Court. 

A custom to be valid must be ancient, must have been continued 
and acquiesced in, and must be reasonable and certain. 

The fact that a cess leviable in accordance with village custom 
has been recorded by a settlement officer is important evidence of the 
custom, but not conclusive proof of it. 

Heldy on the evidence in this case, that the village custom set up ‘ 
was not established. 

Lala u. Hira Singh ... ... 49 

— . ss. 79, 241. See Jurisdiction. 

..... — ..... I ss. 113, lli^ Partition] Where in the course 

of carrying out an order for a partition and of assigning the lands to 
each co-sharer, certain co-sharers claimed certain plots of land as 
belonging to them in severalty and demanded that the same should 
be assigned to them, and the Collector decided that some of such plots 
•were held in severalty and one was held in common, held that his de- 
cision was not passed under s. 113 of Act XIX of 1873, and was there- 
fore not appealable under s. 114 of that Act. 

Shibban Lai y. Tiloke Chand ... ... ... 31 ^ 

— ss. 113, 114. See Res judicata. 

1877— III, ss. 17, 18, bO^Act VIII, oj 1871, 

ss. 18. bO^Megistered and unregistered documents.] A document creating 
an interest in immoveable property the registration of which under 
Act VIII. of 1871 was compulsory, and which was registered under 
that Act, does not under s. 50 of that Act take effect as regards 
’ such property against an unregistered document relating to such 
land, the registration of which under Act VIII, of 1871 was 
optional. 

Held that the provisions of s. 50 of Act HI. of 1877 did not 
apply to documents executed after the first day of July, 1871, and 
before Act III. of 1877 came into operation. 

Bhola Nath v. Baldeo ... 193 

.III. — — ss. '36, 75, 77 — Contract of sale — Snii to enforce 

registration of conveyance ] Held, where a person had agreed to sell 
another certain immoveable property, and had conveyed the same to 
bitn by a deed of sale which, under the Registration Act of 1877, 
required registration, and the vendor refused to register such deed, 
that it was not incumbent on the vendee to take steps under that 
Act to compel the vendor to register before he sought relief in the 
\ Civil Courc, but that he was at liberty without doing so to sue the 

vendor in the Civil Court for the registration of such deed. 

/ Ram Ghulam v. Chotey Lai ... ... 45 

\ - — s. 50 — Effect of registration and non-regisira- 

i iioH'^Optional and compuhorg registralion-^Act P/// of 1871 j Held 

i 
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that under s. 50 o£ Act III of 1877 a document of which the registra- 
tion was compulsory under that Act, and which was registered theie- 
under, took effect, as regards the property comprised in the docu- 
ment, ns against another document of a prior date, relating to the 
same propeity, executed while Act VIII of 1871 was in force, and 
which did not require, under that Act, to be registered, and was not 
registered under it. 

Ganga Ram, guardian of Knar Gir Prasad v. Ban si ... 431 

ACTS -1877 — in, s. 50 —Optional and compulsory registration — Act Vlll 

of 1871— Act /q/* 1868, s. Q—Ileyistered and unregistered. do(‘ument,\ 

Held, in the case of a document executed while Act VIiI of 1871 was 
in force, the registration of which under that Act was optional, and 
which was not registered thereunder, and of a document executed 
after Act III of 1877 had come into force, the registration of which 
under that Act was compulsory, and which was registered there- 
under, both documents relating to the same property, that under the 
provisions of s. 50, Act III of 1877, the registered document took 
effect as regards such property against the unregistered document, 
the provisions of s. 6 of Act I of 1868 notwithstanding. 

Lachman Das w. Dip Chand ... ... 851 

X. ss. 2, 3, 244, 584, 588 (j). | Execution of 

decree — Appeal from order — Act VIII. of lS59—Bepeal — Pending 
proceedings — Act I. of 1868, s. 6.] The Court executing a decree for 
the removal of certain buildings made an order in the execution of 
such decree directing that a portion of a certain building should be 
removed as being included in the decree. On appeal by the judg- 
ment-debtor the lower appellate Court, on the 22ad September, 1877, 
reversed such order. Meld, per Pears.^n, J., on appeal by the 
decree-holder from the order of the lower appellate Court, that the 
loAver appellate Court's order, being ^vithinthe scope of the definition 
of “ decree” in s 2 of Act X. of 1877, was appealable under s. 584 of 
that Act, as well as under Act VIII of 1859, notwithstanding its 
repeal, in reference to s. 6 of Act I. of 1 868. The Pull Bench 
ruling in Thahir Prasad v. Ahsan All followed. 

' Held, per Stuart, C. J., dissenting from the Pull Bench ruling 
in Thahir Prasad v. Ahsan Ali, that a second appeal in the case 
would not lie. 

Uda Begam v. Imam-nd-din ... ... ... 74 

— ss. 2, 13, 5i0— Decree — Judgment-^ Appeal] The 

plaintiff in this suit sued for the possession of certain land, on the 
ground that he was the owner thereof in virtue of a purchase from 
N. The defendants claimed such land as owners on the ground 
that it was included in a certain garden which they had previously 
purchased at a sale in the execution of a decree against iV, and they 
also claimed it on the ground that they were lessees thereof under 
a lease from iV, the terra whereof had not expired. They also set 
up as a defence to the suit that it had been finally determined in a 
former suit between themselves and N, whom the plaintiff repre- 
sented, that such land was included in such garden, and that con-' 
sequently their title to such land as owners could not be questioned 
in the present suit. The Court of first instance held that such land 
was not included in the defendants’ garden, and they were not the 
owners of it, but that they could not be ejected from it as they were 
in possession under the lease which had not expired, and that the 
question whether such land was included in the defendants’ garden 
and they were the owners of it was not res judicata. It made a 
decree dismissing the suit in these terms ; ‘‘ Ordered, that the plaint- 
iff’s claim as it stands at present be dismissed.” Held (Straight, J. 
dissenting) that the defendants were entitled, under s. 540 of Act X 
of 1877. to appeal from such decree 

Lachman Singh v. Mohan ... ... 497 

— - — ss. 2, 232, 233, 246, 540 — Execution of decree — 

Appeal from order — Assignment of decree-— Cross-decrees.] An order 
made in* the execution of a decree disallowing the objections taken 
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■by the JiidgmeBt-debtoF to esecntion of tlie decree boirtg taken out 
by a transferee by assignment of the decree, being the final order 
in a judicial proceeding, and therefore a “decree’' vt’iihin the mcao- 
ing of s. 2 of Act X of 1877, is appealable under that Act. Thah»r 
trasad y. Ahsan All followed. 

N and tw’o other persons held a decree for costs against df, 
which did not specify the separate interests of each in tlie decree, 
and M held a decree for money against S alone, which he %vished to 
treat as a cross-decree under s. 246 of Act X of iS77. Hdd that 
the decree held by N and the other persons was n*<t a decree between 
the same parties as the parties to the decree held by d/,and M’v decree 
could not therefore be treated as a cross-decree under that section. 

Miirli Dh:»r u. Farsotani Das 

acts 1877-' X, ss. 2, 520,521, 522,525, 526, 

Filing of award — A/jpcal] Where, in a suit fer the filing of an a ward 
made on a private reference to arbitration, the Court of first instance, 
holding that there was no reason to remit such award to the reconsi- 
deration of the arbitrator, under the previsions of s, 520 of Act X 
of IS77, or to set it aside under s. 521 of that Act, did not proceed to . 
give judgment according to such award followed bj' a decree, br.t 
merely directed that such awMird slsoiiUl be tiled, hdd that its order was 
not appealable as a decree, cr as an order. 

Bainadhin v. Mahesh ... 

judicata. 

— — ss. 13, 43 — Act XII of 1579s 7-^ Bend for the pag^ 

ment of money hypothecating property as coiUicral security for such 
payment— ‘ Omission of claini] The obligee of a bond for the payment 
of money, hypothecating iramoveable property as collateral security 
for such paj’ment, sued for the moneys due on tlie bond, but 
Giiiitted to claim the enforcement of bis lien, and obtained a decree 
only for the payment of the amourd of the bond-debt. He subse- 
quently sued to enforce his lien. Held that, under s. 43 of Act X of 
1877, as amended by s. 7 of Act XII of 1S79, he could not be per- 
mitted to sue to enforce bis lien. 

Gumaui d. Kam Padarath Lai ... ... ^ ... 

- ss. 28, 29, Addition of parlies.} Held, read- 
ing ss. 28, 29, and 32 of Act X of 1877 togetiier, that, wiiere an 
application is made under s. 32 for the addition of a person whether 
as plaiiitlS or defendant, such person should, as a general rule, be 
added, only where there are questions directly arising out of and ia- 
Ciidental to the original cause of action, in which such person has iden- 
tity or community of interest with the original phiiiitiif or defendant. 

Two suits against K for possession of the property cf /?, 
deceased, were instituted in the Court of a Subordinate Judge by 
parties claiming adverse'y to one another as heirs to B. The Subor- 
dinate Judge, on the application of the plaintiffs in these suits, under 
s. 32, Act X of 1877, added the plaintiffs in the first .niit -as defend- 
ants in the second, and the plaintiffs in the second suit as defendants 
in the first. Held, on appeal by the defendant K, from the orders of 
the Subordinate Judge, applying the rule stated above, that such 
additions of parties, not being necessary to enable the Subordinate 
Judge “ effectually and completely tc adjudicate upon and settle all 
the questions involved in the suits/' were not proper. 

The principles on which s. 73 of Act YIII of 1859 should be 
interpreted enunciated by Sir Barnes Peacock in Joy Gohind Doss v. 
Gouree Praskad Shaha ; Raja Ea-m Ternary v. Luchman Pershad ; and 
AhmedRosain v. Khodeja ; and the remarks of Pontifes, J.,m Mahomed 
Badhsa v. Nicol followed and applied. 

Naraini Knar v. Durjan Kuar ... •** ... | 

Naraini Kuar u. Piarey Lai ... ... ... | 

^ s. 32. See Act XVIII of 1S73. 

... ss 32 311,312, 588 (m). —Exccnimi cf decree 

^Application to set aside sale of immoveable pjroperiy-Auctkm-purcha^ 
ser— Appeal] Where, after a JudgmenUlebtor has applied, under 

5 
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s. 311 ol Act X of 1877, to have a sale set aside, the auetioB-pBrcha- 
ser is made a party to the proceedings, and the sale is set aside, the 
auction-purchaser can appeal against the order setting aside the 
sale. Kanihi Ram v. Bankey Lai followed. 

Gopal Singh ©. Dular Kuar ... ... 352 

^CTS — 1877 X, ss. 32, 582- — Appellate Courl, powers of — Addition 

of parties-^Act XV o/ 1877, «. 22,] S sued N and i? jointly and 
severally for certain moneys. The Court of first instance gave 6' a 
decree for such moneys against iV and dismissed the suit against J?. 

N appealed from the decree of the Court of first instance, hut S did 
not appeal from it. The Appellate Court, at the first hearing of N^s 
appeal, made B a respondent, the period allowed by law for S to have 
preferred an appeal having then expired, and eventually reversed the 
decree of the Court of first instance, dismissing the suit as against 
and giving S a decree against R, fic/d that, although the Appellate 
Court was competent to make R a party to the appeal, under ss. 32 
and 582 of Act X of 1877, yet it was not competent, with reference 
to s. 22 of XV of 1877, to give a decree against the former 
not having appealed from the decree of the Court of first instance 
within the time allowed by law. 

llanjit Singh v. Sheo Prasad Ram ... ... 48? 

v — SS. 32, 5-38— 'ud dd/how of parties — Appeal — Aoi 

XU of 1879, s. 90 (2)]. An order refusing an application under 
s. 32 of Act X of 1877 by a person to he add«d as a defendant in 
a suit is not appealable. 

Karman Bibi v. Misri Lai ... ... ^04 

-^ss. 44, 45. See Act VII of 1870 

ss. 50, 53. See Act XI of 1865, s. 6 

— ^ s. 53. See Act XV of 1877, s. 4 

- — ss 53, 552-^Plai?ii, amendment of — Remand % 

Appellate Caiirt\ By the amendment of the plaint, a suit for the 
restoration of a pond, which it was alleged the defendants were 
wrongfully filling up, to its original condition, v/as altered into one 
for the protection of the plaintifis from any infringement of, or 
for a declaration of, their right’ to a share in the produce, and the 
use of the water, by way of easement. Held that the alteration 
in the plaint was a material one. 

Held also that an appellate Court is not empowered by Act X 
of 1877 to order or allow a plaint to bo amended, or to remand a case 
under s. 562 of that Act for the purpose of such amendment, 

Farzand Ali Yusuf Ali ... ... ... 6S9 

tjj — r -g. 54 (b') — Appeal when presented — Memorandum 

of appeal insufficiently stamped — Limitation^ For the purposes of 
limitation, an appeal is preferred when the memorandum of appeal 
is presented to the proper officer, and not when, where the memo- 
randum of appeal is insufficiently stamped and is returned in 
order that the deficiency may be supplied, it is again presented. 

When an appellate Court returns an insufficiently stamped memo- 
randum of appeal, in order that it may be sufficiently stamped, it 
should fix a time within which the deficiency is to be supplied. 

Sheo Partab Narain Singh v. Sheo Gholam Singh ... 875 

ss. 57 (c) and 588 Return of Plaint^ 

Appeal — Act X/i o/ 1879, s. 2 ] Although s. 57 of Act X of 1877 
contemplates the return of the plaint, should error be patent, whep 
it is first presented, yet there is nothing in the wording of that sec- 
tion which forbids the return of the plaint at a later stage in the suit. 

Where, therefore, after the issues in a suit were f ramed, the Court, 
decided that it had no jurisdiction, and returned the plaint to be prer 
sented in the proper Court, held that in so doing the Coprt acted 
under s. 57 of Act X of 1877, and its decision, not coming within the 
definition of a ^‘decree’' in s, 2 of Act XII of 1879, was not appeal- 
p,ble as such, but was appealable under s. 588 of Act X of 1877 as 
m oider- 

Abdul Samad t?. Rajindro Kishor Singh ,,5 „t 857 
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g- -1S77 .X, 9. m.—Suii an cheque-^ Parlies fo The 

indorsees of a cheque sued the Indorser, stating in their plainfi 
_ that the clie«|ne had been lost, a,nd that the defendant refused to 
give them a duplicate of it, and claiming a duplicate of it or tho 
refund of the money they had paid the defendant on the cheque. 

Field that the plaint disclosed a cause of action against the 
defendant. Field also that the plaint shaiild he amended by joinmg 
the drawer of the cheque as a defendant in the suit. 

Baldeo Prasad t?. Grish Cliaiidar Bhose 

— — — - s, ~~ Faiivrc of to pap Conrl-fcc foTt^suc 6f 

mimtmns — IVon-appcaTancG of dcfc^dani-^Aci VIII of iBC^9» k 110 — 
Act XXFJJ of I861s*«. 5, 7— aay'i] Where the plaiiitiif in a 
suit failed to deposit iahl.ava required for the purpose of issuing 
summonses to certain persorjs whom It was proposed to make defen- 
dants in addition to the original defendants in ..such suit; and the 
Court on that ground irreguiarily dismissed such suit as against such 
original defendants by an order purporting to be made tinder s. 110 
of Act Vni of iS59j on a day previous to that Sxed for the hearing 
of suoh suit, Md that such order of dlsoiissa! did B.ot preclude the 
plaintiff from instituting a fresh suit, 

Gulab Dai ?? diwan RaiB ... ... 

s XII — Set-o^^AforigapeJ The osiifructoary 

mortgagee of certain land sued the mortgagor for the money due 
under the mortgage. The mortgagor alleged the mortgagee had 
committed waste and was liable to him for compensation which 
he claimed to set-off Meld that under s. Ill of Act X of 1877 the 
amonnt of such Gompensation could not he set-off. 

Kaghu Nath Das v. Ashrat Husain Ivhaii. ... 4 „ 

— ' — — ss. 16*0, 27S — HrsecMfion af decree — Sale of a 

money-decree.] Held that Act X of 1S7? does not contemplate the 
sale of a decree for monej^ ss the result of its attachment in the 
execution of a decree, and the attachment of a decree for mosey in 
the mode ordained in s. 273 cannot lead to its sale. 

Beld also that the last clause but one of s. 273 applies to other 
than money-decrees. 

Where two decrees for moiiejj although they were not passed by 
the same Court, were being executed by the same Court, held that 
the provisions of the drst clause of s. 273 of Act X. of 1877 were 
applicable on principle. 

Sultan Kuar v. Gulzari Lai ... 

s 1 - - s. 206 — Becree — What it is focurdain) The 

plaintlif sued on a bond in which real property was hypothecated. 
In his claim the property hypothecated was detailed, and the pro- 
perty itself was impleaded as a defendant, and he obtained a decree 
in the following terms Decree for plaintiff in favour of his ciaini 
and costs against defendant.” 

Meld that the decree was to be regarded as simply for money 
and not for enforcement of lien. 

Thamman biugh Ganga Earn. 
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Aci t'/l/ of 1859, 5. 189]— Where the plaintiff by his claim sought for 
a decree for money and enforcement of lien on the property hypothe- 
cated in the bond on which the claim was based, and he obtained a 
decree for the claim as brought ” without any specification in it 
as to the relief he sought by charging the property hypothecated, 
kkd that such a decree was a decree for money only, and did not 
enforce the charge on the property. 

Ffikmeer Bmkhsk V, Mamkur Pas followed* 

Harsukh v, MeghraJ ... ••• «»e Sin 

— s. 210 — Aci PHI of 1859, s. 194. — Decree 

patfobieb^ instalments}. Whether “a decree for the payment 

of money” means merely what is commonly knowm as a money-decree, 
m iiieliidcs a decree in which a sale is ordered of immoveable proper^ 
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ty in pursuance of a contract specifically affecting such property^ 
within the meaning of s.194 of Act Vlil of 1859, and s. 210 of Act 
X of 1877. 

Where a Court on the ground that the defendant was hard 
pressed/^ directed the amount of a decree to he paid by instalments 
extending over ten years, and allowed only one-half of the nsualrate of 
interest, keld^ that there was no ^‘sufficient reason’’ for directing pay- 
ment of the amount of the decree by instalments, and that such 
Court had exercised its discretion injuriously to the plaintiff by the 
length of the period ov.er which instalments were extended, and by 
allowing a rate of interest less than the ordinary rate. 

&nda Prasad v. Madho Prasad ... ... ..o 120 

ACTS- 1877— — X, 210 — Decree payable by instalments,"] Held that the 

provisions of s. 210 of Act X of 1877 are not applicable in a suit for 
the recovery of the amount of a bond-debt by the sale of the property 
hypothecated by such bond. 

In such a suit, therefore, the Court cannot direct that the amount 
of the decree shall be payable by instalments. 

Hardeo Das v. Hulcani Singh ... ... ... S2D 

Decree for money] There is nothing 

in s. 210 of Act X of 1877, or elsewhere in that Act* authorisina: a 
Court to direct that the amount of a decree should be paid within a 
fixed time from its date. Scmble that the provisions of s. 210 of 
Act X of 1877 are not applicable in a suit for the recovery of the 
amount of a bond-debt by the sale of the “ nankar ” allowance hypo- 
thecated by such bond. 

Bachcliu a Madad Ali ... 

ss. 211, 561— profits — Procedtire an hearing of appeal 

^Objection] Where the parties to a suit for certain land and for 
the payment of mesne profits in respect of the same were co-sharers 
in the estate comprising such land, and the defendants had them- 
selves occupied and cultivated such land, held that the most reasonable 
and fitting mode of assessing such mesiic profits was to ascertain 
what would be a fair rent for such land if it had been let to an ordi- 
niiry tenant and had not been cultivated by the defendants. 

Both paties appealed from the decree of the Court of first ins- 
tance, and both the appeals were dismissed by the lower appellate 
Court. The plaintiff appealed to the High Court from the decree of the 
lower appellate Court dismissing his appeal, whereupon the defendant 
took objections to the decree of the low r appellate Court dismissing 
his appeal. Held that such objections could not be entertained. 

Ganga Prasad v. Gajahdhar Prasad ... ... 6-51 

s. 21 4 — Suit for pre-emption— Deposit of purchase-money 

^Appellate Courts powers of.] The decree of the Court of firat in- 
stance, in a suit to enforce a right of pre-emption, directed that the 
sum which that Court had ascertained to be the purchase-money should 
he deposited within one month from the date of the decree. The 
plaintiff appealed, contending that such sum was not the purchase- 
money. W hile the appeal was pending the time fixed by the decree 
of the Court of first instance expired without any deposit having 
been made. The appellate Court dimissed the appeal, fixing by its 
decree, of its own motion, a further time for the deposit. Held, fol- 
lowing Skeo Prasad Lai v. Tlrnkur the appellate Court 

was competent to extend the time for making the deposit, and its ac- 
tion and order did not contravene the provisons of s. 214 of Act X of 
1877. 

Parshadi Lai Ram Dial ... ... 74I 

~""Ss. 228, 232 Execution of decree — Power of the Court 

in executing zrammitted decree — Transfer of decre>\] Where a decree 
was sent to a Court for execution, and was subat qaeiitly transferred 
by assignment, and the transferee applied for the execution of the 
decree to the Court to which the decree was sent for execution, Uli 
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that such application should be made, not to such Court, but to the 
Court which passed the decree. 

Kadir Bakhsh v. Ilalii Baklish ... ... ..r 

ACTS 1877 X. s. 230 — Exemtlon of ducree] Held that the words the 

last preceding application’’ in the third clause of s. 230 of Act X of 
1877 mean an application under that section, and not an application 
under Act VIII of 1859. 

Bam Kisheu v. Sedhn 

■Execution of decree — Limitation.'] The conclnding 


clause of s 230 of Act X of 1877 refers to the question of limitation, 
not that of due diligence. 

Where, therefore, the decree-holder had not on the last prece- 
ding application under s. 230 of Act X of 1877 used due diligence 
to procure complete satisfaction of the decree, and Act X of 1877 had 
not been in force three years, held that the provisions of the third 
clause of s, 230 of Act X of 1877 were applicable to a subsequent 
api^iicaiion under that section, 

Sohan Lai v. Karim Bakhsh ... ... 

— ss. 230, 232 — Execution of decree-^ Transfer of decree 

— Due diligence] The transferee of a decree applied, while an appli- 


cation by the original holder of such decree to execute it was pending, 
to be allowed to execute it The Court in accordance with s, 232 of 
Act X of 1877 directed notice of the transferee’s application to be 
given to the transferor and the judgment-debtor. The transferee failed 
to pay the Court- fee leviable for the issue of such notice, and the Court 
dismissed his application. The transferee subsequently made a second 
application to be allowed to execute the decree. Held that such ap- 
plication could not be rejected, with reference to s. 230 of Act X of 
1877, on the ground that due diligence had not been used on the for- 
mer application to procure complete satisfaction of the decree, be- 
cause such application had not been granted, and, therefore, the 
question 'whether “ on the last preceding application ” due diligence 
was used to procure such satisfaction did not arise. 

Sadik Ali Khan Muhammad Husain Khan 


s. 214 — Execution of decree — Seimrate suH.l 

rj: jj — t 


Mone 3 "s realized as due under a decree if undulj" realized are recover- 
able by application to the Court executing the decree and not by se- 
parate suit. The opinion of Stuart, C. J,, in Agra Savings Batih v. 

Earn Mitter differed from. Haromohini Clumdhram v. Dhoima» 
7ii Chowdhrain and Ehoivri Singh v. Bljayuaih Chatiapadiiya distin- 
guished. 

Partap Singh u Beni Earn ... ... 

SS- 253, Appeal to Her Majesty in Council -^Secimty 

for the costs of the respondent^— Execution of dea'ce against surety] An 

r\ n c ^ n 


appeal was preferred to Her Majesty in Council from .a final decree 
passed on appeal by the High Court, and B and certain other per- 
sons on behalf of the appellant gave security for the costs of the res- 
pondent. Her Majesty in Council dismissed the appeal, and ordered 
the appellant to pay the costs of the respondent. The respondent ap- 
plied to the Court of first instance for the execution of that order 
against B and the other persons as .sureties. Held by stoart, 0. J., 
Pearson, J., and Oldfield, J., that, under ss. 610 and 253 of Act X 
of 1877, such order could be executed against the sureties. 

Fer Spankib, J., and Straight, J. — Coni^'a. 

Bans Bahadur Singh v. Mugbla Begam 

ss. 278, 279, 280, &c . — Objection to attachment of ai- 


283 
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SS4 


61 


604 


tached property by judgment- debtor— Order against decree-holder— De. 
a^ee-kolder^s remedy — Appeal— Suit to establish right.] An objection 
was made to the attachment of certain property in the execution of 
a decree, by the judgment-debtor, on the ground that such property 
w^as in his possession, not as his own property, but on account of an en- 
dowment. This objection was one of the nature to be dealt with 
under s. 278 and following sections of Act X of 1877. The Court exe- 
cuting the decree made an order against the decree-holder releasing 
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the property from attachment. Held that such order was not a|)peal- 
able, the fact that the objection was made by the judgment-debtor 
notwithstanding, and th-i decree-holder’s proper remedy was to insti- 
tute a suit under the provisions of s: 283 of ACt X of 1877* 

Shankar Dial i\ Amir Haidar 

ACTS-"— 1877 X, s. 2SZ>—Deolai^ato7'y dectee-^Gonsequentlal Tellef—Act 

VII of 1870 s. 7, cl. iv ( c)* and sch. Hi, ark 17 (iii) — Suit to establish 
right to attached propeH7j,\ In a suit, under s. 283 of Act X of 1877, 
for a declaration of her proprietary right to certain immoveable pro- 
perty attached in the execution of a decree, the plaintiff asked that 
the property might be protected from sale.’^ Held that conse- 
quential relief was claimed in the suit and court-fees were therefore 
leviable under s. 7^ cl. iv, (c.)j and not under sch. ii, art. l7 (iii) of 
Act VII of 1870. 

Ham Prasad v. Sukh Dai ... ... ... ... 

s* 310 Sale in eotccution of decree -^Pfe-emptmu'] 

A cosharer in undivided immoveable property of which a share is sold 
in the execution of a decree does notj under s. 310 of Act X of 1877j 
acquire the right of pre-emption as against a stranger to whom such 
share has been knocked down, by merely asserting such right at the 
time of sale and fulfilling the conditions of sale required by ss. 
S06 and 307 of that Act. He must bid at the sale and as high as the 
stranger before he can acquire aright of pre-emption under that sec- 
tion 

Tej Singh v. Gohind Singh ... ... 

— — ss, 311, 312 —- in e^ecutiort-^Revieio of judgment 1 

On the day fixed for the sale of certain immoveable property in the 
execution of a decree, the Court made an order postponing the salej but 
the sale had been effected before such order reached the officer con- 
ducting it* The Court, no application having been made to set aside 
the sale, passed an order confirming it. Subsequently, an application 
by the decree-holder for a review of this order hating been granted, 
the Court passed an order setting the sale aside as illegal* Held that 
the sanction to the sale orignally given having been withdrawn, the 
sale could not legally be held, and that the sale Which was. effected, 
the order of postponement notwithstanding, was unlawful and inva- 
lid, and in reviewing its first order and in setting aside the sale as il- 
legal the Court executing the decree had not acted ulM vires and its 
action was not otherwise illegal* 

Mian jan u. Man Singh ... ... ... • ... 

— — ss. 311,312, 313, 588 (nC ) — Execution of decree-^ Ap- 
plication to set aside sale of immoveable property— ^Auction-purchaser 
Appeal^ Held that, although the auction-purchaser may not ap- 
ply under s. 311 of Act X of 1877 to have a sale set aside, he yet may 
be a party to the proceedings atter an application has been made nn-t 
der that section, and then, if an order is made against him, he can 
appeal from such order under s. 5S8 (m) of Act X. of 1877. 

Kanthi Bam o. Bankey Lai ... 

— — ss. 312, 315 — in execution of decreef^Sale set 

aside -Suit by auction-purchaser to recover purcha&e-money —Act VIII 
of 1859, 256, 257, 258* — Warranty — Caveat emptor. 

Certain immoveable property was attached and proclaimed 
for sale in the execution of a decree on the application of the decree- 
holder, H, as the property of his judgment-dehtof. W objected to 
the attachment and sale of such property on the ground that it did not 
belong to the judgment-debtor, but was endowed property. His ob- 
jections were disallowed, and the property was put up for sale on the 
20th July, 1875, under the provisions of Act V HI of 1859, and was 
purchased by K, W subsequently sued K to establish his claim to the 
property and to have the sale set aside, and on the 18th August, 1876, 
obtained a decree setting it aside. Thereupon K sued H to recover 
the purchase-money, alleging a failure of consideration. Held that, 
the sale not having been set aside in favour of the judgment-debtor 
on the ground of want of jurisdiction or other illegality or irregularity 
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effecting the salej but having been set aside in favour of a third part? 
vptio had established his title to the property, and there being no ques- 
tion of fraud or misrepresentaiion on the part of the decree-holder, 
the suit was not maintainable. Eajib Lochun v. Bimalamoni Dasi 
and Sowdammi Chowdkrain v ATrivA/ia Kiskar Poddar followed; 
31aJmndi Lai V. Kaunsda ; Neelkvnth Sahee W Asmwi 3Jatho; and Dool* 

Mn Bur Nath Koovwcree v. Baiju Oojha distinguished. 

Meld also that the auction-purchaser could not have applied 
under s. 315 of Act X of 1877 for the return of the purchase-money, 
as the provisions of that section could not have retrospective effect, 
and would not apply to a sale which h^d taken place before that Act 
came into operation. In the matter of the of Mulo dissented 

from. 

Per Straight, J. — That, had the provisions of that section been 
applicable, instead of instituting a suit, the auction-purchaser should 
have applied for the return of her purchase-money in the execution 
of the decree. 

Hira Lai v. Karim-un-nisa ... ... ... 7S0 

acts 1877 X, ss, 312, 588 (m ) — Appeal from order setthiff askle 

sale of immoveable property in the execution of decree— Act XII of 1S79, 
ss, 90 (16), 102— Xci/ o/lSoS, s 6] On the 25th June, 1S79, a 
Subordinate Judge made an order setting aside the sale of immove- 
‘ able property in the execution of a decree from which an appeal was 
preferred, under Act X of 1877, to the District Court on the 25th 
July, 1879, before Act XII of 1879 came into force. Held that, as 
the appeal would not have lain at all, had Act XII of 1879 been in 
force on the date of its institution, s. 102 of that Act did not apply, 
but as the appeal lay to the District Court under the law in force on 
that date, it was competent to dispose of it under the provisions of 
s. 6 of Act I of 1868 

Appeal from order No. 138 of 1879 and Revision Case No. 3SB. 
of 1879 observed on. 

Durga Prasad t?. Ram Charan ... ... 735 

' — s. 315 — Sale in execution of decree— Return of pur-- 

chase-money to auction-purchaser— Act VIII of 1859] Where im- 
moveable property was sold in the execution of a decree under the 
provisions of Act VJII of 1859, and the auction-purchaser, having 
been subsequently deprived of such property on the ground that the 
Judgment-debtor had no saleable interest in it, applied under s. 315 of 
Act X of 1877 to the Court executing such decree for the return of 
the purchase-mouey, held that the < ourt could entertain the application. 

In the matter of the petition of Mulo ... ... .,1 299 

326 — Execution of decree!] S. 326 of Act X 

of 1877 does not apply to a decree which directs the sale of land or 
of a share in land in pursuance of a contract specifically affecting the 
same. The Court, therefore, cannot authorize the Collector to stay 
the sale in such a case under s. 326. 

Bhagwan Prasad v. Sheo Sahai ... 353 

— 8. B32— Execution of decree — Resistance to exe- 
cution— Act VJII of 1859, s. 230 — Repeal,] A mortgagee who is 
in possession of the mortgaged property under the mortgage is in pos- 
session *‘on his own account” within the meaning of s. 230, Act VllI 
of 1859, and s. 332 of Act X of 1877. 

Where, in pursuance of an order made in the execution of a 
decree while Act YIIl of 1859 was in force, certain persons were 
dispossessed of certain property after that Act was repealed, and Act 
X of 1877 came into force, and such persons applied, under s. 333 
of Act X of 1877, to be restored to the possession of such property 
on certain of the grounds specified in that section, held that such per- 
sons were entitled to the benefit of that section. 

A person claiming under s. 332 of Act X of 1877 need not 
prove his title but only the fact of possession, 

Shafi-ud-idln p, Lochan SiBgh 



49 


GENERAL INDEX 



si 


ACTS 1877— X, ss. 542, 584, 587 — Pre-emption — Cause of action 

— Conditional sale — Second appeal] Per Pearson, J., Straight, 

(Spanicie, J., dissenting) — That in disposing of a second appeal the 
High Court is competent, under s. 542 of Act X of 1877, to consider the 
question whether the plaintiff has any cause of action or not, although 
such question has not been raised by the detendaiit-appellant in the 
<\mrts below or in his memorandum of second appeal, but is raised 
for the first lime at the hearing of such appeal. 

Also per Pearson, J., and Straight, J. (Spankib, J., dissenting) 

—That tns cause of action of a person claiming the right of pre emp- 
tion in the case of a conditional sale arises when the conditional sale 
takes place and not when it becomes absolute ; and therefore, where 
a conditional sale took place in 1867, and after it had become absolute a 
person sued to enforce his right of pre-emption in respect of the proper- 
ty sold, busing his claim upon a special agreement made in the interval 
between the date of the conditional sale and the date that it be- 
came absolute, and alleging that his cause of action arose on the latter 
date, that the suit was not maintainable, the plaintiff having no right of 
pre-emption at the time of the conditional sale. 

Lachman Prasad v Bahadur Singh ... ... 884 

— ss. 556, 558, 588 — Dismissal o f a ppml for appellants default 

— Appeal — Act Xll of 1879, s 90 (27)] Where an appeal is dismissed 
under s. 556 of xVet X of 1877, for the |,appellant’s default, the order 
dismissing it is not appealable. 

Nand Ram u. Muhammad Bakhsh ... ... ... 616 

— - — ss. 560,584, 588 — Hearing of appeal ex-parte 

-^Refusal to re-hear appeal— Appeal from appellate decree] An appeal 
was heard ex-parte in the absence of the respondent (defendant), and 
judgment was given against him. Be applied to the Appellate Court 
to re-hear the appeal, and the Appellate Court refused to re-hear it. 

He then appealed, not from the order refusing to re-h^ar the appeal, 
but from the decree of the Appellate Court. Held that he was not 
debarred, by reason that he had not appealed from the order refusing 
to re-hear the appeal, from appealing from the decree of the Appellate 
Court. 

Ramjas v Baij Nath ... ... . ••• 

— - — SS. 566, 567, 578 — Remand — Objection to finding 

— Appellate Courts powers of — Error or Irregularity] Held that an 
Appellate Court is not bound to accept a finding returned to it by a 
Court of first instance under s. 566 of Act X of 1877 merely because no 
objections to such finding are preferred, but is competent to exa- 
mine the evidence on which such fi-.'ding is founded and to satisfy it- 
self that it is correct and fit to be accepted. Noorun r. Khoda 
Bahsh dissented from : Ratan Singh v. Wazir followed. 

Held also that, assuming that an Appellate Court, in deciding 
a case in a manner inconsistent with and opposed to the finding return- 
ed to it by the Court of first instance under that section, in the ab- 
sence of objections, acted irregularly, its decree could not be reversed, 
or the case remanded on account of such irregulai*ity, such irregula- 
rity not affecting the merits of the case or the jurisdiction of the 
Court. 

Akbari Begam u. Wilayat Ali ^ ... ^ ... 908 

— s. 578— JSrror or irreQularity — Court-fees — Ap^ 

peal.] The refusal of a plaintiff-respondent to make good a defici- 
ency in court-fees in respect of his plaint when called upon to do so 
by the Appellate Court is not a ground upon which the Appellate 
Court should reverse the decree of the Court of first instance and dis- 
miss the suit. 

Mehdi Husain v. Madar Bakhsh ... ... ... SSO" 

Release-^Recepfion in evidence of un-" 

stamped and unregistered document — Appeat—Fraud — Act VIII of 
1859, s. 350- — Stamp — Registration — Mortgage] In dune, 1875, L 
executed a bond in favour of S in which he mortgaged, amongst 
other property, a village called Chand Khera, as security for the 
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payment of certaifn moneys. He subsequently sold sneb, village to 
concealing the fact that ft had been mortgaged to On this 
fact coming to the knowledge of A, he threatened /.with a criminal 
prosecution^ whereupon L proposed to S in writing that the security 
of a share in a village called Kelsaj which he alleged was his property^ 
should be substituted for the security of Chand Khera. S accepted 
this proposal by a letter in which he referred to Vs proposal in 
terms. It subsequently appeared that the share in Kelsa did not 
beioog to but to another person. ..S laaving sued upon his bond 
claiming to enforce thereunder a lieu upon Chaud Ivhera, A set up 
as a defence to the suit that 8 had agreed to substitute Kelsa for 
Chand Khera in the bond, producing Vs letter as evidence of the 
agreement. Held tliat such letter operated as a release and should 
therefore Have been stamped and registered. 

Held also that an objection may properly be taken in a Court 
of first appeal to an unstamped document, and such Court is bound 
to entertain the objection and may direct that the document be stamp- 
ed and the penalty imposed. 

Held also that Vs fraud vitiated S’s agreement to substitute the 
security of Kelsa for the security of Chand Khera in the bond, and 
<S was entitled, notwithstanding A might have purchased the latter 
property in good faith, to the enforcement of the lien created thereon 
by the bond. 

Mark Ridded Currie v. F, Mutu Ramai Chefty discussed. 

Safdar Ali Khan v. Lachman Das ... 

ACTS “1877 “X,, ss. 594, 595, 596 — Appeal to her 31ajesty in Com- 

cil — Interlocutory Order-^Orderll The District Judge of Ghazipur 
re-called to hia own file the proceedings in the execution of a decree 
which were pending in the Court of the Subordinate Judge of Shaha- 
bad, and disallowed an application for the execution of the decree 
which had been preferred to that Judge. The High Court, on appeal 
from an order of the District Judge, annulled his order as void for 
want of jurisdiction and remitted the case in order that the applica- 
tion might be disposed of on its merits, directing that the record of 
the case should be returned to the Subordinate J udge of Shahabad. 
On an application for leave to appeal to Her Majesty in Council from 
the order of the High Court, held that such order was in the nature of 
an interlocutory order, and was not one from which the High Court 
could or ought to grant leave to appeal to Her Majesty in Council. 

Falak Dhari Rai r. Radha Prasad Singh 

s. 2, sch. ii, art. 64 — Suit for money due on accounts 

stated — det IX of 1871, sclu ii, art, 62. — Title” acquired under Act 
IX of 1871-^Suit for money The plaintiff sued the defendant 

for money due upon accounts stated between them in December, 1874, 
when Act IX of 1871 was in force. Such accounts were not signed 
by the defendant. The suit was instituted after Act XV of 1877, 
which repealed Act IX of 1871, had come into force. Held that the 
plaintiff's right to sue upon such accounts within three years from 
the date the same were stated was not a “title" acquired under 
Act IX of 1871, within the meaning of s. 2 of Act XV of 1877, 
which, under the provisions of that section, was not affected by the 
repeal of Act IX of 1871, and the suit was not governed by the pro- 
visions of Act IX of 1871, but by those of Act XY of 1S77, and 
that, therefore, the accounts not being signed by the defendant, the 
plaintiff could not claim the benefit of art. 64 of sch. ii of the latter 
Act, but must be regarded as suing merely for money lent 

Thakuryal v. Sheo Singh Rai ... 

— — s. 4^Amendment of Plaint -^Limitation- — ActX o/lS77, 

53 — Mortgage — Oral Evidence^ Documeniaiy Evidence — Aei I of 
1872, ss. 92, 95. The plaint in a suit for money charged upon immove- 
able property which described such property as “ the defendant’s one 
biswa five bis wansi share within the jurisdiction of the Court,” was 
presented on the 21st November, 1878, within the period of limitation 
prescribed for such a suit by Act XY of 1877. It was subsequently 
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returned for amendment, and, having been amended by the insertion 
of the words “in mauza 8, pargana 8” after the word “ share,” was 
presented again on the 8th January, 1879, after such period. Held 
that the date of the amendment of the plaint did not affect the 
question of limitation for the institution of the suit, and the return of 
the plaint for amendment and its subsequent presentation and accep- 
tance by the Court did not constitute a fresh institution of the suit. 

The obligors of a bond for the payment of money describing 
themselves as “sons of Ry zemindar and pattidar, resident of inauza 
S” hypothecated as collateral security for such payment “their one 
biswa five biswansi share.” Heldy in a suit on the bond to enforce a 
charge on the one biswa five biswansi share of the obligors in mauza 
jS, that, under Proviso 6, s. 92, and s. 95, of Act I of 1872, evidence 
might be given to show that the obligors hypothecated by the bond 
their share in mauza 8. 

Kam Lai v. Harrison ... ... ... ... 8S2 

ACTS 1877 XV., s. 14 — Commutation of period of Limitation — On the 

26th August, 1878, R and B joined in instituting a suit in the Court of 
the Subordinate Judge the period of limitation of which expired on 
the 21st September, 1878. This suit was transferred to the District 
Court, which, on the 16tb September, 1878, returned the plaint to the 
plaintiffs on the ground that they should have sued separately. On 
the 23rd September, 1878, R presented a fresh plaint to the District 
Court, which, on the Isfc October, 1878, made an order rejecting it on 
the ground that he should have instituted the suit in the Court of the 
Subordinate Judge. R appealed from this order to the High Court, 
which affirmed it on the 28th January, 1879, but observed that the 
plaint should be returned to /?. On the 10th April, 1879, R^s plaint 
was returned to him, and on the same d^y he presented it to the 
Subordinate Judge. Held that, in computing the period of limitation, 
ti could not claim to exclude any other period than from the 23rd 
September, 1878, to the 10th April, 1879, for from the 26th August, 

1878, to the 1 6th September, 1878, he was prosecuting his suit in a 
('!ourt which had jurisdiction, and the inability of that Court to enter- 
tain it did not arise from defect of jurisdiction or any cause of the 
like nature, but from misjoinder of plaintiffs, a defect for which he 
must he held responsible, and from the 16th to the 23rd September 
he was not prosecuting his suit in any Court, and could not claim to 
have that period excluded. 

Ram Subhag Das v Gobind Prasad ... ... ... 622 

. ...s. 19 — Decree for money payable by Instalments — Execution 

of decree— Achnowledyment — LimitatioTi] Lfeld, in the case of a decree 
for money payable by instalments, with a proviso that in the event 
of default the decree should be executed for the whole amount, that 
the decree-holder was strictly bound by the terms of the decree, and 
not having applied for execution within three years from the date of 
the first default, the decree was barred. 

Held also, the judgment-debtor having, three years after the first 
default, acknowledged in wrMng his liability under the decree, and 
signed such acknowledgment, that, the decree being already barred, 
such acknowledgment did not create a new period of limitation. 

Shib Dat v. Kalka Prasad ... ... ... .... 443 

_ s. 22. See Act VIIL of 1859. Act XV of 1873. 

— i sch. iii, art. 10. — Bre-emption, — Limiiation.1 On the 19th 

, December, 1876, A gave T a mortgage of his share in a certain 
village. The terms of the mortgage were that .4 should remain in 
possession of his share and pay the interest on the mortgage money 
annually to the mortgagee, whc, in the event of default in payment 
of the interest, was empowered to sue for actual possession of the 
share. On the 19th May, 1877, T’s name was substituted for that of 
A in the proprietary registers in respect of the share. On the 8th 
Pebruary, 1878, G sued r and A to ecforce his right of pre-emption 
in respect of the share, alleging that his cause of action arose on 
the 19th May, 1877, and that A, notwithstanding the mutation of 
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RaEies, was still in possession. T alleged that lie bad been in posses- 
sion since the execution and registration of the deed of mortgage. 

Meld that, whether T had been in plenary possession of the share 
since the date of the deed, or whether he "had had only such_ con- 
structive or partial possession of it as ivas involved in the receipt of 
interest on the mortgage money, the plaintiff was equally bound to 
have sued within a year from the date of the deed, and was not 
entitled to reckon the year from the date on which the possession by 
the mortgagee of the share was recognised by the revenue depart- 
ment, and the suit was therefore barred by art. 10, sch, ii, of Act 
XV. of 3877. 

Guiab Singh v. Amar Singh ... .m 237 

ACTS— ^ 1877 XV, sch. ii, art. 10 ' — ? redemption— Limitation ] — Hdd, in 

a suit for pre-emption, where the property had been purchased by the 
mortgagee in possession, that the purchaser obtained physical poss- 
ession of the property under the sale, not from the date of the sale- 
deed, but when the contract of sale became comideted. 

Heldj therefore, that the contract of sale having become com- 
pleted on the payment of the purdhase-money, the suit, being brought 
within one year from the date of such payment, was within time, 

Lachmi NarainLal 0 . Sheoambar Lai ... ... *•« 409 

* — art. 62— Suit for damages— Suit for money receded to 

plaintiffs' use] The holder of a decree for money which had been 
sold in the execution of a decree against him sued the auction-pur- 
chaser, the sale having been set aside, for the money he had recovered 
under the decree. Hdd that the suit was not one for damages but 
for money payable by the defendant to the plaintiff for money received 
by the defendant for the plaintiff’s use, to which the period of limita- 
tion applicable was three years. 

Bhawani Kuar u. Eikhi Bam ... ... 354 

„ arts. 62, 120, 132- — Suit for ^^haq4-chaharam’^ based on custom] 

C, the proprietor of a certain “mohalla,” sued A, who had purchased 
a house situated in the mohalla at a sale in the execution of his own 
decree, for one-fourth of the purchase-money, founding his claim upon 
an ancient custom obtaining in the mohalla, under which the pro- 
prietor thereof received one-fourth of the purchase-money of a house 
situated therein, whether sold privately or in the execution of a 
decree. Meld that the period of limitation applicable to such a suit 
was that prescribed by art. 120, sch. ii of Act XV of 1877, and not 
by art, 62 or by art. 132 of that schedule. 

Kirath Chand v. Ganesh Prasad ... 358 

arts. 66, 67, 75, 80, See Bond. 

arts. 113, 136, 144] Vendor and purchaser— Transfer of 

immoveable property — Specific performance of contract] On the 27th 
October, 1865, the vendor of certain immoveable property executed a 
conveyance of such property to the purchasers. On that date the 
vendor was not in possession of the property, although his title to it 
had been adjudged by a decree against which an appeal was pending. 

The conveyance did nor contain any express promise or^ undertaking 
on the vendor’s part to put the purchasers into possession. On the 
24th February, 1870, the vendor obtained possession of the larger 
portion of the property, and on the 23rd August, 1872, of the 
remainder, tin the 5 th Clctober, 1877, the purchasers sued the vendor 
for the possession of the property, stating that “possession was agreed 
to be delivered on the receipt of possession by the vendor,” and that 
the cause of action was that the vendor had not put them into pos- 
session. Eeld that the suit was not one for the specific performance 
of a contract to deliver possession to which art. 113 of sch. ii of Act 
XV of 1877 was applica le* but one to obtain possession in virtue of 
the light and title conveyed to the purchasers to which either arts. 136 
or 144 of sch, iiof that Act was applicable, and that, whichever of 
them was applicable, the suit was within time. 

ttheo Prasad 2 ^. Udai fcjin h ... ... ... 718 






GENERAL INDEX 


sliT 


Tag© 

ACTS— 1877 Xy, sell, ii, arts. 177, 179 (2), 180 — Execution of decree—- 

Limtation.'l Held that the words appeal*^ and ‘^Appellate Conrt’^ 
art. 179 (2), sch. ii. of Act XV. of 1877, include an appeal to Her 
Majesty in Council. 

Heldp therefore, where an appeal had been preferred to Her 
Majesty in Council from a decree of the High Court dated the 18th 
August, 1871, and the High Court’s decree was affirmed by an order 
of Her Majesty in Council dated the 12th August, 1876, and an appli- 
cation for execution of the High Court’s decree was made on the 15th 
July, 1879, that, under art. 179 (2), sch. ii. of Act XV. of 1877, the 
limitation of such application must be computed from the date of 
the order of Her Majesty in Council, 

Narsingh Das V. Narain Das ... ... ••• 76§ 

1879—1 — Offence against the Stamp Laws — Act XVIII of 

1869, s. 34.] The Collector being primarily responsible for the pro- 
secution of offences against the Stamp Acts of 1869 and 1879 should 
not himself try, as a Magistrate, a person accused of an olfence 
against either of those Acts. 

Empress of India v. Deoki Nandan Lai ••• ... 806 

ss, 3, cl. (4), 7, and sch. i, No. 5, (c) — Stamp— Bond — 

Agreement,'] One of the clauses of an instrument by which one party 
to the instrument bound, himself, in the event of a breach on his 
part of any of the conditions of the instrument, to pay the other 
party thereto a penalty of Rs. 5,000, being regarded as a *‘bond,” 
within the meaning of Act I of 1879, such instrument, if that clause 
were not so regarded, being an agreement chargeable under that Act 
with a stamp-duty of eight annas, held (Stuart, C. J., dissenting i that 
the instrument was chargeable, under s. 7 of that Act, with the 
stamp-duty leviable on a bond for Es. 6,000. 

Per Stuart, C. J. — That for the purposes of that Act the penal 
clause in the instrument should not be regarded separately as a bond, 
but simply as one of the several clauses making up the entire agree- 
ment, and the instrument was only chargeable with a stamp-duty of 
eight annas. 

Reference by Board of Revenue ... ... ... 654 

ss. 3, cl. (11), 29, and sch. i, No. -^Instrument of partition 

— Stamp.] Held that the words “the final order” used in the definition 
of an “instrument of partition” in Act I of 1879 mean not the order 
authorising a partition to proceed, but the order passed after the 
partition has been made declaring the various allotments of land. 

Also that the stamp-duty chargeable under that Act on an instrument 
of partition is chargeable in respect of the entire property sought 
to be divided, and not merely in respect of that portion of it allotted 
to the applicant for partition. Also that for the purposes of that 
Act the value of the property is to be computed with reference to 
its market- value and not with reference to the Court Eees Act, 1870. 

Reference by Board of Revenue .«• ... 664 

— —XII, s. 2. See Act X. of 1877, ss. 57 (c.) and 588 (e), 

... g. 7. See Act X of 1877, ss. 13, 43. 

s. 90 (27). See Act X of 1877, ss. 556, 558, 588. 

ss, 90 (16), 102. Sec Act X. of 1877, ss. 312, 

588 (w). 

AGREEMENT AFFECTING LAND.- — Transfer of the land.* — Covenant rim-* 
ning with the land], S, by an instrument in writing, duly registered, 
agreed, for valuable consideration, for himself, his heirs and succes- 
sors, to pay his wife. A, a certain sum monthly out of the income of 
certain land, and not to alienate such laud without stipulating for the 
payment of such allowance out of its income. He subsequently gave Z 
a usufructuary mortgage of the land subject lo the payment of the 
allowance. Agave i? a sub-mortgage of the land, agreeing orally 
with R to continue the payment of the allowance himself, Beld^ in 
a suit by id against A and A for the arrears of the allowance, that 
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A was not affected by an agreement between L and It as to tbe pay- 
ment of tbe allowance, and R being in possession of tbe land was 
bound to pay tbe allowance. 

Abadi Begam v. Asa Ham ... ... ••• ••• 1^2 

ADOPTION. Sm Hindu Law. 

AI'JULTERT. -See Act XLV of 1860, s. 497- 
ADVERSE POSSESSION. St& Landlord and tenant. 

AJMERE courts EEGDLATION, 1877, ss. 17, 18, 21, 36, 37— 

Reference to the Sigh Court by the Chief Commissimer of Apnere 
arid Afainoara — Reference to Chief Commissioner by Commisstoner of 
Ajniere^ Appeal from Comrmssioner^ s decree made in accordance with 
Chief Commissioner's judgment'} On an appeal from a decision in a civil 
suit" of tbe Assistant Commissioner of Ajmere to tbe Commissioner of 
A jmere, tbe latter, feeling doubtful on a question of tbe nature specified 
in s. 17 of tbe Ajmere Courts Regulation I of 1877, referred snob ques- 
tion, under s. 36 of that Regulation, to tbe Chief Commissioner of 
Ajmere and Mair%vara. The Chief Commissioner dealt with the case as 
prescribed in s. 37 of that Regulation, and returned it to the Commis- 
sioner who dismissed tbe suit in accordance with tbe Chief Commis- 
sioner’s judgment. Tbe plaintiff preferred an appeal to the Chief 
Commissioner from tbe Commissioner’s decision. The Chief Commis- 
sioner did not make any order on tbe memorandum of appeal admitting 
it or directing that it should be registered, or that the respondent 
should be summoned, or that tbe appellant should appear on a certain 
day under s. 551 of Act X of 1877 ; but issued a notice to tbe appellant’s 
counsel to appear on a certain day. The appellant’s counsel appeared on 
that day, and tbe Chief Commissioner intimated that he was acting 
under s. 551 of Act X of 1877. Tbe appellant's counsel then proceeded 
to address tbe Chief Commissioner, and was heard for some time, and 
then stopped, in consequence of the Chief Commissioner resolving to 
refer "to the High Court the question whether the appeal from tbe Com- 
missioner’s decision lay to him or to Her Majesty in Council Tbe Chief 
Commissioner subsequently referred such question to the High Court. 

Held by the Full Bench (Spankie, J. dissenting), on a reference by 
the Division Bench before which the Chief Commissioner’s reference 
came that such question arose “in the trial of an appeal” within the 
meaning of s. 21 of the Ajmere Courts Regulation I of 1877, and was 
nroperly referred to the High Court. 

Held by the Division Bench (Spakkie, J. and Straight, L) that the 
appeal frrm the Commissioner’s decision lay, in this particular case, not 
to the Chief Commissioner, but to Her Majesty in Council. 

Thakur of Masuda u. The widows of the Thakur of Nandwara. 819 
alienation. * See Act VIII of 18o9, ss. 239, 244. Hindu Law. 

^VOLUNTARY — Good Faitk^-Frand— Consideration.'] A 

* decree-holder instituted a suit against his judgment-debtor and the 
latter’s son for a declaration that a gift by the Judgment-debtor to his 
son of certain property was fraudulent, and that such property was 
liable to be taken in execution of the decree. Held that, such gift 
having been made by the donor out of natural love and affection for 
the donee and in order to secure a provision for him and his descend- 
ants and therefore for good consideration, and having operated, and the 
donor having reserved to himself sufficient property to satisfy the de- 
cree the mere fact that the donor reserved to himself no property 
within the Jurisdiction of the Court which made the decree ’was not 
aground for holding that such gift was fraudulent, and not made in 
good faith, and for setting it aside and allowing the decree-holder to 
proceed against the property transferred by it. . 

^ The law relating to voluntary alienations explained. 

Nasir Husain v Mata Prasad ... ... ... 891 

appeal, fe Act VIII of 1859. Act X of 1877. Act X of 1872. Limi- 
tation. 

appellate CODBT, POWEE3 OF. See Act VIU of 1S59. Act X 

■of 1877. 
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AEBITEATION. See Act VIII of 1859, ss. 323, 324* Act XVIII of 1873. 

Act X of 1877, ss. 2, 520, 521, 522, &c., Insolvent. 

AEEEST. See Act I of 1872, s. 118. Act X. of 1872, ss. 272, 297. 

ATTAOHMEN.T. See Act Vlil of 1869, s. 209 ; and ss. 239, 240. 

ATTEMPT. See Act XLV of 1860, s. 161 ; and ss. 193, 511. 

AWAED. See Hindu Law. 

BAILMENT. See Contract. 

BILL OF EXCHANGE. See Act I..of 1872, s. 92. 

BOND — Cause of Adtiou’^Act XV of 1877, &ch. ii, arts. 66, 67, 75, 80.] 

B and S executed a bond, dated the 15tli August, 1874, in favour of 
plaintiff in consideration of a loan of Hs. 15,000, agreeing to repay 
the same within three years from the above date, and covenanting to 
pay every half-year interest on the same, at the rate of 8 per cent, 
per annum ; and also to pay the premia on certain policies of insurance 
made over to plaintiff by way of collateral security. In the event of 
failure in payment on due date of interest and premia, the obligors 
made themselves liable to pay the full amount of the bond debt. 

The bond also contained the stipulation that it should be optional 
with the obligee to claim and if necessary to sue for the full amount 
of the bond on the failure of any one or more stipulated payment, or 
on the full expiry of the period of three years. 

Held that the bond was not an instalment, bond, and therefore 
art. 75, sch. ii. of Act XV. of 1877, was inapplicable. 

Beld by Stoart, O.J., that limitation commenced after the 
expiration of the three years allowed by the bond for payment of the 
debt. 

Held by Spankib, J. — Art. 80, scb. ii. of Act XV. of 1877, applies 
to the suit, and limitation would run from the date when the bond 
became due ; that according to the stipulation in the bond it would 
become due on failure in payment on date of both the interest and 
premia, and not on failure in payment of either of them only. 

Held further that arts. 67 and 68, sch. ii. of Act XV of 1877, 
were not applicable to the suit. 

Ball V. Stowell ... ... ... ... ... 322 

BOND — Compound inUrest-— Penalty Held that a stipulation in a bond 
that the interest on the principal sum lent should be paid six-month- 
ly, and, if not paid, should be added to the principal and bear interest 
at the same rate was not one of a penal nature. * 

Tejpal, guardian of Kundun Lai, minor, v. Kesri Singh 621 

- Inter Reld^ where a bond for the payment of certain money 

within a certain time did not contain any agreement fixing the rate 
of interest to be paid after the date it became due, that’ the ques- 
tion as to the amount of interest to be allowed after that date should 
be treated as one of damages, and that, having regard to the length 
of time that had elapsed since the bond ran out (February, 1870,) 
to the date on which the suit thereon was instituted (26th November, 

1878,) interest at the rate of eight annas per cent, per mensem was 
an equitable rate to allow after the date the bond became due. 

Held also that hut for the plaintiif’s laches the rate agreed by 
the defendant to be paid under the bond (one rupee per cent, per 
mensem) was a reasonable basis on which to estimate the subsequent 
damages. 

Juala Prasad u, Khuman Singh ... 517 

— Interest] D gave M a bond for the payment of certain moneys 

on a certain date and for the payment of interest on such moneys at 
Ee. 1-12-0 per cent, per mensem, stipulating to pay the interest six- 
monthly, and in default “ to pay compound interest in future.” Held (i) 
that the stipulation to pay compound interest could not be regarded 
as a penal one, and (ii) that the bond contained an agreement to pay 
interest after the due date at the rate payable before that date, and 
that if it had been otherwise, the obligee was entitled to interest af- 
ter that date at that rate, such rate not heiug unreasonable. 

Mathura Prasad Durjan Singh ... 639 
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BOND — Interest ^Penalty] The obligors of a bond agreed to pay the prin- 
cipal amount by instalments vpithout interest, and in case of default 
to pay interest at the rate of Rs. 3-2-0 per cent, per mensem, and hy'- 
pothecated immoveable property as security for the payment of the 
bond- debt, sufficient for the discharge of the debt, and fur- 
nished a surety. Held by Stuart, C. J,, in a suit on the bond, that, 
the principal amount being payable in the first instance without inter- 
est, the stipulation to pay interest at tbe rate of Ks. 3-2-0 per cent, 
per mensem, in case of default, was a penal one, and reasonable in- 
terest should only be allowed. Meld by Spankie, J., that, looking at 
all the circumstances of the case, the very high rate of interest 
imposed incase of default should be regarded as penal, and should be 
reduced. 

The Court under the circumstances allowed interest at the rate 
of one rupee per cent, per mensem. 

Chuhar Mai v. Mir ... ... 


Interest - Penalty,'] The defendants on the 8th May, 1869, gave 

the plaintiff a bond for the payment of Rs. 2,000 on the 16th Febru- 
ary, 1870. This amount consisted of two items, viz , Rs. 1,650, prin- 
cipal, and Rs. 350, interest in advance at the rate of two per 
cent, per mensem for the period between the date of the bond and its 
due date. The bond provided that, in default of payment on the due 
date, interest on the whole amount of Rs. 2,000 should be paid at 
the rate of two per cent, per mensem from the date of the 
bond. Held, in a suit on the bond in which interest was claimed at 
the rate of two per cent, per mensem from the date of the bond, that 
this provision was penal, and the penalty ought not to be enforced. 

Mazhar AliKhan y. Sardar Mai ... ... 

See Act XX of 1866. Act Vlllof 1871, ss. 17, cl. (2), 49. Act 

IX of 1871, sch. ii, art. 75. Act X of 1877, 33. 13, 43. Act I of 


1879. 

BRITISH TERRITORY IN INDIA, jPOWER OF THE CROWN TO 
CEDE . — Held that the British Crown has the power, without the in- 
tervention of Che Imperial Parliament, to make a cession of territory 
within British India to a foreign Prince or feudatory. The opinion 
expressed by the Privy Council in Marnodar Gordkan v. Mmrani 
Kanji followed. Question as to what amounts to a cession in 
sovereignty discussed. 

Lachmi Narain v. Raja Partab Singh ... 

buying Ok DISPOSING OF A PERSON ASA SLAVE. See Act 
XLV. of 1860, s. 370. 

SELLING MINOR FOR THE PURPOSE OF PROSTI- 
TUTION. See Act XLV of 1860, ss. 372, 373. 

CAUSE OF ACTION See Act IX of 1871, sch. ii, art. 75. Act XIX 
of 1873, ss 43, 83, 241 (5). Act X of 1877, ss.542, 584,587. Bond. 

CAUSING DEATH BY NEGLIGENCE. See Act XLV of 1860, ss. 304, 


304A,, 322. 325, 

CAVEATEMPTOK. Nee Act VIII of 1859, ss. 256, 257. ActXof 1877, 
ss. 312, 315, Sale in execution. 

CERTIFICATE OF SALE. See Registration. 

TO COLLECT DEBTS. Nee Act XXVII of 1860. 

CESS. See Act XIX of 1873, s. 66. 

CLAIM TO attached PROPERTY. See Mortgage. 

COMMITMENT — hiquiry into case triable by Court of Session.'} Held, 
where a Magistrate had tried a case exclusively triable by a Court 
of Session, and the conviction of the accused person and the sentence 
passed upon him at such trial were for that reason annulled by the 
Court of Session, hut the proceedings held at such trial were not an- 
nulled, that such Magistrate might commit the accused person to the 
Court of Session on the evidence given before him at such triaU 

Empress of India v. Ilahi Bakhsh ««« ««• 

See Act X Of 1872. ss. 44, 296. 


compensation FOB WRONGFUL DISPOidSESSION. Nee Act XVIII 
cl 1873, s. 95, ci. {m) and (»). 
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COMPOUND INTREEST. Bond. 

COMPOUNDING OF OFFENCES. See Act XLV of I860, s. 497. 

CONDITION AGAINST ALIENATION. Mortgage. 

CONDITIONAL SALE. See Act X of 1877, ss. 542. 584, 587. 

CONFESSION. See Act I of 1872, ss. 24, 30, and 33. 

CONSEQUENTIAL BELIEF. .See Act VII of 1870. Act X of 1877, 
s;283. 

CONSIDERATION. See Alienation^voluntary. 

CONTEMPT OF COURT. See Act X of 1872, ss. 471, 473 

CONTRACT — Bailment — Government Promissory Note---- Contributory neg- 
ligence— Master and servant.'] The agent of the plaintiff delivered to 
the Treasury OlEcer at Meerut nine Government Promissory noteSy 
aggregating Es 48,000 in value, in order that such notes might be 
transmitted to the Public Debt Office at Calcutta for cancellation and 
consolidation into a single note for Rs. 48,000, having previously in- 
dorsed the plaintiff’s name on such notes at the request of a subordi- 
nate of the Treasury Officer, and received a receipt for such notes 
under the hand of the Treasury Officer. Owing partly to such indorse- 
ments and partly to the negligence of the Treasury Officer such subor- 
dinate was enabled to. misappropriate and negotiate two of such noteSy 
aggregating Rs. 12,000 in value. The remaining seven of such notes 
were despatched to Calcutta, and a consolidated note for Rs. 31,200 was 
returned and delivered to the plaintiff, when the misappropriation of 
the two notes was discovered. The plaintiff sued Government 
claiming “ that it might he directed to make restitution of the two 
notes or deliver two other notes of equal value or their value in 
cash with interest. On behalf of Government it was contended 
that it was not liable to the plaintiff’s claim, inasmuch as the plaintiff^ 
by his agent, had contributed to the loss of the two notes, and a 
master was not liable in damages for loss or injury sustained through 
the fraud or dishonesty of his servant without the scope of his em- 
ployment. Held that, the two notes not having been delivered to the 
Treasury Officer as a bailee but having been surrendered, the receipt 
given by that officer must be regarded aa an undertaking on the part 
of Government to deliver a consolidated note for Es. 48,009 in due 
course, and the plaintiff’s suit was in reality one for damages on 
account of the refusal of Government to discharge its obligation, 
the measure of those damages being the amount by which the note 
for Es. 31,200 fell short of Rs. 48,000 with interest, and such being 
the suit, the contention of Government was not any answer to it. 

The Secretary of State for India in Councii v, Sheo Singh Rai, 756 

CONTRIBUTION, Mortgage 

CONTRIBUTORY NEGLIGENCE. See Contract. 

CO-SHARER. See Act XVIII of 1873. 

COURT-FEES. See Act Vlil of 1859, s. 309. Act VII of 1870. Act X 
of 1877, s. 578. 

COURT OF SESSION, POWERS OF. See High Court, powers of revision, 

COVENANT RUNNING WITH. THE LAND. See Agreement affect- 
ing land. 

CRIMINAL INTIMIDATION. See Act X of 1872, s. 489. 

TRESPASS. See Act XLV of 1860, ss, 425, 441 ; and s. 441, 

CROSS DEGREES. See Act VIII of 1859, s. 209. Act X. of 1877, ss. % 

232, 233, 246, 540. 

CULPABLE HOMICIDE. See Act XLV. of 1860. 

CUSTODY OF CHILDREN, See Muhammadan Law. 

CUSTOM. See Act XIX of 1873, s. 66. 

DAMAGES. See Act XV of 1859. Act XI. of 1865, s. 6. 

DEBTS — Certificate to collect debts— Alienation of the estate of a deceased 
person for the payment of his debts — Succession] Where a person to 
whom a certificate had been granted under Act XXVII of 1860 
to collect the debts due to the estate of a deceased Hindu, but who 
had no share or interest in such estate, contracted a debt for the 
purpose of paying debts due from such estate, and charged such 
estate with the payment of such debt, that the creditor could 
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iibt by tirtue of the acts of suoh person claim to recover the moneys 
advanced by him to such person from the heirs and estate of the 
deceased, even though such moneys had been applied to the liquida- 
tion of the debts of the deceased. 

Muriia 1 ?, Balak Ram ... ... ... 51^ 

PilCLARATOBY DECHEE. Act VII of 1870. Hindu Law. Act 
X of 1877, s. *283. 

DECREE. See Act X. of 1877, ss. 2, 13, 540 ; and s. 205. 

PAYABLE BY INSTALMENTS. See Act X of 1877, s. 210. 

. Act XV. of 1877, s. 19, 

DISCHARGE OF ACCUSED. Nee Act X. of 1872, ss. 44,296 ; ands. 215. 

“DISTINCT SUBJECTS.'*^ Nee Act VIL of 1870, 

DIVORCE. See Muhammadan Law. 

DOWER. See Muhammadan Law, 

ERROR OR IRREGULARITY. Nee Act X. of 1877, ss. 566, 567, 573 ^ 
and s, 57s 

ESTO PPEL. Nee Hindu Law. 

^ EVIDENCE, ADMI8SIBLITY OF-GIVEN AT PBELIMINAEY IN- 
QUIRY BY ABSENT 'WITNESS. See Actl. of 1872, ss. SO, 33. 

EVIDENCE, ADMISSIBILITY OB'--*OE APPROVER AGAINST 
ANOTHER PERSON CONCERNED IN THE SAME OFFENCE. 

See Actl. of 1872, s. 118 

eviUenge, keception in, of unstamped and unregistered 

DOCUMENT. See ACT X. of 1577, s. 578 

EXECUTION OF DECREE. Nee Act VIII of 1859. Act XIV of 1859. 

, Act IX. of 1871. Act X. of 1877. Act XV. of 1877. 

EXECUTION OF DECREE AGAINST SURETY. See Act X of 1877, 
ss. 253. 610. 

EX‘PARTE JUDGMENT. Sec Act VIII of 1859, ss. 109, 110, 111, 119^ 

147. 

EXPOSURE OF CHILD. See Act XLV. of 1860, ss. 304, 317. 

EX-PROPRIETARY TENANT. See Act XV 111. of 1873, ss. 7, 9. 

FALSE EVIDENCE. See Act XLV. of 1860. ss. 193, 511. 

FAMILY DWELLING-HOUSE. See Hindu Law. 

FRAUD. See Act X. of 1877, s. 578. Hindu Law. (Voluntary) Alienation. 

FRESH SUIT. See Act X. of 1877, s. 99. 

GIFT — Illegal consideration — Immoral considerationi In the year 1870 H 
made a gift of certain immoveable property to TF, who was his mis.^' 
tress but lived with him as his wife, “on condition of her continuing 
to be his wife and remaining obedient to him, her husband.” IV 
acquired possession of the propert}^ in virtue of the gift, and had held 
it for eight years, when a creditor of H under a decree enforcing 
a debt created by H subsequently to the gift, sued, amongst other 
things, for a declaration that the gift was invalid, as it had been made 
for an illegal consideration, tiz , the future immoral cohabitation of 
TV w’ith H. Held that, assuming that the consideration for the gift 
was illegal, in the absence of fraud, the gift could not be set aside 
so many years after TV had acquired possession thereunder. Ayerst v. 

Jenkins followed. 

Lachmi Narain v. Wilayti Begam ... m* 43S 

— , See Muhammadan Law. 

GOOD FAITH. See (Voluntary) Alienation. 

GOVERNMENT FERRY. See Act IX. of 1872, s. 23. 

GOVERNMENT PROMISSORY NOTE. See Contract. 

GRANT OF LAND RENT-FREE. See Jurisdiction. 

HaQ-LCHAHARAM. See Act XV. of 1877, sch. ii arts. 62, 120, 132. 

Suit of the nature cognizable in Small Cause Court, 

HAVALAT. See Act XXVI. of 1870, ss. 3, 45, 54. 

HIGH COURT, POWERS OF REVISION— Art X of 1872. 5s. 272, 207-- 
Power of private prosecutor to move the Court in a case of acquiitalj 
A private prosecutor can move the High Court, in the ^case of an 
acquittal, to exercise its powers of revision under s. 297 of Act X 
of 1872. 

Siikho 'V. Durga Prasad ••• jM 

7 
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HIGH COtTRT, POWERS OP EEvisiON-— /lc(! X of 18f2; s. 287] tlelS 
llmt great laxity in weighing and testing evidence is a material error in 
a judicial proceeding within the meaning of s, 297 of Act X of 1872. 

‘ Empress of India Murti ... ... ... ... Z$6 

Conrt ofSesnon, powera of— ActX o f 

1872. ss. 297, 4721 L made a complaint against S by petition, in %Yliic]i 
he only charged of having committed offences punishable under ss, 

193 and 218 of the Indian Penal Code, but in which he also accused 5 
of acts, %vhich, if the accusation had been true, wml?ld liuve atnounted 
to, an offence punishable under s. 466 of that Code With seven years . 
im‘f)risonment. O’iie Magistrate inquired into the charges’ against 5 
under ss. 19S and 218 of the Indian Penal Code and directed his 
discharge. L then applied to the Court of Session to direct /S to be 
committed for trial on the ground that he had been improperly dis-. 
charged, which the Court of Session did, and S was Committed for 
trial chargecUinder s. 218 of the Code, and was acquitted by the Court 
of Session. The Court of Session then, under s. 4f2 of ActXof 1872, 
charged L with offences punishable under ss. 193, 195, 211, and 211 
and 109 of the Indian Penal Code, and committed him for tfial. 

Held that such commitmenf was not bad by reason that an offence 
under s. 193 of the Indian Penal Code is not exclusively triable by a 
Conrt of Session. 

Held also, per Stuart, C. J., (SpA'Tckt®, J., doubtibgl, that the 
Figh Court is competent, in the exercise of its power'of revision under 
s, 297 of Act X of 1S72, to quash' a commitment made by a Court of 
Session under the provisions of s. 472- of that Act. 

l7e/d also, SrANKiE. J , that the Court of Session was com- 
petent, notwithstanding that L had only charged S with offences 
under ss. 193 and! 218 of the Indian Fenal C('d-ey to charge L with 
offences under ss. 195 and 211, if such offences had come under its 
cognizance 

Empress of India v. Lachman Singh ... ... ... 3PS 

Befete'iwe md’er s. 296 of Act X 

of 1872 !uj Court of Session A Court of Session, after it had asked 
the assessors their opinion in a case which was being tried by if, 
suspended the trial of the case and made a reference to the Higli Court 
under a. 296 of ActX. of 1872, on a question of jurisdietion which had 
Arisen in the trial of the case. that it v?as not intended that 

that section should be so used, and the Court of Session mu&d 
dispose of such question itself. 

Emxjress of India v Bbup Singh ... ... ... 771 

— REFERENCE TO. See Ajm-ere Courts Regulation I. of 
1877, ss. 17, 18, 21,36 37. 

HINDU LAW — Aivard—Bstoppel—Hheri'ianGe—Ast I of lS72y8^ II5.] D, 
who was the natural brother of //, but had been adopted into another 
family, on the one part, and (?, on the other part, referred to arbitra- 
tion a dispute between them concerning the suecession to the estate of 
S, the father of D and if. If having been born deaf and dumb, was, 
under Hindu law, incapable of inheriting his father’s estate, and ho 
was not a party to the aibitration-proceedings. The award, to which 
(r, after it was made, expressed his assent in writing, declared that M 
was the heir to his father’s estate. 






Held (Si’ANKiE, J. dissenting), in a suit by .ff against 6? for possess- 
ion of a portion of his father’s estate, that the plaintiff, not being a 
party to the award, was not bound thereby, and, not being bound there- 
by. could HOC claim to take any advantage therefrom; that the award 
could not confer on him a right which he did not possess by law, nor 
could it constitute evidence of a right which the law disallowed ; that 
the assent of the defendant to the award could not convey to the 
plaintiff a right of inheritance which did not devolve on him by law j 
that it could not be contended that the defendant had made a gift of 
the property to the plaintiff, inasmuch as it had been adjudged by the 
award that the property did not belong to the defendant; that the 
defendant by his assent to the award was not estopped from question- 
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ioR- the plaintiffs right of inheritance hy the provisions of s. 115 of 
Act 1 of 1 $72:; and that, under these circumstances, the plaintiff 
cuuid not siiceeed in his suit. 

‘■Janga Sahai i’, Hira Singh ... ... ... ... 8GS 

HINDU LAW-^ • '-cc/arffitory Decree — i nJieritance-^Sudr a Illegitimate S'on.] 

In a suit merely for a declaration of ricrlit in respect of certain 
p roperty, t%e lower appellate Court, considering that the suit was really 
one for the possession of such property, allowed the plaintiff to make 
up the full amount of eourt-fees reepired for a suit for possession 
The plaint in the suit was not amended, and the lower appellate Cou3j 
eventually gave the plaintiff a declaratory decree. Ilchlf on secoim 
ai)peal by the defendant, who objected that a suit merely for a dec- 
laratory decree could not be maintained, that such objection ought 
not to be allowed under the circumstances. 

The i! legitimate offspring of a kept woman or continuous concu- 
bine amongst Sudras are on the same level as to inheritance as the 
issue of a female slave by a Sudra. Under the Mitakshara law the 
son of a female slave by a Sndra takes the whole of his father’s estate, 
if there be no sons by a wedded wife, or daughters by such a wife, or 
stuis of suck daughters. If there be any such heirs the son of a female 
slave will participate to the extent of half a share only. Ilcld^ there- 
fore, tliat the illegitimate son of an ahir by a continuous concubine 
of the same caste, took his father’s estate in preference to the daugh- 
ters of a legitimate son of his father who died in the father’s lifetime. 

ISarsnti ??. Mannu ... ... ... ... IZi 

Adaption} Held that, when an adoption of a son has once 

l>een absolutely made and acted on, it cannot be declared invalid or 
set aside at the suit of the adoptive father, 

.■^uklibasi Lai v. Guman Singh ... ... 3ti.6 

Ado 2 :)iion of an onli/ son,] Held (Turner, J., dissenting), 

tnat the adoption of an only son cannot, according to Hiudu Law, be 
invalidated after it has once taken place. 

Hanuman Tiwari 2 >. Chirai ... ... ... ... 161 

f amih/ Dwelling-house — -- Ancestral property^ Mortgage — 

Sale in execution of decree.} L, a Hindu, mortgaged the dwelling-house 
of his family, such dwelling-house being ancestral property. Held, in 
a suit against L's mother and wife to enforce the mortgage, brought 
after Hs decease, that the mortgage could be enforced. Mangala 
Debi V. Dinanath Bose and Gauri v. Ohandramani distinguished. 

lihikham Das v. Pura ... ... ... 145 

— Power of the father to alienate ancestral propertg.] F, dur- 

ing the minority of his sou i2, sold in order to raise money for immoral 
purposes, the ancestral property of the family. The purchaser acted 
in good Laith and gave value for such property. Held by the majority 
of the Full Bench (Spankib, J., and Oudfield, J,,) in a suit by R 
against the purchaser and F to recover such property and to have 
such sale set aside as invalid under Hindu law, that such sale was not 
valid even to the extent of F's share, and that It was entitled to 
recover such property as joint family property. Held per T’earson, 
t7., that R could not recover such property, and that the purchaser, 
liuving acted in good faith, took by the sale P's share in such pro- 
perty, and might have such share ascertained by partition 

Chamaili Kuar r. Earn Prasad ... ... ogy 

— Power of the father to alienate ancestral property] D, ia 

•pursuance of a promise to give his daughter a dowry, about two years 
after her marriage, made a gift of Joint ancestral property to Cr, her 
father-in-law. P, Hs son, sued liis father and G to have the gift set 
aside as invalid under Hindu Law. Held that the gift, not "having 
been made with the plaintiff’s consent, and not being for any purpose 
allowed by Hindu Law, was invalid, and that the plaintiff was entitled 
to have it set aside, not to the extent only of his own share in such 
|)roperty, but altogether. 

Ganga Bisheshar r. Pkthi Pal *.♦ ... ^ 
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HINDU LAW — Mitahshara^Mortgage hy father of joint ancestral property^ 

Sale of joint ancestral property in the execution of a decree against 
father^LiaUlity of Son^s sharef] The undivided estate of a joint 
Hindu family, consisting of a father and his sons, while in the posses- 
sion and management of the father, was mortgaged by him, with the 
knowledge of ihe sons, as security for the re-payment of moneys bor- 
rowed and lent for the use and benefit of the family. The lender of 
these moneys sued the father to recover them by the sale of the family- 
estate, and obtained a decree against him directing its sale, and sought 
to bring the family estate to sale in the execution of this decree. Beld^ 
in 1 suit hy one of the sons to protect his share in such estate from 
sale in the execution of such decree, that such decree could not be 
regarded as against the father only, and his share in such property 
was not alone saleable in execution of it, but such suit and decree 
must be rei^arded as against the father as rep resenting the joint family, 
and the whole of the family estate was saleable in execution of such 
decree, J^issesmir Lai Sahoo v. Luchmessur Singh followed. Deendyal 
Lai V, Jugdep Narain Singh distinguished, 

Deva bingh Ham Manohar ... ... 746 

— Mitahshara — Mortgage by a father of ancestral property-^ 

Sale of father’’^ rights and interests in the execution of decree — Liability 
of Son's share.l 'I'be undivided estate of a joint Hindu family consist- 
ing of a father and his minor sons and grandsons, while in the posses- 
sion and management of the father, was mortgaged by him as security 
for the re-payment of moneys borrowed by him. The lender of these 
moneys sued the father to recover them by the sale of the family 
estate, jand obtained a decree against him directing its sale. The 
right, title, and interest of the father only in the family estate was 
sold in the execution of this decree. The auction-purchasers having 
taken possession of the family estate, the sons and grandsons joined 
in a suit against them to recover their shares of the estate, Held that 
the sons and grandsons -were entitled to recover their shares of the 
estate, inasmuch as the auction-purchasers had only acquired by their 
auctiun-^purchase the rights and interests of the father in the estate, and 
that, for the same reason, it was unnecessary to inquire into the 
nature of the debt on account of which the father’s rights and interests 
in the estate were sold. Deendyal Lai v, Jugdeep Narain Singh follow- 
ed. Girdharee Lai v. Kantoo Lai distinguished. 

Held also that the rulings in those two cases are perfectly consis- 
tent. 

Bika Singh v, Lachman Singh ... ... ... 800 

Joint Hindu family property— ’Alienation by Father — Son^s 

Rights.] G, a member of a joint undivided Hindu family consisting of 
himself and his sons, having wrongfully converted to his own use the 
property of another person, such person sued him for damages for such 
conversion, and obtained a decree in the execution of which G’s rights 
and interests in the family property were put up for sale and pur- 
chased by C, who in execution of such decree took possession of such 
property. G's sons thereupon sued 0 to recover their shares accords 
ing to Hindu Law of such property. Held Oldfield, J., that, 
although the father’s debt was not one which the sons were in duty 
bound to pay, it might he that, had the family estate passed out of the 
family under the execution-sale, the sons could not have recovered it 
from C, who was an auction-purchaser and a stranger to the suit 
against the father. Inasmuch as, however, the claim in that suit was 
not for a joint family debt, hut a personal claim against the father 
who w^as alone represented in that suit, and the decree in that suit ' 
was against him personally, and it was only his rights and interests 
that were put up for sale and purchased by G, the sons were entitled 
to recover from (7 their shares of the family property. Suraj JBunsi 
Koer V. Sheo Persad Singh distinguished. 

Per Steaight, J.- — That the sons were entitled to recover their 
shares of the family property, the decree being purely a personal decree 
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agaliifit the father, and his rights and interests only in such property 
having been put up for sale and purchased by 0. 

Chandra Sen Ganga Bam ... ... ... ... 899 

HINDU LAW. — Joint undivided family property' — Alienation’— Assent oj 
co-parceners' — Stranger, The member of a joint Hindu family, who 
. alienates his rights and interests in the family property to a stranger 
in blood, thereby incapacitates himself from objecting to a similar 
alienation by another member of such family of his rights and 
interests in such property, on the ground that such alienation was 
made wdthout his consent, and such stranger is not competent to make 
such objection. Ballahh Das v. Sunder Das followed. * 

Ganraj Dubey v, Sheozore Singh ... ... ... 898 

Eindu widow — MainienanceJ] A wife is under the Hindu 

law, in a subordinate sense, a co-owner with her husband ; he cannot 
alienate his property, or dispose of it by will, in such a wholesale 
manner as to deprive her of maintenance 

Held, therefore, where a husband in his lifetime made a gift of his 
entire estate leaving his widow without maintenance that the donee 
took and held such estate subject to her maintenauce. 

Jamna t*. Machul Saliu ... ... 315 

}fiduw~-Maintena7ice'] Held, in a suit by a Hindu widow 

for maintenance, that the circumstance that she was not a childless 
widow, but had had a son w^ ho had died a minor subsequently to his 
father, was not a ground for reducing the allowance she would have 
been reasonably entitled to had she been a childless widow. 

IS ar liar Singh r. Dirgiiath Knar ... ... 407 

Widow — Maintenance.~\ — In a case where a Hindu widow 

is entitled to maintenance, it is better to award a fixed annual sum 
and not a share of the income of the estate. 

Jhunna v. Bamsarup ... ... ... ... 777 

Widow’s estatey Fcrfeilure of— Unchasiiiy during widow- 
hood.'] Held, under the Mitakshara law, that a widow, who has once 
inherited the estate of her Imsband, is not liable to forfeit that estate 
by reason of her subsequent unchastity. The ruling of the majority 
of the Full Bench of the Calcutta High Court in Kery Kolitauy t. 
Moneeram Kolita folloived. 

Nebalo 2 ?. Kishen Lai ... ... ... ... 150 

- — -Widow's Estate, Forfeiture of— Unchastity during widow- 

hood.] It is sufficient for the protection of a Hindu widow’s right 
to her husband’s estate from forfeiture by reason of unchastity that 
such right has vested in her before her misconduct. It is not necessary 
for such protection that she should have acquired possession of the 
estate before her misconduct. 

Bhawani V Mahtab Kuar ... ... ... ... 171 

I t . — Alienation — Reversioner — Fraud.] S was entitled, under 

the Mitakshara law, to succeed, on the death of if, her mother, to the 
real estate of A, her father. Certain persons disputed S’s right of 
succession and claimed that they were entitled to succeed to N*s 
estate on M’s death, and complained that if was wasting the estate. 

T'he difference between such persons jtnd M and N were referred by 
them to arbitration, and an aivard was made and filed in Court which, 
among other things, partitioned the estate between S and snch persons. 

G, who claimed the right to succeed to the estate on S’s death, sued 
for the cancellation of the award on the ground that it was fraudulent 
and affected his reversionary interests. Held, relying on Dowar v. 

Boonda that the suit was maintainable notwithstanding that G was 
not the next reversioner, 

Gauri Dat t?. Gur Sahai ... ... ... 41 

’■Right of succession of daughters to father’s estate] Held 

that comparative poverty is the only criterion for settling the claims 
of daughters on their father’s estate. Bahuhai v. Manchhabai and 
Foli y. Narotum Bapu followed. 

Where, therefore, two of four daughters brought suits claiming 
each a moiety of their father’s estate, to the exclusion of the two 
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xemaimiig daughters, and such remaining daughters resisted such 
suits on the ground that they were entitled to the whole estate, being 
poor mid needy, while their sisters were ricn, and it was found that 
saeh remaining daughters were, as comxJared with their sisters, poor 
and needy, the C>nirt dismissed such suits. 

Audh Kninari v, Chandra Dai ... 

HOUSE-TRKSPABS. See Act XXVI, of 1870, ss. 3, 45, 5L 

ILLEGAL CONSIDKRATfON. fe Gift. 

ILLKGiTlMATE SON. See Hindu Law. 

IMMOKAL CONSIDERATION. S,ee Gift. 

IMPLIKB CONTRAC'r. See Act XL of 1865, s. 6 _ ... 671 

INHERITANCE. See Hindu Law, 

INSOLVENT' — Act IX. of IS 72 . s. 65= — Arbitration,'] iiT, on the one part, 
and his creditors including C, on the other pan, agreed in v/riting to 
refer t’.) arhitration the differences between them regarding the pay- 
ment of Ills debts by AT. The award compounded K's debts, and 
assigned his j^i'oporty to his creditors, and directed that K should 
dispose of such property fur their benefit, and that, if he misappro- 
priated any of the proper 0% he should be personally liable for the 
loss sustained by the creditors on account of such misappropriation. 

C signed the award, amongst other creditors, but the award was not 
signed by all the creditors, G received a dividend under the award. 
jieldj in a suit by Q against K to recover a debt which had been 
compounded under the award, in which suit C alleged that several 
creditors had not signed the award ; that, some of them had sued K 
and recovered debts in spite of theawardj that K had misappropriated 
some of the property ; and that, if the plajntifi did not sue, there 
would he no assets left to satisfy his debt, that such suit was not 
maintainahle. 

Kheta Mai t). Chuui Lai ... ... ... 173 

INTEREST. Bee Bond 

INTEllLGCGTi 'EY OEDEE. See Act X. of 1877, ?s. 594, 595, 596. 

JOINT HINDU FAMILY PEOPERTY. See Hindu Law. 

JUDGMENT. Act XLV of 1860, s. 302. ActX,oflS77,ss. 2,13,540.* 

JURiSfllOTION.— Act XVni.of 1873, s. 95 (m) and {n) --Civil Couri-^ 

Revenue Conrf] T, the occupancy tenant of certain lands, gave 
K a lease of his occupancy rights for a term of twenty years. 

In the execution of a decree for the ejectment of 2' from such 
lands obtained by the iandholder against T in a suit to which K 
was no party, K was ejected from such lands. This decree was sub- 
sequently set aside, and recovered the occupancy of such lands. 

Held, in a suit by K against T and the landholder, in which K claimed 
the occupancy of the lauds and mesne profits for the, period during 
his dispossession^ in virtue of tfie lease, that the suit w'as cognizable 
in the Civil Courts, and not one on the subject-matter of which an 
application of the nature mentioned in s. 95 of Act XVIII. of 1873 
could have been made, so as to give ^;lie Courts of Revenue exclusive 
jurisdiction in such matter. 

Kalian Das u. Tika Ram ... ... ... 13; 

Act XVI II oj 1873, ss. 93, 95] The plaintiffs in this suit 

claimed a declaration of their proprietary right in respect of certain 
lands and possession of the lands, alleging that the defendants were 
theirtenants andliah^eto pay rentfor the lands. The defendants, while 
admitting the proprietary right of the plaintiffs, alleged that they paid 
the revenue assessed on the lands, that they paid no rent, and that the 
plaintiffs were not entitled to rent, and they styled themselves tenants 
at fixed rates. Held, on appeal, that, as the defendants substantially 
denied the proprietary title of the plaintiffs and stt up a title of 
their own, the claim of the plaintiffs for a declaration of their proprie- 
tary right and of their right to demand rent w’as a matter which the 
Civil Court must decide, leaving the plaintiffs to sue in the Revenue 
Court to eject the defendants, and to recover rent, if the position of 
t-hc defendants as tenants were established. 

Kanahia r. Ham Kishen ... „ ... 429 
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JURISDICTION.— of Inml exempt from revemie — Grant oflanr^ exanpi 
from rcnt—Hegulat/an XIX of 1703, s, 10 ^lier/nla turn XLJ o/' 1705 
.V. 10 — XV HI of 1873 30, 95— /jc/f XIX of 1873 v.?. 79, i^i] 

The plaintiff in ibis suit claime-ithe possession of certain land in 
Tirtue of a grant thereof to him,' inh merelj^ of the projirietary right 
in su^ih laud, but of the rents ot the snine imdiniinislied by the par- 
•nient of the revenue assessed thereoiiy which the grantor took upon 

himseli to pay. 

Held by Stuaut, C. J., Peahson, and OLDFrian, J.,that the 
grant was null and void and liable to resumption, with reference to 
ss. 10- of Retjulation XIX ot 1793 and -Begulatioii XLI of 1795 and 
s 30 of Act XVIIl of 1873 and s 79 of Act XIX ot ]&73. ^ 

Per Sp'ankie, J,— That thcqnestion whether 1 be grarst was null and 
void with reference to those Regulations and Acta did not arise, as the 
grant, on the facts found- by the Court below, wvas not one wdthin the 
terms of those Regulations 

Held per Stdaut, C/ J.-, Pearson, J.,and SpaxNkie, the suit 

•was cognizable by the Civil Courts. 

Jagat: Nath Pan day r. Prag Singh 

^ PentfreegTant-^Aci XYniof 1873, .m. 30,' 95 {c)—A€t 

of lS7o, fis, /9, 24-1 (l03* I-he plainii;@is in this suit, zemindars 
of a certain village, sued for the possession of certain land in such 
village, alleaiug that it had been assigned to a predecessor of the defen- 
dant to hold so long as he and his successors continued to perfcmin the 
duties of village watchman, ami the defendant had ceased to perforin 
those duties, and ’was holding as a trespasseio The defendant setup 
as a defence to the suit that he and his predecessors had held the 
land rent-free for ttvo hundred years, and that lie held it as a proprie- 
tor. Held that such assignment -was not a grant within the meaning 
of Regulation XIX of 1793, and the plainiUfs' claim waa not one to 
resume such a grant or to assess rent on the land, of which «a Revenue 
Court could take cognizance under ss. 30 and 95 (a) of Act XVIII of 
1873 or .ss. 79 and 24i (Ii) of Act XIX of 1873, butone which was cog- 
nizable by the Civil Courts. 

Purau Mai v, Padina ... 

Suit for the Cancellation of a Po€WMni’--^^^ 'Buh}cci-mafyer 

in dispute^'—^ppeal-^ActVL of U71, s 22.] The plaintiffs sued for 
the cancellation of a bond for tlie payment of Rs. P,000 together with 
interest thereon at the rate of four per cent, per mensem, aTlegino- that 
they had , executed such bond under the impression that it was a 
bond for the payment of Es 3,000 together with interest thereon at the 
rate of one and a half per cent pi r mensem, whereas the defendants had 
fraudulently caused them to execute the bond in suit. The plaintiffs 
paid into Court Rs. 3,000 together with interest at the rate of one and 
a half per cent, per m ensem. H> Id that the va! ue of the feubjeot-inatrer 
in dispute was the difference between Rs. 3,000 and J»s. 6.000 or there- 
abouts, and therefore an appeal from the decree of the Court of first 
instance preferred to the District Judge ivas cognizable by him. 

Kali Charan Eai i\ Ajudiiia Rai 

— Buitfor money charged onimmovcafde proper tij~M(y 7 'tgaric^ 

First and second Mortgages ~Sale!> in execution of decrees enforcing 
mortgages — Aiictmi-piirchasers.^ Held that a suit for money charged 
on immoveable property in which the money did not exceed Rs. I 000 
although the value of the immoveable property did exceed that sum* 
wa.s cognizable by a Muiisif, such property beiiig situate vfithin the 
local limits of his jurisdiction. 

, Certain immoveable property was sold on the same day in the 
execution of two decree.s, one of which enforced a charge upon such 
property created in 1864 and the other a charge createti in 1867. 
Held that the purchaser of such property at the sale in the execution 
of the decree, which enforced the earlier charge, \vas entitled to the 
possession of such property . in preference to the purchaser of it at the 
sale in the execution of rhe decree which enforced the later char^^e 
notwithstanding the latter had obtained possession of the property^in 
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virtue of liis pnfcliase. Ajoodhya Pcrshad r. Moracha Eooc^ dis- 
tinguished 

Janki Das u. Badri Nath 

JUEISPICTION. — Suit for redemption nf usufructuary mortgage-~'Vahiation 
of suit--^Act F/ oflSTl s. 22.] The plaintiffs sued for the posses&iun 
of cetain iraraoveable property, alleging that they had mortgaged such 
property to the defendants, and that the mortgage debt had been satis- 
fied out of the profits of the property. The defendants set up a; 
defence to the suit which raised the question of the proprietary right of 
the plaintiffs to the pToperty. 'I’he value of the mortgagees’ interests 
in the property was below Rs. 5,000 ; the value of the mortgaged 
property exceeded that arpount. On appeal to the High Court fr.»m 
the original decree of the Subordinate Judge in the suit it was con- 
tended that the a|>peal from that decree lay to the District Court and' 
not to the High Court. Held that the “subject-matter in dispute/’ 
within the meaning of s. 22 of Act VI. of 1871, was the mortgage and 
the mortgagees’ rights under it, and that, the value of this being only 
Es. 2,000, the appeal should have been preferred to the District Court.- 
Second Appeal No. 1039 of 1877 dissented from. 

Gobind Singh -z?. Kallu 

Suit to establish JRiglit to attached Property ] Held that, in 

the case where a person has preferred a claim to property attached in 
the ejtecution of adecree, on the ground that such property is not 
liable to such attachment, and an order is passed against him, and he 
sues to establish his right to such property, the value of the subject- 
matter in dispute in such suit, for the purposes of jurisdiction, will be 
the amount of such decree. Second Appeal Ho. 329 of 1876, decided 
the 16th May, 1876 followed. 

Gulzari Lai i.. Jadaun Bai ... ... ... ... 

See Act XVIIL of 1870w Act XIX. of 1873. Mortgage. 

LANDLORD AND TENANT — Non-payment of rcnt-^ Adtierse possession 
— Limitation'] The plaintiffs in this suit, alleging that 3, thrcugh 
whom they claimed, had given 8, who was represented by the defend- 
ants, in .luly, 1328, the lease of a certain house on the condition that 
jB should pay a certain annual rent for such house and if he failed 
to pay such rent that he should vacate the house, such condition 
being contained in a Iteraia-iiama executed by B in 3^s favour, sued 
the defendants for the rent of such house for two years,- and for 
possession of the same, alleging the breach of such condition. 

Held (Spankie, J., dissenting) that, supposing that a tenancy had 
arisen in the manner alleged, the mere non-payment of rent by the 
defendants for t’lvelve years prior to the institution of the suit would 
not suffice to establish that the tenancy had determined, and that the 
defendants had obtained a title by adverse possession, so as to defeat 
the claim ; for if once the relation of landlord and tenant were estab- 
lished, it was for defendants to establish its determination by affir- 
mative proof, over and above the mere failure to pay rent. 

Prem Sukh Das v Bhupia ... ... 

Trees.] Held that trees accede to the soil 

and pass to the landholder with the land on the termination of a 
tenancy, and unless the tenant uses, during the term of his tenancy, 
his privilege, where he has it, of removing the trees, he cannot do 
EO afterwards ; he would then be deemed a trespasser. 

Held also that, where a tenant has been ejected in the execution 
of the decree of a Revenue Court for arrears of rent from the land 
fornving his holding, his tenancy then terminates, and with it al! 
right in the trees standing on such land or power of dealing with 
them. A person, therefore, who purchases the risghts and interests 
of a tenant after his ejectment in the execution of such a decree, 
cannot maintain a snit for the possession of the trees standing on the 
tenant’s holding. 

Ram Baran Ram v. Salig Ram Singh ... 

LRASK. See Act IX. of 1872, s. 23. 
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LETTERS PATENT, ol 10. Lh-iiatioii. 

iLlMITATION — .4ppea/] B sued di and 7' i;..r mone}^ doe on a^bond, 
and on the 27th April, iS77, obtained a decree j/gMinst 7" ; the suit 
against ’Jf being disiBissed. T applied for a review of judgment, 
and B also made a similar application. On the 25tli , May, 3S77, T's 
appliciition was granted, and on the 16th duly, 1877, i^’s’was 
rejected. On the 28ih d une, 1 S7S, the Court re-hea-rd tlm suit against 
:7TiDd dismissed it. B appeale<i. making 7’ and M respondents, and 
im|)iigniiig in his memoraodura of appeal the decree of the 27tli April 
3877, as well as that of the 29th dune, 1878. The appeiiate Court’ 
assuroing that the appeal was one from the decree of the 27th April’ 
1:877. preferred beyond time.; admitted it after timo/and after hearing 
the case on its merits gave a, Cecrco against 31 and fiismissed the suit 
as regards 21 //eii that the ;-]ipellaie Court erred in assuming that 
the appeal \vasTiY)m^ tine oi tlie 2rtli April, 1S77, and that 

it was at liberty to admit it I ‘eyond time, the appeal being from the 
decree of the 2'i:Rh Jursej iS7Sj toafc decree being the one which had 
brought B hchu'c that Court as a,- d aat, and that the apreilate 
Court was not competent on an f p 3 1 fjom ike oecree of the 29th 
June, 1S7S. to reconsider the roeu tl rs ease against J/, the”ap- 
peal frcro the decree of the 27tli IS77, being barred by liinita- 

tlon, and that decree arid the decree of the 29th June, ls7S bein^- 
separate and distinct, and not appeaiupie in one meinoraniiiirai of 
appeal from the latter decree. 

Moti Bibi Bikanu 

Appeal under cl. 30 of the Leit€us"Pak:iL\ In computing 

the period of hmitation. prescribed for an appeal uouer cl. 10 cf the 
Eetteis Patent, the time lec nsite iur obtaining a copy of the iud'^’"- 
ment appealed from caiiuot be deducted, sucircopy not being requir- 
ed under tbe rules of the Court to be preseateci witli the memoran- 
dum of appeal 

Fazal Muhammad v. FIiul Kuar 

ConHnmhv^ ii v.sq B and D, fatlier and son.' were 

entitled to the moiety of certain property, B’s brother E, and K E’s 
son, being jointly en tilled to the other m'oiety . B and B were trans- 
portedfor liie. Thirty years afterwards having meantitne cied^ Q 
returned from transportati.m, and asserted his right to a moiety against 
a person deriving his title from E &ni K, who had taken possession 
of the wiu)le. Held^ looking to all the circumstances of the case that 
E and if had taken poseessioii subject to a consiruetive triBtm favour 
of B and If and that accordingly D was entitled to assert his tvrht 
and no limitation could akeet it. ® 

JJurga Prasad r. Asa Idam ... 

^ ^ — -Am VIII 0/ 1859, l$-~P(mperpeiitw;i Paymentof Court 

Jee.s hy patiiioner^ — of insUtuMan of suit Tramfer c/* si/z/.] 

■\yiiere a person, be:::g at the time a pauper, petitions, under the pro- 
visions of Act VllL of 1350* for Uare to sue as a pauper, but subse- 
quently, yiendirg an inquiry into his pauperism, obtain.s funds which 
enable him to hLip the Ccurt-fecs, and his petition is allowed upon 
such payment to be numcered and registered as a plaint, liis suit shall 
be deemed to havo been institute.! from the date he filed his pauper 
petition, and limit, uioa i’un.s against iifm only up to that time. 

S 13, Act Vlil, of 1859, enacts that, where a suit is brou^-ht for 
immoveableqrropertysituated withjn districts subject to di^erent Sud- 
der Courts, the Judge m whose CourUhe suit is brought shall apply to 
the Siidder Court to wMcIi he is subject for authority to jjroeeed,*:ind 
tbe Sudder Court to which the apphciiiiun is made, with the concur- 
ranee of the other Sudder Court within whose Jurisdiction the pro- 
perty is partly situated, may give aiitlioiity to proceed. Bin no power 
IS expressly given in the section cited, or elsewhere in the Act, to direct 
tlie iraiisfer of a suit I rought in a Court subordinate to one Sudder 

Court to a Goiirt subordinate to another Sudder Court. Qusere 

"Whether Sudder Courts acting In, coneurreiice have r»ower to make 
> , such a transfer, 

c Stuart Skinner aAVtc? Naw'ab Mirza William Oxds? 

'■8 
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LIMITATION. See Act VIII of 1859, s. 377. Act XIV. of 1859, is. 20. 

Act IX. of 1871. Act X. of 1877, s. 54. Act XV. of 1877. Landlord 
and Tenant. Trust. 

LIS PENDI^NvS. See Mortgage. 

MASTER ^ ND SERV ANT, See Contract. 

MEASURE OF DAMAGES, See Act XV. of 1859, ss. 19, 23, 34. 

MESNE PROFITS, Act X. of 1877, ss. 211, 561. 

MISCHIEF. See Act XLV. of 1860, ss. 425, 441, 

MISSING PEKSON. 5ee Muhammadan Law. 

!|VCORTGAGB.^^Co?i/H5«ifo?i.] M, B, and N held manza D in equal one« 
third shares, and M also held a share in mauza A. On the 3rd 
January, 1863, M and B mortgaged their shares in mauzii D to, L 
to secure a loan of certain moneys, On the 16th March, 1870, M, 

Bf and N mortgaged inauza £> to /? to secure a loan of Ks. 600, 
and on the same day, by a separate deed, they mortgaged mauza D, 
and M naortgagel his share in mauza A, to B to secure a loan of 
Ils. 1,600. On the 8th December, 1875, L obtained a decree for the 
sale of the shares of M and B in ma iza I) for the satisfaction of 
the mortgage-debt due to her. On the 18th April, 1876, R obtained 
a decree for the realization of the mortgage-debts due to him by the 
sale of mauza D and M’s share in mauza A. On the 23rd Octoherg 
1876, the shares of M and B in mauza D were sold in execution of 
L’s decree, and were purchased by R. A portion of the purchase 
money was applied to satisfy Us decree, and the balance of it was 
deposited in Court. Instead of applying to the Court to pay him this 
balance in execution of his decree, dated tne ISth April, 1876, R 
attached and obtained payment of such balance in execution of a 
decree for money which he held against M and B, On the 20th 
Jupe, 1877, R, in execution of his decree, dated the 18th April, 1876, 
brought to sale N's one-third share in mauza D, and became its pur- 
chaser. , On the 20th July, 1877, i?, in ej^ecution of a decree lor 
money against M, brought to sale his share in mauza A, and became 
it.« purchaser. Beld^ in a suit by Vagainst R in which he claimed that 
the sum due by him under the two roortgages, dated the 16fch Marchj 
1870, and the decree dated the 18th April, 1876, might be ascertained, 
and that, qn payment of the amount so ascertained, the sale of his 
one-third sharein mauza D might be set aside, and such share declare4 
redeemed. Held that the sale of N’s share in mauza D could not be 
set asi4e. 

Held also that, if it were shown that the sum realized by the 
sale of his one-third share in mauza D exceeded the proportionate 
share of his liability on the two mortgages, he was entitled to recover 
one moiety of such excess as a contribution from mauza A. 

As it appeared that there was such an e^^cess the Coprt gave N 
a decree for a moiety of such excess together with interest on the 
same from the date of the sale of N's share at the rate of 12 per 
cent, per meusein, and further directed that, if such moiety together 
with interest were not paid within a certain fixed period, N would 
be at liberty to recover it by the sale of the share in mauza A or so 
much thereof as might bo necessary to satisfy the debt. 

Bhagirath v. Naubat Qingh pmm ... 115 

— Contrlhutioiil In March, 1864, the owner of an estate 
mortgaged it as security for the payrneut of certain moneys. Subse- 
quently portions of such estate were purchased by the plaintiff and 
the defendants at an 'execution- sale. Subsequently again the mortga- 
gee sued the mortgagor and the plaintiff for the rnortgage-money,. 
claiming to recover it by the sale of the portion of such estate 
purchased by the plaintiff. Having obtained a decree, the mortgagee 
paused a portion of such portion to be sold in the execution of the 
decree. In order to save the reniamder of such portion from sale in 
the execution of the decree, the plaintiff satisfied the judgment-debt. 

The plaintiff then sued the defendants for contribution. Held^ that, 
^ssqmiiig ti:>fttthejr|.orfcg?t.gee,bynot including the defendants in his suit 
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'r, .' B HiP B'lorigngc-Pmi'l. I.ad pnt it out of Iiis povv'erto ptoneerl at law 
suit on Uu; Ii.msis of fin.' s*ai.rie bond against the properties ill 
tho pi,)-sossion of the «loion(i;ui1.' as purchaserSj it did not follow that 
the plairitiifs Cfuu'ta! tie right to rr-cover a fair contribution from the 
defendants on tlic grouinl of Iiis having paid the whole debt due to 
the mcirtgagee was tliereby invalidated. 

Jugat Xai'jtiri r Qutuh HusaiJi ... ,«• 807 

BIORTGAGE. — Condition- against {dienationA Htld that where a person 
stipulates generally not to alienate his property he does not thereby 
create a charge on any particular pjroperty belonging to him. 

bhupal ?5. Jag Ram ... ... ... 449 

^ — Ids pendens.] The proprietor 

of certain immoveable property mortgaged it in July, 1875, to K and 
in September, 1875, to L. In October, 1S78, he sold the property to 
K. In November, 1S78, Z- obtained a decree on liis mortgage-bond 
for the sale of the property. The suit in which L obtained this de- 
ci ee was pending when the property ivas sold to K. K sued L to have the 
property declared exempt from liability to sale in the execution of L's 
decree on the gi'ound that the mortgage to L was invalid, it having 
been made in breach of a condition contained in /t ’s mortgage-bond 
that the mortgagor would not alienate the property until the mort- 
gage-debt bad been paid. 

Eeld that the purchase by K of the equity of redemption did 
not extinguish Ms security, it being his intention to keep it alive, and 
that the purchase of the property by K while X’.s suit was pending 
did not prevent K from contesting the validity of Us mortgage, so 
for as it aSeeted him, on the ground that ic was an infringement of 
the stipulation in the contract between him and the mortgagor. 

Lachmin Narain r. Kotesliar Nath ... ,,, S26 

: poTedosv.rc.'\ Where a mortgage of an estate is a joint one 

and there is no specification in it that any individual share or portion 
of a share of such estate is charged with the repayment of any defined 
proportion of the mortgage- money, but the wdiole estate is made res- 
ponsible for the mortgage -money, it is not competent for the mortga- 
gee to treat a sum paid b 5 ’ one of the mortgagors as made on such, 
mortgagor’s own account in respect of what might be calculated a.s his 
reasonable share of the joint debt and to release bis share from further 
liability. Where therefore in the case of such a mortgage the mortga- 
gee, in taking foreclosure proceedings, exempted the person and share 
of the mortga.^ji s') p i^mg nd proceeded only against the other mort- 
gagors, and +iie L vir.g been foreclosed sued the other mort- 

gagors for the - c - cm ot their shares of sucii estate, held that, the 
forecloBure piorct diii- bt ng irregular, the .suit W’as not maintainable. 

Chandilv i ‘8in->h ? Pli tkai bingh ... ... ... 90o 

— — Picgjt ,fn \tiaat(d pat tig in Oudh and partly in the N.orth^ 

Western Pro».o<etd — BijULlnofrc-'-Kcgidaiion XVII of 1S06, s. S.] 

Where a mortgage of land --itaated partly in the District of Bhahjahan- 
pur in the North-Western ProMUces and partly in the District of 
Kheri in the Province of Ondh was made by conditional sale, and the 
mortgagee applied io the District Court of Shahjahanpur to foreclose 
the mortgage and render the conditional sale conclusive in respect of 
the whole property, and that Court granted such application, Zc/d, with 
reference to the ruling of the Privy Council in Ras Muni Dibiah v. 

Pran Xishen Pas that, where mortgaged property is situated in two 
Districts, an order of foreclcsiire relating to the whole property maybe 
obtained in the Court of either District, that the circumstance that 
Oudh was in some respects a distinct Province from the North-Western 
Provinces did not take the case out of the operation of that ruling, 
inasmuch as Regulation X’V’II of 1806 was in force in Oudh as well 
as in the North-Westeni Provinces at the time of the foreclosure 
proceedings. 

Surjan Singh v. Jagan Nath Singh ... ... *,• 313 

« XL of 1S58, s. IS — Mortgage hy certifcaiediolder without 

Saudmi "Act IX of 1572, s. 23] A mortgage by a person holding 
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a certificate of administration in respect of the estate of a minor under 
Act XL of 185S of immoveable property belonging to the minor without 
the sanction of the Civil Court previously obtained is void with reference 
to s. IS of that Act and s. 23 of the Indian Contract Act., even though 
the mortgage-money was advanced to liquidate ancostral debts and to 
save ancestral property from sale in the execution of a decree. 

Chiminan Singh v. Snbran Kuar ... ... 

IdOHTOAGE — •Purchase %y mortgagee of a share in mortgaged gyi^o^pcriii’— Be- 
demption- of raortgagc'] Where all the proprietors of an estate joined 
ill mortgaging it, and the mortgagee subsequently purchased the share 
in such estate of one of the mortgagors, "thereby breaking the joint 
character of the mortgage^ and one of the mortgagors sued to redeem 
his own share and also the share of B, another of the mortgagors j, Ac Z«i 
that he was entitled to redeem his own share, but be could not redeem 
B's share against the will of tjse mortgagee, 

Euray Mrd v. Puran Mai ... 

Sutek-naMa— — A gr cement creating a charge on Immc/vealyle pro- 
perty — Begistration — Stamp — Suit /or money charged on immoveable pro- 
perty\ Certain immoveable property having been attached in the 
execution of a decree held by S, B and L objected to the attachment. 
An arrangement was subsequently effected between the objectors 
and the parties to the decree which resulted in all parties jointly 
filing a “ mleh-nama"'’ in court, in which B and L, v;ho bad purchased 
the rights of the judgment-debtor in the attached property, agreed 
to pay the amount of the decree,- which exceeded one hundred rupees, 
within one year, and hypothecated such property as security for the 
payment of such amount. S having sued upon this document claim- 
ing to recover the amount of the decree by the sale of such property, 
held that the document required to be registered, and not being regis- 
tered the suit thereon ivas not maintainable. 

Cases decided by the High Court in ivhicli the eulch-namaf^ 
having been relied on, not as containing the hypothecation itself, but 
‘as evidence only of a separate parol agreement, or in which a decree 
having been made in accordance with the terms of the document, was- 
held not to require registration, remarked upon and distinguished by 
Spankie, J. 

Surju Prasad 27. Bhawani Sahai •«« 

. ' ' ' — Sale in execution of decree — t^endor and ptirehaser.'j The 

proprietors of a taluka and mahal called B, assessed with revenue at 
Ks. 6,800-4-7, to which certain lands wliich had been gained by allu- 
vion appertained, which lands had been formed into a separate mahal 
and assessed with revenue at Rs 88, mortgaged it in these terms : 

“ We agree mutually to mortgage the said taluka B, and accordingly ^ 
after mortgaging and hypothecating the whole of the mauzas original 
and appended, yielding a/amu of Rs. 6,800-4-7, along with all original 
and appended rights, water and forest produce, high and low lands, 
cultivated and uncultivated lands, &c., &c., and all and every portion 
of our proprietary, possessory, and demandable rights, without except- 
ing any right or interest obtained or obtainable, &c ” Subsequently, 
the mahal taluka B, “ together with original and attached mahal and 
all the zamindari rights appertaining thereto,” was sold in the execu- 
tion of a decree enforcing the mortgage. The auction-purchaser subse- 
duently contracted to sell tue ‘‘entire taluka B, jama Rs, 6,800-4-7” 
but afterwards refused to perform the contract and was sued for its 
specific i>erformance- The plaint in this suit stated that the-’ subject- 
matter of the contract was the “ entire taluka B, jama Rs. 6,800-4-7,” 
and the decree which the purchasers obtained for' the specific' perform- 
ance of the contract referred to its subject-matter in similar terms. 

'Meld, in a suit by the purchasers for the possession of the -alluvial 
. mahal, that the terms of the mortgage were sufficiently compreheijsive 
to include /that mahal* and it was not intended by the entry of the 
gama of mahal B, excMsive of the jama of the alluvial mahal, to ex- 
clude the latter from^ the mortgage, the entry of the jama being 
merely descriptive. Also that the allnvid mahal passed to the auction- 
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Ih ' ion-:-: If', "iidr-r tlie words rAtachod tiiahal.'' Also 

il»‘ t,> [tarnitiils pn.'St'I the alhivial malia], the words 
• t=ilak;i .L''’ l»eing sashci'_*iit to include it, the entry of the 
li.al B in the .sale-cuntruct, plaint, and decree being merely 


time (»r fettJernent. 
J10 iJiurt;:;im-o,> ave 
o; the aniount of Gc 
I’lnm ]‘2ru tn 1-iSl 
i/f fd tliiit, inju-mm 
or vra.s nece.'. -ary i 
1 .'?;eh 'lecd did not c« 


dtTGAOM, — ( rftjanf'.'] By the terms of a deed of tisu« 
lVr.ere.;\!'y in< edgam* the niort^^^a^or accepted the liability on account 
of any addition tie.t inicrhi bo made f.o ths demand of the Govern- 
ment al die time of .'ettlornent. During the currency of the mort- 
ga.o'c tlio ijiurt::;igee,> averring that they had to pay a certain 

rum in f ucv-s of the euiount of Govornmeot revenue entered in the deed 
of mortcagti I’lom 1:271) tol'i.''! fiidli, sued the mortgagor to recover 
^ueh e.'o'‘ess. i/f/t'l tliiit, irae-mueli as no settlement of accounts was 
e uii-em.ptitiol or was necessary under the provisions of the deed of 
Uiuirgitic, airl smvh -lecd did not coiil run a provision reserving the adjust* 
liicut of any sum- jkuM ly the mortgagees in excess, of the amount of 
the G'overmimnt demand at the time of the execution of such deed to 
ihe lime wlien the moitgage tenure should be brought to an end, the 
.suit was not ]»rem;itnre and could he eirertahied. 

Kikka Mrd r. Snlaim.m Shik(!ii Gardner 

Csi!ft'itr!ua7'if iiiorig:i<je — HtfpGthecatlm> — Suit, for movcij 

charged on immcrt'ibic proy^erP/j di and S executed an instrument 
in fiiVourof K and <r in the foilowing terms: We, if and S, declare 
that vee have mortgaged a house situated in Ghaziahad, owned and 
possessed by us, for Its, 300, to K and G, fo»' two years: that we have 
received the mortgage-money, and nothing is due to us: that we 
have put the nicu'tgagees in possession of the jnortgaged property , 
that eight annas lias been fixed as the monthly interest, in addition 
It) the rent of the house, which we shall pay from our own pocket : 
that we promise to pay the aforesaid sum to the mortgagees wdthin 
two years, and redeem the mortgaged property: that if \yq fail to 
pay the mortgage-money within two years, the mortgagees shall he 
at liberty to recover the mortgage money in any manner the.v please,” 
Jleid per Stejart, 0. J., Oldfield, J., and Straight, J., (Span- 
KiE, J. dissenting in asJiit upon this instrument to recover the ptiii- 
cipa! sum advanced by the sale of the house, that the instrument 
created a mortgage of the house as security for the payment of such 
prii3ci|)ai sum. ljuiii r. Bahadur distinguished. 

Phul Kuar v. Murli iJhar ... ... ... 

Us^tfnwin maj mortgage followed hpmle — Revival of raortgage hij 

canedment of s.nh — Redemption of mortgage'-- Attachment in the exccutmi 
of decree— ‘Cit'm in attached property — Effect of areier under Act Vtll 
of l-JoSi, A'. 245}] Z mortgaged in 1859 certain immoveable property, 
licing j(dnt MiiCGstra! property, for a term of five year.?, giving 
the mortgagee possession of the mortgaged property. In 1861 Z 
sold this property to the mortgagee, why*reupon the sons of Z sued 
their father and the iiitirtgagee, purchaser, to have the sale set 
aside as invalid under Hintiu law, and in August, 1864, obtained a 
decree in tiie Sadder Court setting aside the sale. The mortgagee, 
purcdiaser, remained, however, in possession of the property as'mort- 
gagee. In May, 18*37, Z having sued the mortgageefor possession of 
the property on the ground that the sale had been set aside as invalid, 
the High Court held that Z could not be allowed to retain the purchase- 
money and to eject the mortgagee, purchaser, but must be hedd estop- 
ped from pleading jhat the sale was invalid. In Noveniber, 1867, one 
A' hriving eaiped the property to be attached and advertised for sale 
in the execution of a decree which he held against Z and his sons, the 
mortgagee objected to the sale of the property on the ground that Z 
and his sons had no saleable interest in the property. This objection 
was disallowed by llie Court exeentiog tlie decree, and the rights and 
interest s of Z and liis sons were sold in the execution of the decree, A 
purchasing them. In IS7S A sued, as the purchaser of the equity 
of rcdempiioib for the redemption of the mortgage of 1859, Udd thaS 
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K was entitled to redeem tlie property. Held also that the mortgagee 
not having contested in a suit the order dismissing his objection to 
the sale of the property in execution of Hs decree, he could not deny 
that /fhad purchased the rights and interests remaining in the pro- 
r.erty to Z and his sons, also that the niortgagee had no lien 

on the property in respect of his purchase-money. Held also that, it 
being stipulated in the deed, of mortgage that the mortgagee should 
pay the mortgagor a certain sum mmnally as “ wn/iA’anot’', and the 
mort'^ao’ee not having paid such allowance since the date of the sale, 
the plaintiff was entitled to a deduction from the mortgage-money of 
the sum to which such allowance amounted. 

Sasant Rai Vi Kanauji Lai ... ... ... 

M.O'RTGAGB,’— First and second mortgages— Assignment ly mortgagee— 
Bights of assignees.] In March,- 1865, the proprietors of a certain 
share in a certain village mortgaged the share to E, giving him pos- 
session of the share,- and stipulating that the mortgagee should take 
the profits of .the share in lieu of interest, and that the mortgage 
should he redeemed on payment of the principal sum without interest.' 
In April, 1865, E mortgaged his rights and interests under the mort- 
o-age of March, 1865, to S, retaining possession of the share. In Feb- 
ruary 1869 the proprietors of the share again mortgaged it to E for 
a further loan. Under this mortgage E was entitled to take the pro- 
fits of the share in Hen of interest, and the mortgage was redeemable 
on payment both of the principal sum due thereunder and of that due 
Tinder the mortgage of March, 1865, without interest, or the mort- 
ga«-ors were entitled to redeem a certain portion of the share on pay- 
ment of a proportionate amount of such soms, without interest, on a 
particular day in any year In August, 1872, S obtained a decree on 
the mortgage of April, 1865, directing the sale of Hs rights and in- 
terests under the mortgage of March, 1865, in satisfaction of such 
decree. In May, 1874, assigned by sale to iVhis rights and inter- 
ests under the mortgage of February, 1869, retaining possession of 
the share. In April, 1877. E’s rights and interests under the mort- 
gage of March, 1865, were sold in execution of the decree of August, 
1872 and were purchased by S, who obtained possession of the share. 
Held in a suit by N against .S to f>btain possession of the share in 
virtue of the assignment of May, 1874, that, under the circumstances 
of the case, S was entitled as against H to the possession of the share 
as first mortgagee. 

Sahai Pandey w. Sham Narain 

Usury laws— Obligation on mortgagee to file accounts] In a 

mortgage dated in 1852 of maltlcana fixed for the period of settlement, it 
was that the mortgagee should collect the village jama, pay the 

Government demand, and take the nialiJcana, of which part was to be 
received by him as interest on the money lent at one per cent, per 
mensem, and the balance, viz., Rs. 565 per annum, was to be retained by 
him as the costs of collection. No accounts were to be rendered of the 
maliJean a collected daring the time of the mortgagee’s possession. 

If this agreement had been a contrivance for securing 'to the mort- 
gagee a higher fate of interest than that to wdiich he was then by law' 
entitled it would have been void under the usury laws (in force 'under' 
Regulation XXXIV of 1803 until the passing of Act XXVIll of 1855), 
and would not have prevented the accounts from being taken. 

But as the Courts found that the Ks. 565 per annum constituted a 
fair percentage, which it had been bond fide agreed should be allowed to 
the mortgagee for the costs of collection, it was held that the agreement 
had been rightly treated as a sufficient answer to a suit based on the 
assumption that the whole of the mortgage -money, principal and inter- 
est, woxdd be satisfied if the accounts (contrary to the agreement) were 
taken on the basis of charging the mortgagee with the Rs. 565, or so much 
thereof as he should fail to prove had been actually expended in the col- 
lection. 

If the amount received by the mortgagee had been fluctuating, pro- 
duction of the accounts might have been necessai-y for a decision on the 
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v.iliflit y of tlie agreement set up. But it could not be said that Toy no 
;;g]-LeiJi^ei]t could a mortgagee relieve himself from the obligation of filing 
aeeoiuits under the 0th and 10 th sections of Begulation XXXIV of 1803; 
andi ill iliis case he had done so: the only sum that he was to receive 
beyond the interest allowed Ijy lau* toeing an unvarying balance found to 
be'a fair allowance for the costs of collection. 

Badri Prasad v. Murli Dliar ... ... ... .. 593 

mortgage.— A ct XX of 1806, s. 17. Act X of 1S77, s, 57S. Act XV 
of 1877, s. '4. Hindu law. Jurisdiction. Registration. Bes judicata. 

MU I! AM.M ADAN LxiW — Where a Muhammadan (Sliia on his 

marriage^ being in poor circumstances, fixed a deferred” dower of 
Es. 51,000 upon his wife, and died without leaving sufficient assets to 
pay such dow’er, and his w’ife sued to recover the amount of such 
dower from his estate, //e/d by Stdaiit, C. J., (Peaeson, J. dissenting) 
that, it. being nowhere laid down absolutel}^ and expressly by any 
autlioriiy on the IMuhammadan law that, iKUvever large the dower 
fixed may be, the wife is entitied to recover the whole of it from her 
husltmid’s estate, without reference to his cireurastances at the time 
of marriage or the value of bis estate at his death, the plaintiff was 
oiriy eiiliiied, under the circiirnstaiices, to a reasonable amount of 
dower. 

Ildd by the Full Bench, on appeal from the decision of Stuaet, 

C. J., that a Muliammadaii widow’ was entitled to the whole of the 
dower which her deceased husband had on marriage agreed to give her, 
whatever it might amount to, and whether or not her husband was 
eoinparatively poor wdien he married, or had not left assets sufficient 
to pay the dower-debt. 

Sugra Bibi v, Masuma Bibi ^ ^ ... 

Dower --iiesiltution of conjugal rights.'] A Mu- 
hammadan cannot, according to Muhammadan law, maintain a suit 
against his wife for restitution of conjugal rights, even after such 
consummation with consent as is proved bj’* cohabitation for five 
years, where the wife’s dower is ‘‘ prompt” and has not been paid. 

Abdool Skuhkoar v. Raheewi^oon-nma followed. 

Wiiayat Husain i\ Allah Rakhi ... ... 831 

Gift^Dower.']^ Held that the provisions of the 

Muhammadan law’ applicable to gifts made by persons labouring 
under a fatal disease do not apply to a so-called gift made in lieu of a 
dower-debt, -which is really of the nature of a sale. 

Ghulam Mustafa r, Hurmat ... ... ... $54 

A defined share ill a landed estate is a 

separate property, to the gift of which the objection which attaches 
under Muhamniadun Law to the gift of joint and undivided property is 
inapplicable. 

Jivran Baklish Imtiaz Begam ... ... 93 

— - Husband and wife-^ Divorce, — Repudiation by 

anibig'iiiiUs expression. — Custody of minor children'} Where a Muham- 
madan said to his wife, when she insisted against his -wish on leaving 
liis house and going to that of her father, that if she went she w’as his 
paternal uncle’s daughter, meaning thereby that he would not regard 
her in any other relationship and wcmld not receive her back as his 
wife, held that the expression used by the husband to the wife, being 
■used with intention, constituted, under Aluliammadan laiv, a divorce 
wiiieli became absolute if not revoked -within the time allowed fay 
that law- 

Held also, the divorce having become absolute, the parties being 
Sumis^ that the husband was not entitled to the custody of Ms infant 
daughter until she had attained the age of puberty. 

" Hamid Ali r. Imtiazan ... ... ... ... ^1 

— Missing person — Act I of 1S72, s. lOS — Act 

Tf of 1871, 8. 24] Ff one of the heirs to the property of his 
jiarents (the family being Muhammadans) was “missing” when 
they died, and subsequently -when the other heirs to such property 
3 UUU Ills daughter M for liie possession of a x)ortion of such property. 
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M set up as a defence to the suit that her father was alive, and that 
during his lifetime the plaintiffs could not claim his share in such 
portion. Held by Stuart, C. J.., and Spankie, J., that the suit, being 
one to enforce a right of inheritance, must be governed by the 
Muhammadan law relating to a ‘‘missing’^ person. Parmesimr Rai 
v. Bis-hfishar Sifigh distinguished. 

lltldhy Stuart, C. J., that, according to Muhammadan law 
ninety years not having elapsed from F^s birth, his share could not 
be claimed by the plaintitirs, but must remain in abeyance until the 
expiry of that period or his death was proved. 

JlelcL hy 1 KARSON, J., and Spankie, J., that jP, being a *^missino’” 
person when his parents died, his daughter, according to that law 
was not entitled to hold his share either as heir or trustee. ^ 

Hasan Aii v Mahrban 

MUHAMMADAN LAW.— Prc-e/npt/ow..]— Where a dwelling-house was 
sold as a house to be inhabited as it stood with the same right of occu- 
pation as the vendor had enjoyed, but without the ownership of the 
sice, held that a right of pre-emption under Muhammadan law attached 
to such house. 

Zahur a. Nur Ali ... 

multifarious suit. Sec Act VJI. of 1870. 

MUNICIPAL COMMITTEE, Pec Act XV. of 1873. 

MUUDKR. See Act XLV. of 1860, s. 302 

NATIVE INDIAN BRITISH SUBJECT. See Act XI of 187-'> 

NATIVE STATE. Pee Act XI. of 1872.- 


PARTlCULAHS. Pee Act XV. of 1859, ss. 19. 23, 34. ‘ • 

PARTIES TO A SUIT— /WR/icti/ Agent-^ Superintendent of Rail A suit 
for property belonging to the Raja of Kota was brought in the name 
of the “Political Agent and Superintendent of the Kota State, on Hie 
part of the Government of India.’' , //eW that, if the Raja was the 
proprietor of the property, he should have been the plaintiff or if 
his right and interest therein had passed to Government, the’ Gov 
ernment should have been the plaintiff, but the Political Agent and 
Superintendent of the Kota State was not entitled to sue "for the 
property. 

Girdhari Das u. Powlett ... 

— Pee Act X. of 1877 

PAKTITION. See Act XIX. of 1873, ss. 113, 114. 
patent. Pee Act XV of 1859. 

PAUl^ER SUIT. See Act Viil. of 1859, s. 809. 

! PENALTY. See Bond. 

PLAINT. See Act XI- of 1865- Act VII. of 1870. Act X of 1877 
PLEADER. See Act XX. of 1865. 

POLITICAL AGENT. Pee Parties to a suit. 

PRECATORY TRUST. See Will. 

PRE-EMPTION— The greater portion of the lands of % 
certain village were divided into “ thokes,” each thoke comprisim/a 
certain amount of land, and the rest of the lands wereheld in common 
according to the interests of the co-sharers in the village. 1'he wa jib- 
zd;arz contained the f- Rowing provision regarding the right of pre- 
emption: ‘-Each sharer is by all means at liberty to twinsfer his 
right and share, hut first of all the transfer should be effected by him 
in favour of his own brothers and nephews who may he sharers and 
in case of their refusal, ia favour of the other owners of the th-ke ’’ 
J?eW, ma suit bya sharer in one thoke to enforce a right of pre- 
emption, under the wajib-ularz, in respect of a share in another thoke 
that the fact that the plaintiff in common with all the sharers of the 
diff erent thokes was a sharer in the common lands did not make her I 
sharer in the vendor s thoke, and she had therefore no right of pre- 
emption under the wajib-uharz. & vx pie 

Maya Ram n. Lachho 
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PEE-EMPTION. See Act XIX. of 1873. Act X, of 1877. Act XV, of 
1877. Miihamraadan Law. 

PREEOGATIVE of the CROWN. See Act VITI. of 1859, s. 309. 

PREVIOUS ACQUITTAL. See Act XXVL of 1S70, ss. 3, 45, 54. 

PRISON. See Act XXVI. of 1870. 

PKOFITS. See Act XVIIL of 1873. 

PiiOSECUTION FOR OFFENCE AGAINST PUBLIC JUSTICE. See 
Act X. of 1872, ss. 468, 469, 470. 

PUBLIC OR actual USER. See Act XV. of 1859. 

EEGORD-OF-RIGHTS. See Act XIX of 1873, ss. 61, 65, 257. 

REGISTRATION — Certificate of Sale — IfortgageJ Where tlie Subordi- 
nate Judge of Delira Dun made and signed the following endorsement 
on a deed of mortgage of immoveahle property : — This deed was pur - 
chased on the 1st December, 1875, at a public sale in the Court of Dehra 
Dun, by N and X, plaintiffs, for Rs. 2,400, under special orders passed 
by the Court on the 23rd November, 1875, in the case of iV and A, 
plaintiffs, against R, for self, and as guardian of the heir in possession of the 
estate left by — held per SpanIvIE, J., that this instrument operated 

as a sale-certificate, and consequently, as it related to immoveable proper- 
ty of the value of Rs. 100 and upwards, it required to be registered. 

Held per Oldfiele, J. — That as the instrument operated to assign 
the deed of mortgage to the auction-purchasers, it for the same reason 
required to be registered. 

Kanahia Lai p Kali Din ... ... ... 392 

. See Act XX of 1866. Act VIII of 187L Act III of 

1877. Act X of 1877, s. 578. 

REGULATION XIX of 1793, s. 10. See Jurisdiction. 

— XLI of 1795, s. 10. See Jurisdiction. 

REGULATION XVII of 1806 'Parol conditional morigage\ K made over 

to Gy from whom he had borrowed certain moneys, certain land on the 
oral condition that, if such moneys were not repaid within two or 
three months, such land should become G’s absolutely. Held that as 
three was no deed of conditional mortgage the provisions of Regulation 

XVII of 1806 were not applicable to Gy and he became the owner of such 
land after the expiry of three months from the date on which it was 
made over to him, in consequence of the amount of the loan not having 
been repaid to him. 

Gobar Dhan Das v. Gokal Das ... 633 

" — s. 8- See Mortgage. 

VI of 1819. See Act IX of 1872, s. 23. 

RENT-FREE GRANT.^ See Jurisdiction. 

RES JUDICATA. — Sup. for rent of the nature cognizable in a Small Cause 
Court’— Ret^mination of titlef\ The incidental determination of an is- 
sue of title in a suit for rent of the nature cognizable in a Court of 
Small Causes does not finally estop the parties to such suit from raising 
the same issue in a suit brought to try the title. 

Inayat Khan v. Rahmat Bibi. ... ... 97 

“ . JJeiermhiation of title —Act XIX of 1863, ss ^ 8, 9^,] 

Where 1/ the recorded proprietor of an estate applied to have his share 
of such estate separated, and au objection was made to such separation 
by H, another recorded proprietor of the estate, which raised the question 
of JTs proprietary right to a portion of his share, and the Collector pro- 
ceeded under s. 8, Act XIX of 1863, to inquire into the merits of such 
objection, and decided that M's interest in such portion of his share was 
that of a mortgagee and not a proprietor, and M did not appeal against 
such decision and it became final, held, in a suit in the Civil Court oy M 
against H in which he claimed a declaration of his proprietary right to 
such portion, that a fresh adjudication of Ms right was barred. 

Har Sahai Mai v. Maharaj Singh ... ... ... 294 

Act XVIII of 1873,5. Determination under cL (h) 

of title.] 8 applied to the Revenue Court, under cL (a) of s. 95 of Act 

XVIII of 1873, for rhe recovery of the occupancy of certain land, alleg- 
ing that the occnpancy of such land had devolved upon her by inheri- 
tance, and that the landholder had wrongfully dispossessed her. The 

9 
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laudliolder set up as a defence to this application that S was not entitled 
to the occupancy of the land by inheritance, but that she was a tres- 
passer, The Bevenue Court determined that S was entitled to the 
occupany of the land by inheritance, and granted her application. The 
landholder then sued in the Civil Court for the possession of the land. 

Held, per Peaeson, J. and TurneE, J., that the question of title 
to the occupancy of the land -was, with reference to the decision of the 
Bevenue Court, res judicata and could not -again be raised in the Civil 
Court. 

Per Spankie, J.. and Oldfield, J., co7i#r«. 

Shimbhu Narain Singh u. Bachcha ... ... 200 

■EES JUDICATA-— and Tenant — Determination of title tinder 
a lease hy a Revenue Court on an application under s. 39 of Act XVIII 
0 / 1873] The plaintiffs in this suit, land-holders, had caused a notice 
of ejectment to be served on the defendants, their tenants under a 
lease, on the goimd that the tenancy had expired. The defendants 
applied.to the Bevenue Court, under s. 89 of Act XVIII of 1873, con- 
testing their liability to be ejected on the ground that the lease was a 
perpetual lease. The Revenue Court held, with reference to the word 
“ istimrarV* cantained in the lease, that the lease was perpetual, and the 
defendants were not liable to be ejected. The plaintiffs thereupon sued ‘ 
in the Civil Court for the cancelment of the, word ^Hsfimrari’’ in the 
Ibase, on the ground that it had been inserted fraudulently. Held, on 
appeal from the decree of the lower appellate Court dismissing the suit as 
barred by the decision of the Bevenue Court, that it was not so^harred, 
the matter in dispute being peculiarly within the jurisdiction of the Civil 
Court, and not one which a Bevenue Court was competent finally to 
determine on an application under s. 39 of Act XVIIl of 1873. 

Husain Shah Gopal Bai ... ... ... ... 42S 

Determination of title or of proprietary nght — Act XIX 

q/* 1873, ss, 113, 114.] In the case of an objection to a partition 

raising a question of title, it is only when the Collector or Assistant i 

Collector records a proceeding declaring the rights of the parties, ^ 

after an .adjudication of the objection on its merits, that his order 

becomes an order under s. 113 of Act XIX of 1873, within the 

meaning of s. 114 of that Act. 

Where, therefore, an Assistant Collector made an order disallow- 
ing an objection to a partition raising a question of title, on the 
ground that such question had been determined against the objector 
in a suit for profits between the parties, held that such order was not 
a decision of a Court of Civil Judicature, within the meaning of 
8. 114 of Act XIX, of 1873, but that it could he contested by a suit 
in 4he Civil Court. Rameshur Rai v. Subhoo Rai ; Buhhta v. Ganga 
and Harsahai Mai v. Maharaj Singh distinguished. 

^ Ashgar Ali Shah V. Jhanda Mai ... ... S30 

—Act X of 1877, a. 13.] If sued E in the Court of the 

Munsif for a bond, alleging that he had satisfied the bond-debt, and 
for a certain sum which he alleged had been paid by him to .K 
in excess of the bond debt. On the 24th Hovemher, 1875, the 
Munsif, having taken an account and found that Rs. 188-7-4 of 
the bond-debt were still due, made a decree dismissing the suit. 
jK appealed to the Subordinate Judge, who on the 16th September, 

1876, finding that Bs. 520-2-2 of the bond-debt were still due, afi^rmed 
the Munsii’s decree. Jf appealed to the High Court on the ground 
that an appeal by E did not lie to the Subordinate Judge, as E was 
not aggrieved by the MunsiUs decree. The Division Bench before 
which the appeal came, on the 10th, August, 1877, holding that R was 
not competent to appeal to the Subordinate Judge, set aside the pro- 
ceedings of the Subordinate Judge. In deciding the case the Bivisioa 
Bench made certain observations to the effect that the account be- 
tween the parties was not finally settled, but might be taken again in 
& fresh suit. In November, 1877, M instituted a fresh suit against 
JK to recover the bond on payment of lis. 188-7-4, the sum found by 
the Munsif in the f ormer suit to be due by him to R. Beld^ on the i ^ 
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i^tiesiion wlietlier tbe Sowing of the Munsif in the former miifc was 
final and conclusive between the parties or the accotint might be again 
taken, that that finding, being a finding on a matter directly and sub- 
stantially in issue in the former suit which was heard and finally 
decided hy the Munsif, was final and conclusive between the parties 
and the account could not be again taken. 

Beld also that the observations of the Division Bench in the 
former suit were mere ‘■^ohiler dieta*^ which did not bind the Courts 
disposing of the fresh suit. 

Mohan Lai v. Ram Dial. ... ... ... ... oiZ 

EES JUDICATA — Mortgage — First and second mortgagees'] In 18?0, M grant- 
ed a certain person a lease of a certain zamindari share, for a term of 
years, at an annual rent, Z, as the lessee’s surety, hypothecating a 
mauza called A as security for the payment of such rent. In 1871 
L gave B a bond for the payment of certain moneys, hypothecating 
mauza A as security for their payment. In 1872, and again in 1873 
M obtained a decree in the Revenue Court auaiust his lessee and L 
his surety for arrears of rent. In execution of the decree of 1873 
M caused Us rights and interests in manza A to be put up for sale, 
and purchased them himself. In 1874 R sued Z and M to enforce 
his lien on manza A, Jf defended this suit on the ground that he 
was the holder of a prior lien on the property. The Court gave B 
a decree in 1875, holding that he was entitled to an order for the sale 
of the property, but that it would be competent to M to sue to enforce 
his lien, and that, when he did so, the purchaser under B's decree 
•would have the option of discharging the first incumbrance. The 
property was accordingly put up for sale in execution of Z’s decree, 
and vras purchased by B himself. In 1876 M sued L and B to 
enforce his lien on the property, claiming to recover hy the sale 
thereof the amount of the arrears of rent awarded hy the decrees of 
1872 and 1878, together with the costs awarded him in the Revenue 
Court, and interest. EeXd^ affirming the Judgment of Stuart, C. J., 
that the decree of 1875 did not preclude M from claiming to enforce 
his lien on mauza nor was his claim affected by the circumstance 
that he had brought to sale in execution of the decree of the Hevenue 
Court the rights and interests of L in that mauza. All that was then 
sold was the equity of redemption, which was sold to satisfy the 
money-decree held by M. No doubt the proceeds of the sale would 
after satisfaction of the costs of the decree go pro tanto to the satis- 
faction of the sums secured by the first incumbrance, but M by 
selling in execution the mortgagor’s equity of redemption did not 
forego his incumbrance. 

Beld also that Jf cculd not enforce his lien for the recovery of 
the costs incurred by him in the Revenue Courts, as the surety-bond 
did not provide for the payment such costs j that he could enforce 
bis lien for the recovery of interest, as tnat bond did provide for the 
payment of interest; and that the moneys realized by the sale of the 
equity of redemption of the property in the execution of the Revenue 
Court’s decree of 18;2 must be applied, in tbe first place, in satisfac- 
tion of the costs of the suit in which that decree was made, and then 
in satisfaction of the arrear sued for in that suit, or the balance of 
that arrear, and of the arrear sued, for in the second suit, with in- 
terest at the rate agreed upon in the surety-bond from the date of 
the accrual of those arrears until realization. 

Babu Lai v. Ishri Parsad Narain Singh ... 582 

SESTITUTION OF CONJUGAL RIGHTS, See Muhammadan Law. 

BEV'ENUB COURT- See Act X. of 1877, s. 32. Jurisdiction. 

EEVBRSIONEK. See Hindu Law. 

REVIEW OF JUDGiMENT. See Act VIIL of 1859, s. 377. Act X. of 
1877,8.311,312. 

RIGHT OF OCCU PANCY. See Act XVIII. of 1 873. 

EIOTINO. See Act XLV. of 1860, ss. 71, 146, 147, 319, 323. 

SALS IN EXECUTION OF DECREE— Warranty - Emptor.] In 

a sale in the executioa of a decree of the rights and interests of a 
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judgment-debtor in an estate of wMcli he is the recorded proprietor in 
the revenue registers, it is usual to describe such rights and interests 
m the sale-proceedings as recorded in such registers, but such descrin- 
tion does not amount on the part of the decree-holder or the officer 
conducting the sale to a warranty that such rights and interests aro 
correctly described, 

^ Where, therefore, according to the usual practice, the rights and 
mterests of a judgment-debtor in a share of a village of which he was 
the recorded proprietor in the revenue registers, were proclaimed for 
sale m the execution of a decree and sold, described as recorded, and 
the sons of the judgment- debtor subsequently sued the auction- 
purchaser to recover their interests in such share and obtained a decree 
±or such interests, and the auction purchaser thereupon sued the decree- 
holder for a refund of the purchase-money proportionate to such inter- 
ests pd for the costs of defending such suit, AeirUhere being no fraud 
or misrepresentation on the part of the decree-holder, or any thing of 
an exceptional nature showing an express or implied warranty on his 
suit was not maintainable. Nedkunth Sahee\. A smuti 
Mathoo distinguished. 

Earn Narain Singh v. Mahtab Bibi 
IN EXECUTION OE DECREE.. See Act VIII of '1859. Art 

Sgage. ■ ^ 

SALE-PROCEEDS. See. Act VIII of 1859, s. 309 

PROSECUTION. See Act X of 1872 

th^Wecogni-gahle 

iiFFETci-i^r^Tori8ats^^^2^" 

SUIT. See Act X of 1877, s. 244, 

SET-OFF. See Act X of 1877, s. 111. 

SfECIAL leave to appeal. See Act XX of 7 

See Act'xv of 1877, seh, 

spleen DISEASE.’ See Act XLV of I860. 

STCiLEN PROPERTY. See Act X of 1872. ss. 4, 297, 415, 416, 417, 418, 

STAT. 11 AND 12 VICT, C. 21, ss. 21 24 26 3 ‘>_« 

days before a person was adjudtSdTn 
insolvent and his property bad by order vested in the Official Assigne. 

under the provisions of Stat. 11 and 12, Viet. c. 21, s^hperaon^had’ 
nobsnontaneously, but in consequence of being pressed as^signeMoi 
particular creditor certain property, AeW bv SieAET O T fh.e u 

sSr"7“ Tv.‘ “ volunL/ >’ mrtrtng Of -Irl" ofThat 

fs iafnsTtteTfflS"Sgnee!^^ 

J- tlist such assignment was not a voluntarv 
a^tbe spontaneously without pressure but 

b e 0“ “ P®«tion by the indent for 

his discMrge that section was not relevant to the iiase 

Calontte °®®“^ Assignee to the High Court, 

V. The Board oj Reveme followed. m Nankn 

Hari Singh r Baldeo Sinffh 

— ^ee Act XXIII of 18&L ^ 
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TENANT AT A FIXED RATE. Sen Act XVIIl. of 1873, s. 9, 

TITLE ACQUIRED UNDER Act IX. of 1871. See Act XV. of 1877j s. 2, 


scb. iL, No. 64. 
-DETERMINATION OF. 


See Bes Judicata. Act XVIIL of 1873, 


s. 95 

TREES. Sec Landlord and tenant. 

TRIAL BY THE COURT OF SESSION. See Act I. of 1872, ss. 30, S3. 

TKIiiL OF MORE THAN ONE OFFENCE Joinder of charges— Limit 

of conviction— Act X of 1872, ee. 314, 452, 451, 455.] Ildd that, where 
in the course of one and the same transaction an accused person 
appears to have committed several acts, directed to one end and object, 
which together amount to a more serious offence than each of them 
taken individually by itself would constitute, although for purposes 
of trial it may be convenient to vary the form of ^ charge and to 
designate not only the principal but the subsidiary crimes alleged to 
have been committed, yet in the interests of simplicity and conve- 
nience it is best to concentrate the conviction and sentence on the 
gravest offence proved. 

Where, therefore, a person who broke into a house by night and 
committed theft therein was charged and tried for offences under ss. 380 
and 457 of the Penal Code, and -was convicted of both^ those offences, 
and punished for each with rigorous imprisonment for eighteen months, 
the Court convicted him of the offence under s. 457 and sentenced him 
to rigorous imprisonment for three years, and acquitted him of the 
offence under s. 380. 

Empress of India a. A jodhia 

TRUST — Wajib-ul-'arz'^ Absconding co^sharersi^ Where a clause of the 
wajih-uLarz of a village stated in general terms that absconders 
from such village should receive back their property on their return, 
and certain persons vrho absconded from such village before such 
wajib-ul-arz was f raped sued to enforce such clause against the pur- 
chaser of their property from the co-sharer who had taken possession 
of it on their absconding, and %vho was no party to such wojih-uU 
£zrs, alleging that their property bad vested in such co-sharer in trust 
for them, held that before such co-sharer could be taken to have 
held their property as a trustee there must be evidence that he 
accepted, such trust, and this fact could not be taken as proved by the 
wajih’Ul-arz. 

Meld also that, assuming the trust to be established, as the pur- 
chaser had purchased in good faith for value and without notice of 
the trust, and was not the representative of such co-sharer within the 
meaning of s. 10 of Act IX of 1871, and had been more than twelve 
years in possession, the suit was barred by limitation. 

Piarey Lai v. Saliga ... ... ... ^ ... 

Wajib‘Ul^arz — Absent share-holders'] Meld that a village 

administration-paper which provides for the surrender to absent share- 
holders on their return to the village of the lands formerly held by 
them does not necessarily constitute a valid trust in their favour, 
although it may be evidence of such a trust. 

Where a village admmistratioB*paper provided for the surrender 
to certain absent share-holders on their return to the village of the 
lands formerly held by them, but did not contain any declaration of a 
trust as existing between such absent share-holders and the occupiers 
of their lands at the time such adrainistratioD-paper was framed, held 
that the administration-paper could not be regarded as evidence of a 
pre-existing trust between such persons, nor as an admission of such 
a trust by such occupiers. 

HarbhaJ ik Gumani ... 

- -A ssignment by Trustees ^Limitatwn] In 1840. the purchasers and 

recorded proprietors of a four biswas share of a certain village caused 
a statement to be recorded in the village record-of -rights to the effect 
that B claimed to be the proprietor of a moiety of such share, and 
that they 'were willing to admit his right whenever he paid them a 
moiety of the sum which they had paid in respect of the arrears of re 

10 
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493 
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venue due on such share. In 1848 31 purchased such share and became 
its recorded proprietor. In 1877 K, the son of B, sued the represen- 
tative.of 1/, for possession of a moiety of such share, alleging, with 
reference to the statement recorded in the record-of- rights, that such 
moiety had vested in M’s assignors in trust to surrender it to B or his 
heirs on payment of a moiety of the sum they had paid on account of 
revenue, and paying into court a moiety of such sum. Beld that that 
statement could not be regarded as evidence of the alleged trust, and 
that, assuming that the alleged trust existed, the suit was barred by 
limitation, 31 having purchased without notice of the trust and for 
valuable consideration. 

Kamal Singh v. 8atnl Eatima ... ••• ... 

USUFRXJCTUAEY MORTGAGE. See Mortgage. 

VALUATION OF SUIT, Jurisdiction. 

TENDOR AND FURCHASER — Fh'st and second pur cJtasers.l The proprie- 
tor of certain immoveable property conveyed it first to one person 
and then to another. The first purchaser sued the vendor and the 
second purchaser for the possession of the property, alleging that he 
had been put in possession of it but had been ousted by the second pur- 
chaser, Held that the first sale was not void by reason of the non-pay- 
ment of the purchase-money, and that the second sale being invalid 
as having been made by a person who had no rights and interests re- 
maining in the property, the second purchaser was not a representa- 
tive of the vendor and entitled to receive the purchase-money found 
to be still due to him from the first purchaser, and to retain possession 
of the property until the receipt of that purchase-money. 

Earn Lakhan Bai .BandanRai ... ... ... 712 

^ Mortgage. Act XV of 1877. 

VOLUNTARILY OAUSING HURT. See Act XLV. of 1860, ss. 299, 

304, 321, 323 ; and ss. 304, 304A. 322, 325. 

VOLUNTARY CONVEYANCE BY INSOLVENT. See Stat. 11 and 12 
Viet., G. 21, ss. 21, 24, 26, 32. 

WAIVEIL See Act IX of 1871, sch. ii, No. 75. 

WAJIB-UL-ARZ. See Act IX. of 1871, s. 10. Act XIX of 1873, ss. 

61, 65, 91, 257. Pre-emption. Trust. 

WARRANT CASE. See Act XLV of 1860, s. 161. 

W AREANTY. -See Act X. of 1877, ss. 312, 315. Sale in exeention. 

WILL — Construction Precatory Trust] W. B., by his will, left to his 

wife, M A. E., the whole of his property in the confidence that she 
would act justly to their children in dividing the same when no longer 
required by her. M. A. by her will, left to their children certain 
portions of such property, leaving to their child A. C. A., amongst 
other things, certain banking shares. These shares were attached in 
the execution or a decree against the executors to her estate as belong- 
ing to such estate. JTeZd that she took under her husband’s will a 
life interest only in his property with a powder of appointment in fa- 
vour of the children, and ♦hat the shares belonged lo A, G. A., and 
could not be sold in execution of the decree as part of the estate of 
if. A. i?. 

Raynor v. The Mussoorie Bank ... ... 55; 

WEONGFUL CISPOSSESSION OF LAND. See Act SVIUel 1873 . S. fc, 
cl. (m) and (k). 
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accomplice. See Act X of 187*2, ss. 344, 345, 347. 

^QXS 1859 VIIL -See Act X of 1877. 

— s. 7] being able to sue for the possession of 

certain property, onntted to do .so, and sued in the first instance only 
for a declaration of her riglit to such property. The ('!ourt refusing 
to make any such declaration on the ground that she could sue for 
possession, B then sued for possession. Rdd that the second suit was 
not barred by s. 7 of Act VIII of 1859. 

Larbo Keslio Kai ' ... ... 356 

— -s. 13. Bm limitation 

ss. 109, 110, 111,119,147— E:?: parte 

pealJ] The provision in s. 119 of Act VIII of 1859 that no appeal 
shall lie from a judgment passed ex-parie against a defendant %vlio has 
not appeared/’ must be understood to apply to the case of a defendant 
who has not appeared at all, and not to the case of a defendant wdio 
having once- appeared, fails to appear on a subseq:uent day to^vhieh the 
hearing of the cause has been adjourned. 

Zain-ul-Abdin Khan v. Ahmad Kaza lilian 67 

s. 110. See Act X of 1877, s. 99 

s. 189. -See Act X of 1877, s. 206 

— s. 194. See Act X of 1877, s. 210 

s. 206. See Act TX of 1871, sch, il, art. 167 ... 291 

230. See Act X of 1877, s. 332 ^ 

ss. 239, 240 Attachment of land, — Private alienation 

after attachment.'] Certain land was attached in the execution of a 
decree in the manner required by s. 235 of Act VIII of 1859, but a copy 
of the order of attachment w’as not, as required by s. 239 of that Act, 
fixed up in a conspicuous part or in any part at all of the Court-house 
of tlie Court executing the decree, nor was it sent to or fixed up in the 
office of the Collector of the district iu 'which the land w\as situated. 
Subsequently to the attachment of the land the judgment-debtor pri- 
vately alienated it by sale. Held that, as the attachment bad not been 
made known as prescribed by law, the provisions of s. 240 of Act VIII 
of 1859 did not apply, and the sale was not null and void. Indra Chan- 
dra V* The Agra and Maiterman's Bank followed. 

Xur Ahmad v, Altai Ali ... ... ... ••• 58 

ss. 256, 257 — Act X V of 1877,.?. 22 — Subfititution 

or addition ofneia Appellant or Respondent^ Appellate Court, powers of 
Sale in execution of decree^ Suit for recovery of purchascmioney-l^ 

Caveat emptor— /rrey«^ari/y]. An appellate Court has a discretionary 
power to substitute or add a new appellant or respondent after the 
period of limitation prescribed for an appeal. 

The right, title, and interest of G in certain immoveable pro- 
perty was attached and notified for sale in the execution of a money 
decree held by T. It was also attached and notified for sale in the 
execution of a money decree held by S and R. The same date 
was fixed for both sales. The officer conducting the sales first sold 
the property in execution of T’s decree, and T purchased the 
property. He then sold the property in execution of the decree held 
by 5 and R, and K purchased the propcirty. The Court execu- 
ting the decrees confirmed the sale to T, granting him a sale-cer- 
tificate, and disallowing K^s objection to the confirmation. It also 
confirmed the sale to K, ordering the purchase-money to be paid to 5 
and M, and disallowing A’s objection to the confirmation, but it re- 
fused to grant K a sale-certificate on the ground that, as the sale 
to T had been confirmed and a sale-certificate granted to^ him, it 
could not give K possession of the property. In a suit by K against 
S and to recover his purchase-money, hdd, distinguishing the 
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.^uit from the eases in which it had been held that, when the right, 
title, and interest of a judgment-debtor in a particular property is 
sold, there is no warranty that he has any right, title or interest, and, 
therefore, the auction-purchaser cannot recover his purchase-money if 
it turns out that the judgment-debtor had no interest in the property, 
that the rule of caveat ernptOT did not apply and the suit was maintaiii- 
^able. 

The provisions of s. 257 of Aot VIII of 1859 apply to applications 
made under s. 256 of that Act and to those only. 

Held therefore that, inasmnch as K objected to the confirmation 
of the sale to him on the ground that the Court -was not competent to 
confirm a sale which had by its previous order been uullifi.ed, and not 
on any of the grounds mentioned in s. 256 of Act Till of 1859, K was 
not precluded by the terms of s. 257 of that Act from maintaining his 

^^^Where the Court executing two decrees made separate- orders di- 
recting the sale on the same date of certain immoveable property in 
execution of such decrees, the officer conducting the sales was not hound 
to sell such propeTty once for all in execution of buth decrees, and 
his selling such pr<’perty separately was therefore not an irregularity 
iu the conduct of the sales. 

The Court of Wards c. Gaya Prasad 

1859 VIII, s. Pauper Suit — Sale in execution of 

decree— Viatribution of sale-proceeds— Court-Fe.es— Prerogative of the 
Croi^Jw.lWith a view to recover the amount of Court-fees which J 
would have had to pay had he not been permitted to bring a suit as 


subsequently attached by the holder of a decree against 71, which 
.declared a lien on the property created by a bond. The property 
was sold in the execution of this decree, iie/t/ that the Government 
was entitled to he paid first out of the proceeds of such sale the 
amount of Court-fees J would have had to pay had he not been al- 
lowed to sue as a pauper, the principle that Government takes a 
precedence of all other creditors not being liable to an excep- 
tion in the case of lien-holders The decision in Ganpat Putaga v. The 
Collect or of Kanara applied in this case. , 

The 'Collector of Moradabad i;. Muhammad Daim Khan 

ss. Z2Z, ’324 — ArbitraiioJi.'] The plaintifi: in this suit 

sued the defendants to recover certain moneys presented to him on his 
marriage, which he alleged the defendants bad received and appropri 
ated to'their own use. The defendants denied that they had received 
such moneys, but admitted that such m^iieys had been credited by the 
T)laintiff’s father to the firm in which they, the plaintiff, and the plain- 
tiff’s father, were jointly interested, against a larger amount of mo 
neys belonging to the firm which had been expended on the plaintiff’s 
niarriaf^e. The parties agreed to refer the matter in dispute between 
them to 'arbitration and" to abide by tbe decision of the arbitrator. 

The arbitrator decided that the plaintiff could not recover the mo- 
neys he ^sued for, and which had been credited to the firm of which 

heAvas a partner, as a larger sum had been extended on his mar- 
riage out of the funds of the firm. The plaintiff obtained the opi- 
nions of certain pandits to the effect that, under Hindu law, gifts on 
marriage are regarded as separate acquisitions, and prayed that the 
Munsif would remit the award with these opinions to the arbitra- 
tor The Munsif remitted the award with the opinions, requesting 
the arbitrator to consider them, and to return his opinion in writing 
within a certain period. The arbitrator having refused to act fur- 
ther the Munsif proceeded to determine the suit, and gave the plain 
tiff a decree on the ground that, in a joint Hindu family, presents re- 
jceived on marriage do not fall into the common fund. Held (Pearson, 
J dissenting) that, there being no illegality apparent on the face of the 
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award, tlia Monsif was not justified in remitting the award, or in setting 
the awatd aside and proceeding to determine the suit himself, but that 
he should have passed judgment in accordance -with the award. 

Nanak Chand v. Ham Narayan ... ... 181 

ACTS- 1859, — VIII, s. 377 — Review of judgment—Limiiatloiil^ The plain- 
tiff in a suit applied, more than two years after the proper time, for a 
review of judgment in such suit, filing wdth his application a copy of 
a decision by the High Court which had been passed subsequently to 
the date of such judgment, in support of a contention contained in his 
application which should have been, hut was not, urged at the hearing 
of his suit, {Such contention and the other arguments and statements 
contained in his application might have been adduced within the time 
allowed by law for an application for a review of judgment Held that, 
as such contention might have been urged at the first hearing of the 
case, there was no just and reasonable cause ” for preferring the 
application after time, and the Court of first instance was therefore 
not warranted iii granting the application and reviewing its judgment. 

Miidho Has u. Kukman Sevak bingh ... ... ... 287 

XIV, s. 20 — Execution of decrees, — Proceeding to en- 

force decree — Lmifation.'] Application for the execution of a decree was 
made on the 21st December^ 1864, and in pursuance of such application 
the notice required by law was issued to the judgment-debtor. On 
the 7th February, 1865, the Court executing the decree called on the 
decree-hijder to produce proof of the service of such notice within 
four days. On the 23rd February, 1865, in consequence of the decree- 
holder having failed to produce such proof, the Court dismissed theap- 
jdicaticm. There ’was no proceeding either of the decree-holder or of 
the Court between the 7th and the 23rd February, 1S65. On the IStli 
February, 1S6S, application was again made fur the execution of the 
decree. ‘ Held that the proceeding of the Court of the 23rd February, 

1S65, striking off the former application for default of prosecution 
was not a proceeding to keep the decree alive, and the latter applica- 
tion was therefore bei^ond time. 

Kaghu Kam v. Dannu Lai ft« «•« ««« 2S5 

— I860— XLHI, s. 1. See Act XXIII of 1861, s. 27. 

XLV, ss. 73, 146, 147, 319, Offence 

made up of several offences^ Rioting.-^ Hurt], Bioting and hurt m the 
course of such rioiiug are distinct offences, and each offence is sepa- 
rately punishable. 

Empress of India v. Earn Adhin ... ... 139 

— — s. 161 — Attempt to obtain, an illegal 

gratification — Act X of 1872, ss. 21 8, a61 — Warrant case-— Defence — 

Might of accused person to cross-examine the witnesses for the prosecution. —• 

Power of the Court to summon material witness.] To ask fora bribe is 
an attempt to obtain one, and a bribe may be asked for as effectually 
in implicit as in explicit terms. 

Where therefore who was employed as a clerk in the Pension 
Department, in an interview with A, who was an applicant for a pen- 
sion, after refering to his own infiueuce in that department and in- 
stancing two cases in which by that influence increased pensions had 
been obtained, proceeded to intimate that anything might be effected 
by kar-rawaif and on the overture being rejected concluded by de- 
claring that A would rue and repent the rejection of it, held that the 
offence of attempting to obtain a bribe was consummated. 

The charge having been read to the accused person he stated his 
defence to the same, upon which the Miagistrate, the ’witnesses for the 
prosecution being in attendance, called upon the accused to cross 
examine them. The accused refused to do so until he had examined 
the witnesses for the defence who were not in atteudance. TheiVIagis- , 
trate then discharged the witnesses for the prosecution and adjourned 
the trial for the production of the witnesses for the defence. 
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Fisg-ev 

M/ per Spankie, J. that the accused was not entitled to have 
the witnesses for the prosecution summoned, in order that they nright be* 
eross-examined by the accused on the date fixed for the esamdnation 
of the witnesses for the defence. 

Held also per Hpankie, J., that the Magistrate w\as empowered to 
record both oral and documentary evidence after the witnesses for the 
defence had been examined. 

Empress of India v-. Baldeo Sahar ... ••• 253^ 

ACTS— 1860— XL V, ss. 193, bll-^Attempi—FQhrhaivvg false evidencej M 
instigated Z to personate and to purchase in O^s name certain siamp- 
ed paper, in consequence of wdiien the vendor of the stamped paper 
endorsed C’s name on such paper as the purchaser of it. df acted with 
the intention that such endorsement might be used against C in a 
judicial proceeding. that the offence of fabricating false evi- 

dence had been actually committed, and that M was properly con- 
victed of ahetting the commission of such o^ence. Queen v. Ba^a- 
saran Chou'bei/ distinguished and observed on, ^ 

Empress of India w. Mula ... ... ... ... 10o» 

— ^ s. S02 —Murder^ Sentence — J mlgmen t~ ffe- 

ference to High Couri'^Act X of 1872, 271, 287, 464-]. L, O', Ky 

‘and D conspired to kill 8. In pursuance of such conspiracy L first 
and then G struck 5 on the head with a lathi, and S fell to the 
ground. While S’ was lying on the ground K and i)' struck him ou 
the head with their lathis. Held (8tu.vrt,. C. J.,. dissenting) that^. 
inasmuch as K and M> did not commence the attack on 5 and it was 
doubtful whether S was not dead when they struck him, transpor- 
tation for life was an adequate punishment for their offieuce. 

Observations by Stuart,. C. J.-, on the impropriety of a judicial 
officer adding a “note ” to his judgment in a criminal case impugning 
the correctness of the conclusion he has arrived at on the evidence in 
such case. 

Empress of India r. Chattar Singh ... ... 3Si 

ss. 304, ^17 -ETposure of cTiild—GulpiiUe 

homicide']. Where a mother abandoned her child,, with the intention of 
wholly abandoning- it,. and knowing that such abandonment was like*y 
to cause its death, and the child died in conseqaenee of the abandon- 
ment, held that she could not be convicted and punished under s. 304 
and also under s S17 of the Indian Fenal Code, but under s. 304 only. 

Empress of India ©. Bauni ... .. ... ••• 349^ 

ss. 425. 441-/4ci X o/18T2, 5. 454— 

nal trespass — x\Uschief]. If a person enters on land in the possession 
of another in the exercise of a bond Jide claim of right, and without 
any intention to intimidate, insult, or annoy such other person or to 
commit an offence, then, though he may have no right to the land, he 
cannot he convicted of criminal trespass. 

So also, if a person deals injuriously with property in the hondfide 
belief that it is his own,, he cannot be convicted of mischief 

Tlie mere assertion, however, in such cases of a claim of right is 
not in itself a sufficient answer to- charges of criminal trespass and 
mischief. It is the duty of the Criminal Court to determine what 
was the intention of the alleged offender, and if it arrives at the conclu- 
sion that he was not acting in the e?ierci&e of a houd fide claim of right,, 
then it cannot refuse to convict the offender, assuming that the other 
facts are established which constitute the offence. 

V? here a person committed a trespass with the intention of com- 
mitting mischief, thereby comraitiing erimiuai trespass, and at the 
same time committed mischief, held that such person could not, under 
cl. iii. of s. 454 of Act X of 1872, receive a punishment more severe 
than might have been awarded for either of sneh offences- The provi- 
sions of that law do not in such a case prohibit the Court from- passing 
Bcntence in respect of each offence establishedv 

Empress of India ». Budh Singh ... .... ... 

s. 442. See Act XXVI of 187#. 

; — s. 497 — Adultery ---Compomiding^ of 

offences^ Ad X of 1872, s. 188.} M charged T with having co-m-mitted 
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Tuiiiltery ^ritli liis wife. On inquiry into the ciiarge by the Magistrate, 
til e case w'as committed io the Sessions Court for trhil, when was 
convicted. 7" appealed to the High Court. After conviction iV and. 
his wife were reconciled, nod ZV' the hearing of the appeal asked 
for leave to compound tke offence. iTe/d, that at that stage of the 
case sanction could not be given to withdraw tlie charge. 

Empress of India v. Tboinpsciii ... ... 3SS 

ACTS 18f*0 — XL'V, ss. 50'3j 506. Sec Act X of 1S72, s. 4S9 

^1861 XXI It, ss. 5, 7. See Act X of iS77, s. 90. 

— — 27 ^ — Sperinl • Apptal Suit o f ihe 

rtaiure co^ithable in a Small Cause Court —Act XLIII of lS6n, 1.] 

.H’Ad, where a suit uf the nature cogni/able in a Court of Small 
Causes was instituted before Act XLUI of 1S60 came into force, and 
an order was made on regular appeal in exeemtion of the decree in 
such suit after the passing of Act XXIII of 1S61, that the pi*<»\isions 
of 8. 27 of Act XXrti of I SGI appli-ed, and accordingly no -special appeal 
would lie from such order. 

Bhichuk Singh v. Nageshnr Nriih ... ... ... 11.2 

^ 1 SG8 1, s. 6. ' Sec Act X of 1877, &s-. 2, 3, 244, .584, .588. 

V, arts. I7(h 171. *SVe Act X 1 of 1S72. 

— — — I SiO 7 (iii) and sch. ii, l 7 -— Snit fiir a declarati 771 

of right — Sult^ to set aside aii order tinder s. 246 of Act VI H of 1S59 dig- 
<dlominfj a claim to praperig under aitach^iejit- Conseemcniial AW/ef.] 

Jdeld, that a suit for a deelaratioii of the plaintiff's i)roprietary riglit 
to certain moyeahle property attached in tlie exeenti-on of a decree 
while in the possession of tlie plaintiff, and for the cauceiment of the 
order of the Court executing’ the decree, made ande-r s 24f3 of Act 
Vni of 1859, disailowiiig his claim to the property, could be brought on 
a stamp of Hs. 2G, and need not be %'altied according to the value of 
the property under attachment. 

Chnnkt v. Mam Dial followed. 31nffi Jalahud-cUn Afuhamtnad 
V. Skohorullak (l\s?,ejited from. Afotichand Jaichand. y, Dadabhai 
Mestavji and VhakaUngapeshdna Nacher v. Achipar distinguished. 

Gulzari Lai v, Jadami hai ... !. .. . 

..... XXVI, ss. 3. 45, 54 — Enferinp a havalai with intent 

io ccmiyep food to pruoncr — Huhs made bu Local Gcvirnment for the manage- 
mmtand discipline of prisons —Ilemse 'trespass — Offhice in relation to p 7 d- 
■son—Act XLV of 1860 s. 442. Previous acq<iittal — Act X of 1872, 

M. 454, 460] Per Spankiu, L, and Oldfield, J. <^STijAnT,C. J , doubting) 
that a iiavalat (lock-up) is a prison witkiu the meaning of the Prisons 
Act. 

Per Stuaht, C. 5., that foodls^iot article^’ within the mean- 
ing of s. 45 of that Act. 

Per Stuart, C. J., and Oldfield J., that the conveyance of food 
into a havalatj not being expressly proIiiLited by the rules made In* the 
Local Govermuent under s. 54 of that Act for the management and 
discipline of prisons, is not 'vcontrary to the regulations "of the pri- 
sons” within the ineuning of s. 45 of that AcL and is therefore ii«3i an 
oSence punishable under that sectioin 

Meld, therefore, per Stuart, .K, and Oldfield, J., that, where a 
person entered into a hayalat with intent to convey or attempt to con- 
vey food to an under-trial prisoner, such acton his part did not amount 
to house-trespass within the meaning of s. 442 the Indian Penal 
Code, and it was not an act punishable under s. 45 of the Prisons Act. 

Stankie, j., contra. 

Per Stuart, C. J., iliat the fact that such person bad been tried 
for house-tresspass and acquitted was no bar to his being tried subse- 
q^uently for au offence under s. 45 of the Prisons Act. 

Empress of India u. Lalai ... ...... 301 

1371 VI, s. 22. See Jurisdiction. 

— VIII, ss 17, cl. (2), 49 Registration— 2 f rt- 

gage.'] The value of the interest created by a mortgage of immoveable 
..pxopertj is estiai’ated for the purposes cf the liegistration Act of 1S7L ' 
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not by tbe amount of the principal money thereby secured, but by 
the amount of such money and the interest payable thereon. 

Consequently, a bond dated the 9th Augusf, 1873, which charged 
certain immoveable property with the payment on the 31st May, 1874, 
of Hs. 98, and interest thereon at the rate of one per cent, per mensem, 
should have been registered. Darskan Singh v. Hanwanta followed. 
Nanadin Lakshman v. Anant Bahaji differed from. 

Rajpati Singh v. Earn Sukhi Kuar ... 

acts 1871 VIII, ss. 17, cl. (2), Btgistration — Mortgage'] 

A bond for the payment of Rs. 83-8-0 on demand together with inter- 
est thereon at the rate of two per cent, per mensem, which charges 
immoveable property with such payment, does not, though the amount 
due on it may in time exceed Rs. 100, purport to create an interest of 
the value of Ks. 100, within the meaning of the Registration Act, and 
its registration is therefore optional. 

Karan Singh u. Ram Lai ... ... ' 

Mortgage — Registration,] 

The obligors of a bond for the payment of money charging land 
agreed to pay the principal amount, Rs. 99, within six months after the 
execution of the bond, and to pay interest every month on the princi- 
pal amount at the rate of two per cent., and that in the event of de- 
fault of payment of the interest in any month, the whole amount men- 
tioned ill the bond should become due at once. There was no stipula- 
tion nreventing the obligors from repaying the loan at any time within 
the six months after which it was reclaimable. that the only 

amount certainly secured by the bond was the principal, and the bond 
did not therefore need to be registered. 

Ahmad Bakbsh u. (iohindi ... ... ' ... ... 

ss. 13^50^ Act III of 1877. ^ 

IX, sch. ii, art. \67 — Execution of decree— Ewiita- 

• tion.]^ The words ‘‘.where there has been an appeal in cl. 2, art. 167 of 
sch. ii of Act IX of 1871 contemplate and mean an appeal from the 
decree and do not include an axipeal from an ord(ir dismissing an applica- 
tion to set aside a decree under s. 119 of Act VIII of 1859. 

Sheo Prasad v. Anrudh Singh ... 

— — Execution of decree— ‘Decree for money payable by 

instalments — Adjustment of decree^ Act Vlllof 1869, s. 206.] A decree 
fertile payment of money by instalments directed that, if the judg- 
ment-debtor failed to pay two instalments in succession, the decree- 
holder should be entitled to enforce payment of the whole amount due 
under the decree. The decree-holder, alleging that a portion of the 
ninth instalment was payable, and that the whole of the tenth (the last) 
instalment was due, applied to enforce payment of the moneys due 
under the decree. 

Hdd per Pearson, L, that whether former instalments had been paid 
or not was immaterial, and the application, being within three years 
from the dates on which the ninth and tenth instalments became due, 
was, with reference to art. 167, sch. ii of Act IX. of 1871 within time. 
S.PANKIE, J., refused to interfere in second appeal inasmuch as the 
lower appellate Court had found as a fact that there had been no such 
default in the payment of the former instalments as was contemplated 
by the decree. 

Kanehan Singh v. Sheo Prasad ... 

■ — Execution of decree.] Meld that an application to the 

Court which passed a decree that it maybe sent for execution to 
another Court is p application to keep such decree in force within the 
meaniog of the Limitation Act. 

Collins V. Maula Bakhsh 

1872—1, s. 24. See ActX of 1872, ss. 344, 345, 347 

— — IX, s. 65. See Insolvent. 

X, ss. 4, 297, 415, 416, 417, 418, 419, 420— 

Stolen property High Court, Powers of Beiision — Judicial Proceed- 
ing Where a person was accused of dishonestly receiving stolen 
property knowing it to be stolen, and was discharged by the Magistrate 
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on the that there was no evidence tliat the property was stolen, 

held that the Magistrate was competent, l>elicving that the property 
was stolen, to make an order under s. 418 of Act X of 1872 regarding 
its disposal, 

Where there is a Court of appeal, resort should be had thereto before 
application is made to the Sigh Court for the exercise of its powers of 
revision. 

Quo^re . — Whether the issue by the Masristrate of a proclamation under 
s. 416 of Act X of 1872 is a judicial proceeding ” within the mean- 
ing of s, 297 of that Act. 

Empress of India %\ Nilambar Babn 

ACTS— 1872— -X, s. 1S3. See Act XLV of 1860, s. 497. 

218, 351. See Act XLV of 1860, s 161. 

— ss. 270. 21l^Appeal hij person convicted hy 

Deputy Commissioner invested under s. 36 of Act X of 1872 — High 
Queere. — ^Whether, where a person has been convicted by a 
Deputy Commissioner invested under s. 36 of Act X of 1872, and 
sentenced to a term of imprisonment requiring under that section 
to be confirmed by the Sessions Judge to which such Deputy 
Commissioner is subordinate, and such sentence has been con- 
firmed accordingly, an appeal lies to the High Court against such con- 
viction and sentence. 

Empress of India Mad ua 

... ss. 271, 287, 464. See Act XLV of 1860, 

s. 302. 

— ss. 272, 297.— dlrrest pending appeal.^ 

When an appeal has been preferred under s. 272 of Act X of 1872 the 
High Court may order the accused to be arrested pending tbe appeal. 
Empress of India o. Mangu 

ss. 288, 297. See Act XE of 1872. 

s. 297. See High Court, powers of revision, 

— ss. 344, 345, 347 ^Evidence of accomplice 

-^Confession ly acemed person-- Act I of 1872, s. 24~-Pardon.] Inhere 
ti pardon was tendered by the Magistrate to a person supposed 
to have been concerned with other persons in offences none of which 
were exclusively triable by the Court of Session, and such person was 
examinee as a witness in the case, held that, the tender of pardon to 
such person not being warranted by s. 347 of Act X of 1872,. he could 
not legally be examined on oath and his evidence was inadmissible. 

Held also that the statement made by such person was irrelevant and 
inadmissible as a confession, with reference to s. 344 of Act X of 1872 
and s. 24 of Act 1 of 1872 

Empress of India v, Asghar All 

— s. 454. ActXLV of 1860, ss. 425, 441. 

— ss. 454, 460. See Act XXVI of 18/0, ss. 3, 

45, 54. 

— — s. 468 — Sanction to prosecute — Relative po- 
sitions of a Magistrate of the first class, the Magistrate of the District^ and 
iM Court of Session,} Held (Oldfield, J., dissenting) that, for the pur- 
poses of s. 468 of Act X of 1872, a Magistrate of tlie first class is sub- 
ordinate to the Mag strate of the District, and consequently application 
for sanction to prosecute a person for intentionally giving* false evi- 
dence before the former may, where such sanction is refused by the 
former, be made ro the latter, and not to the Court of Session, which 
has not power to give such sanction. 

In the matter of tbe petition of Gur Dayal 

s. 489 Act XZV of 1860, ss, 503, 

Security for keeping the peace— Criminal intimidation.}. The 
words in s. 489 of the Criminal Procedure Code, “ taking other unlaw- 
ful measures with the evident intention of committing a breach of the 
peace/’ do not include the offence of intimidation by threatening to 
bring false charges. 

Where therefore a person was convicted under ss, 503 and 506 of the 
indiaa Peual Code of such offence, held that the Magistrate by whom 
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person was convicted could not, under s. 489 of the Criminal 
Proceihire Code, require him to give a personal recognizance for keeping 
the peace. 

Empress of India 0 . Eaghubar " ... ... ; 35 | 

ACTS 1872 XI, ss. 3,9 — LiahilUu of Native Indian British Subject 

for offence comm in ed in Oypms — ‘^Native State”^Act V of 1869, arts, 

170, MX -‘Reference— Confirmation, of sentence of death— Act X of 1872, 
ss. *.iSS^297 — Division Court— Full Court.l Held (Stuabt, G. J., dissent- 
ing) that a Native Indian Subject of Her Majesty, being a soldier in 
Her Majesty’s Indian army, who committed a murder in Cyprus while 
on service in such army, and who was accused of such offence at Agrn, 
might, under s. 9 of Act XI. of 1872, be dealt with la respect of such 
offence by the Criminal Courts at Agra, Cyprus being a ^^Native State,” 
in reference to Native Indian Subjects of Her Majesty, within the 
oieaning of that Act. 

Per Stc.^rt, C. J. — The power of the Governor-General of India in 
Council to make laws for the trial and punishraent in British India of 
offences committed by Biitish Indian subjects m British territories 
other than British India discussed, 

A Division Court of the High Court ordered the Magistrate who bad 
refused to inguire into a charge of murder on the ground that he had no 
lurisdictiou to inquire into such charge, considering that the Magistrate 
had jurisdiction to make such inquiry. The Magistrate inquired into 
the charge and committed the accused person for trial. The Court of 
Session convicted the accused person on the charge and sentenced 
him to death. The proceedings of the Court of Session having been 
referred to the High Court for confirmatiau of the sentence, the case 
came before the Eull Court. Held per Stoakt, C. J, Spankie, J., and 
Oldfielo, J., that, in determining whether such sentence should be 
confirmed, the Full Court was not precluded by the order of the Divi- 
sion Court from considering whether the accused person had been con- 
victed by a Court of competent jurisdiction. 

Empress of India D. Sarmukh Singh ... ... ... 218 

>1873 XV, ss. iOi Suit against Secretary io Munici- 
pal Commiitee— Snhstiiutlon of Prisideni as defendant — Act XV of 
1877-, s. 22.] Where, after the notice required by s. 43 of Act XV 
of 1873 had been left at the office of a Municipal Committee, 
such Committee were sued within three months of the accrual of the 
plaintiff’s cause of action in the name of their Secretary, instead of the 
name of their President, as required by s. 40 of Act XV of 1873, and the 
plaintiff applied to the Court more than three months after the accrual 
■of his cause of action to substitute the name of the President for 
that 0 ? the Secretary, held that by reason of such substitution such 
suit could not he deemed to have been instituted against such Com- 
mittee when such substitution was made, s. 2*2 of Act XV of 1877 
applying to the case a person personally made a party to a suit and 
not to the case of a Committee sued In the name of their officer, and 
that such substitution when applied for should have been made. 

Semite. — 5. 43 of Act XV of 1873 contemplates suits in which re- 
lief of a pecuniary character is claimed for some act done under that 
Act by a Committee, or any of their officers, or any other person acting 
under their direction, and for which damages can be recovered from 
tbein personally, and not a suit against a Committee for a declaration 
of the plaintiff’s right to reconsiruci; a building which had been demo- 
lished by the order of such Committee and for compensation for such 
demolishment. 

Manni Kasaundhan v. Crooke ... ... ... ... 296 

XVIII — ArhiiratioJi—Act XIX of 1873.] Under the 

general law parties to suits may, if they are so minded, before issue 
joined, refer the matters in dispute between them to arbitration, and 
after issue joined with the leave of the Court. Act XVIII of 1873 
does not prohibit the parties to the suits mentioned therein from refer- 
ring the matters in dispute between them to arbitration. 
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Where therefore the partic's to a suit ouder that Act aj^eed to 
refer the matters in dispute bet\reen them to arbitration, after issues 
had been framed and evidence recorded, and applied to the Court to 
sanction such reference, held (Stcaut, C. J., dissentin^^) that the Court 
Ti^-as competent to grant such sanction and on receiving thcavrard to 
act on it. 

Goshain Girdhariji v, Dur^a Devi - ... ... J19 

ACTS— 1ST3— XVift, ss, 3,31, 2'^^ — Land hi mahnl hdd hi/ the lamhir 
dar as ‘‘ hhudkhastd'* at a nomb>al reTitnl— Liuhllity of lumbar da r to 
CO- sharer for profits']. The land In a certain niahal was recorded as 
held !)>' Af , the lambardar, as “ I'kudhhasi ’%at a certain nominal rental. 

For two years in succession M sublet siieh land in part or in whole for 
a less amount tlian such nominal rental ; the third year such land lay 
fallow. Certain persons sued as co-sharers in the mah:d to recover 
from M their share of the proths on a count of such years. J/ set up 
as a defence to the suit tliat there were no profile, on the contrary a 
small loss. The lower Courts held M answerable for the rental re- 
corded. 

Held that it was doubtful whether the provisions of s. 209 of 
Act XVlIl of 1S73 were apidicablc, in the present case, and thaTev;K 
if such provisions were a[)p]icable, the lower Courts, having neither 
found that more was realised from the land than had been accounted 
for by il/, nor that the failure to realise more was owing to gross negli 
gence or misconduct on his part, the decree of the lower Courts could 
not be sustained. 

Alangal Khan v. Mumtaz All ... ... ... ,,, 23‘9 

s. ^ — Tenant at a fixed rate — Ex-proprletari/ 

tenant— Occupancipi&iant - Inheritance to rights of occupanci/']. Held that ' 
the proviso to the last Gause of a, 9 of Act XVIII of 1873 refers only 
to the holdings of ex-proprietary tenants and occupancy-tenants, and 
not to tenants at fixed rates. 

Bhagwanti v, Rudr Alan Tewari ... ... 145 

.. — — s. 95. See Jurisdiction. Res judicata. 

— s. 106. See Act X of 1877, s. 32. 

XIX. See Act XVlIi of 1873. 

_ — ss 8,9. Sec Res judicata. 

s. 66 — Cm— A cess leviable in 

accordance wdth village custom which is not recorded under the gene- 
ral or special sanction of the Local Government cannot, under s. 66 of 
Act XIX of lS73,be enforced in a Civil Court 

A custom to be valid must be ancient, must have been eontinned 
and acquiesced in, and must be reasonable and certain. 

The fact that a cess leviable in accordance with village custom 
has been recorded by a settlement officer is important evidence of the 
custom, but not conclusive proof of it. 

Held on the evidence in this case, that the village custom set up 
was not established. 

Lala v. Ilira Singh ... ... ... ... 49 

1S77 ylll, ss. 17,18, 50— Act VIIIoflBThss. IS, 

50'- Registered and unregistered documents]. A document creating an 
interest in immoveable property, the registration of which under Act 
VIII of 1871 was compulsory, and which was registered under that Act, 
does not under s. 50 of that Act take effect as regards such property 
against an unregistered document relating to such land, the registra- 
tion of which under Act Vill of 1871 was optional. 

ife/dthat the provisions of s. 50 of Act III of 1S77 did not 
apply to documents executed after the first day of July, 1S71, and before 
Act III of 1677 came into operation. 

■ Bhola ilath r. Baldeo 193 
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1877 HI, ss. 36j 75, 77 — Contract of sale — Suit to enforce 

registratmi of conveyance], Heldf where a person had agreed to sell 
auother certain immoveable property and had conveyed the same 
to him by a deed of sale which under the Registration Act of 1877 re 
quired registration, and the vendor refused to register such deed, that 
it was not incumbent on the vendee to take steps under that Act to 
compel the vendor to register before he sought relief in the Civil 
Court, but that he was at liberty without doing so to sue the vendor 
in the Civil Court for the registration of such deed. 

Bam Ghulam V, Chotey Lai ... 46 

— — X, ss. 2, 3, 244, 584, 588 (f)—Ejecuiion of dec-- 

ree — Appeal from ordtr^Aci VJIl of 1^59 — Repeal Fending proceed- 
ing — —Act I of 1868, 5. 6 ]. The Court executing a decree for the 
removal of certain buildings made, an order in the execution of such 
decree directing that a portion of a certain building should be'removed 
as being included in the decree. On appeal by the •judguient-debtcr 
the lower appellate Court on the 22nd September, 1877, reversed snch- 
ord^r. Held per Peauson, J., on appeal by the decree-holder from the 
order of the lower appellate Court, that the lower appellate Court's 
order, being within the scope of the definition of a decree " in s. 2 of 
Act X of 1877, was appealable under s. 584 of y^at Act as well as 
under Act VIII of 1859, notwithstanding its repeal, in reference to s. 6 
of Act 1 of 1868. The Pnll Bench fiiling in ifhal^ur Prasad v. Ahsan All 
followed. 

Held per Stuart, C. dissenting from the Pull Bench ruling in 
Thaknr Prasad v. Ahsan All, that a second appear in the case would 
not lie. f 

Uda Begam 17. Imam-uddin ... ... ^ ... 74 

— — r SS. 2, 232, 233, 246, ^ it) — Execution of cecree— 

Ai^peal from order — Assignment of decree — Cross decree]. An order made 
in the execution of a decree dhfiliowing the objections, taken by the 
judg nent-debtor to execution of the decree being taken out by a tran.s- 
feree by assignment of tte decree, b^ng the final order in a judicial- 
proceeding, and therefore a decree ” within 'the meaning of s. 2 of 
Act X of 1877, is appealable under that Act. Thahur Prasad r. Ahsan 
All followed, 

and two other persons held jl4ecree for costs against M 
which did not specify the separate interests of each in the decree, and 
M held a decree for money against S alone whioli he wished to treat as 
a cross decree under s. 246 of Act X of 1877. Held that the decree 
held by S and the ^ther persons was not a decree between the same 
parties as the parties to the decree held by A/, and 31*8 decree could not 
thertfore be treated as a cross decree under that section. 

Murli Dhar v. Parsotam Das ... ... . ... PI 

s. 32 Dismissal or additfonofpartles— 

Revenue Court, poiatr of— Act XV 1 11 0/ 1873, 5. 106]. and N, the 
mortgagees of a malial, granted the mortgagors a lease of the mahal, the 
mortgagors agreeing to pay “ the mortgagees” a certain rent half-yearly 
“on account of the right they held in equal shares^’ and that in default 
of payment of such reut “ the raortpgees A’ should ..be entitled to sue 
foi payment. The mortgagors having made default in payment of the 
rent, and A refusing to join in a suit against the mortgagors to enforce 
payment, B sued them alone for a moiety of the rent due. The Reve- 
nue Court of first instance held, with reference to s. 106 of Act XV III 
of 18/3, that R could not sue separately. Held by the High Court 
that the order of the Revenue Court of first appeal directing, inter alia, 
that the Court of first instance should retry the suit after making N 
a defendant iii the suit was not illegal, notwithstanding that the pro- 
visions of s. 32 of Act X of 1877 w^ere not made applicable to the pro- 
cedure of the Revenue Court by Act XYIII of 1873. 
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Held per Spankie» J., that; s. 106 of Act XVHI of 1S73 did not 
apply and i? was entitled separately to sue for the whole of the rent. 

Shib Gopal v. Baldeo Sahai 

acts 1877-^ X, ss. 32, 311, 312. 588 (ra), Execution of 

decree — Application to set aside sale of immoveable property — Auction-pur-- 
chaser-— AppeaV\, Where after a Judgment-debtor has applied under s. 
311 of Act X of 1877 to have a sale set aside, the auction-purchaser 
is made a party to the proceedings and the sale is set aside, the auction 
purchaser can appeal against the ordei' setting aside the sale. Kanihi 
Mam V. Banhey Lai followed. 

Gopal Singh 17. Dular Kuar ... 

ss. 57 (c) and 588 (e)— Return of plaint— Ap- 
peal — Act XiJ of IS79, s. 2'}. Although s. 57 of Act X. of 1877 coU' 
templates the return of the plaint should error he patent when it is 
first presented, yet there is nothing in the wording of that section which ^ 
forbids the return of the plaint at a later stage in the suit. 

Where therefore after the issues in a suit were framed the Court 
decided that it had no Jurisdiction, and returned the plaint to be pre- 
sented in the proper Court, held that in so doing the Court acted under 
s. 57 of Act X. of 1877, and it s decision, not coming within the definition 
of a “ decree in s. 2 of Act XII. of 3 879 was not appealable as such, 
but was appealable under s 688 of Act X. of 1877 as an order. 

. Abdul Sa mad Rajindro Kishor Singh^ 

— s. — Failure of plaintiff to pop Courifee 

for issue of summom-^ Non-appearance of defendant— Act VI iJ of 1859, 
s, IIQ— Act XXIII of 1861, ss. 5, 1— Fresh suiQ. Where the plaintiff 
in a failed to deposit ialabana required for the purpose of issuing 
summonses to certain persons whom it was proposed to make defend- 
ants in addition to the original defendants in such suit, and the Court 
on that ground irregu^rly dismissed such suit as against such original 
defendants by an order purporting to be made under s. 110 of Act 
VIII of 1859, on a day previous to that fixed for the hearing of such 
suit, Md that such order of dismissal did not preclude the plaintiff 
from instituting a fresh suit. 

Gulab Dai v Jiwan Earn ... 

Set-off— Mortgage] The usufructua- 
ry mortgagee of certain land sued the mortgagor for jthe money due 
under the mortgage. The mortgagor alleged that the mortgagee had 
committed waste^ and was liable to him for compensation which he 
claimed to set off. Held J|iat under s. Ill of Act X of 1877 the 
amount of such compensation could not be set off. 

Eaghu Nath Das 17. Ashraf Husain Khan 

-ss. 166, 273. — Execution of decree — Sale of 

a money-decreel Held that Act X of 1877 does not contemplate the sale 
of a decree for money as the result of its attachment in the execution 
of a decree, and the attachment of a decree for money in the mode 
ordained in s. 273 cannot lead to its sale. 

Held also that the last clause but one of s. 273 applies to other 


than money-decrees. , , , 

Where two decrees for money, ^ although they were not passed 
by the same Court, were being executed by the same Court, held that 
the provisions of the first claufe of s. 273 of Act X of 1877 were 
applicable on principle. 

Sultan Kuar 17- Gulzan Lai ••• ^ ^ ^ 

s. 206— Decree— Wiai %t is to contain!] The 

plaintiff sued on a bond in which real property was hypothecated. In 
Ms claim the property hypothecated was detailed, and the property 
itself was impleaded as a defendant, and he obtained a decree in the 
following terms : “ Decree for plaintiff in favour of his claim and 
costs against defendant.” Held that the decree was to be regarded as 
sinriply for money and not for enforcement of lien. 

Thamman Singh t?. Ganga Ram « ^ ^ 

- & 206 ' — Decree — what it is to conlnn—Aet 


fill of 1859, 189. j Where the plaintiff by his claim sought for a 
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decree for money and enforcement of lien on tlie property bypotlie- 
cated in the bond on which the clnim was based, and he obtained a 
decree for the claim as brought without any specification in it 
as to the relief he sought by charging the property hypothecated, 
held that such a decree was a decree for money only, and did not en- 
force the charge on the property. Malih Falcir Hahhsh v. Manohar Das 
followed. . * 

Harsukh -y, Meghraj ... ... ... 345 

1877—^ 210 Act VU I of Decree ' 

pay able by instalments.'] Qwdrre.— Whether ‘‘ a decree for the payment 
of money *’ means merely what is commonly known as a money-de- 
cree, or includes a decree in which a sale is ordered of immoveable pro- 
perty in pursuance of a contract specifically alfectiug such property, 
within the meaning of s, 194 of Act VllI of 1859 and s. 210 of. Act 
X of 1877. 

Where a Court on the ground that the defendant was 'Miard 
pressed” directed the amount of a decree to be paid by instalments 
extending over tea years and allowed only one-half of the usual rate 
of interest, held tha,t there was no sufficient reason ” for directing 
payment of the amount of the decree by instalments, and that such 
Court had exercised its discretion injuriously to the plaintiff by the 
length of the period over which the instalments w'ci’e extended, and by 
allowing a rate of interest less than the ordinary rate. 

Binda Prasad ^7. Madbo Prasad ^ ... ... ... 129 

--Decree payable by instalmen t*?.] Held that the 

provisions of s. 210 of Act X of 1877 are not applicable in a suit for 
the recovery of the amount of a bond-debt by the sale of the projprty 
hypothecated by such bond. 

In such a suit, therefore, the Court cannot direct that the amount 
of the decree shall be payable by instalments, 

Hardeo Das Hukam Singh ... ... ... ... 320 

ss. 228, 232 — Execution of decree-r-Power 

of the Court hi executing transmitted decree — Transfer of decree ] Where 
a decree was sent to a Court for execution, and w’as subsequently 
transferred by assignment, and the transferee applied for the execution 
of the decree to the Court to which the decree was sent for executioi*!, 
held that such application should be made not to such Court but to the 
Court which passed the decree. 

Kadir Bakhsh V. Ilahi Bakhsli ... ... ... 283 

P. 230 — Execution of decree.] Held that the 

w^rds “ the last preceding application ” in the third clause of s. 230 of 
Act X of 1877 mean an application under that section, and not an 
application under Act VJli of 1859. 

Kam Kisheu ». Sedhu ... ... ... ... 275 

: Execution of decree — Limitation,] The con- 
cluding clause of s. 230 of Act X of 1877 refers to the question of 
limitation, not that of due diligence. 

Where, therefore, the decree-holder had not on the last preceding 
application under s. 230 of Act X of 1877 used due diligence to procure 
complete satisfaction of the decree, and Act X of 1877 had not been in 
force three years, held that the provisions of the third clause of s. 230 
of Act X of 1877 were applicable to a subsequent application under 
that section. 

Sohan Lai i?. Karim Bakhsh ... ... ... ... 281 

— — P. 244 — Execution of decree— Separate 

Moneys realised as due under a decree if unduly realised are recover- 
able by application to the Court executing the decree and not by sepa- 
rate suit. The opinion of Stuaet, Ci J., in Agra Savings Banh v. Sri 
Ram Miner differed from. Haromohwi Chaudhrain w Danmani Chau, 
dhrain And Ekauri Singh v. Bijaynath Qhaitapadhya distinguished. 

Fartab Singh u, Beni Ram ... ... 

— ^ — g 3 P 5 — Sale in execution of decree— Return of 

purchase-money to auctmi-pv,TchasQT ^ Act Y III o/1859 ] Where immove- 
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property Tv'as sold in the exccntiop of a decree under tlic provi- 
sions of Act V lit of 1859, and the auction -purchaser, having been 
subsequently deprived of such property on the ground that the 
juilginent^debtor had no saleable interest in it, applied under s. 315 of 
Act X of 1877 to the Court executing such decree for the return of 
the purchase- money, hdd that the Court could entertain the api>U- 
cation. . 209 

In the matter of the petition of Main ... 

ACTS-^ —1877 X, s. 332 Execution of decree--^Resistance 

to cxecuiloti-^Act VII I of 1859, s. 2S0 — A mortgagee who is 
in possession of the mortgaged property under the mortgage is in pos* 
session on his own aecouni” within the meaning of s.230 of Act VJII 
of 1S59 and s 832 of Act X of 1877. 

Where, in pursuance of an order made in the execution of a decree 
while Act VHI of 1859 was in force, certain persons were dispossessed 
of certain property afier that Act was repealed and Act X of 1S77 
came into force, and such persons applied under s. 332 of Act X of 
1S77 to be restored to the possession of such property on certain of 
the grounds specified in that section, held that such persons were eiu 
tith'd .to the benefit of that section. 

A person claiming under s. 332 of Act X of 1S77 need not prove his 
title but only the fact of possession, 

Sbafi-ud-din z?. Lochaii Singh ... ... ... 94 

594 ^ 595 ^ 59 ^ Appeal lo Her Majedy 

in Council — Intfrlocuiory Order.'] Ihie District Judge of Gliazipur re- 
called to his own file the proceedings in the execution of a decree 
which^ivere pending in the Court of the Subordinate Judge of Shaha- 
bad, and disallowed an application for the execution of the decree 
which had been preferred to that Judge. The High Court, on appeal 
from an order of the District J udge, annulled his order as void for want 
of jurisdiction, and remitted the case in order that the application might 
be disposed of on its merits, directing that the record of thecase sl o ild 
be returned to the Subordinate Judge of Shahabad. On an application, 
for leave to appeal to Her Majesty in Council from the order of the 
High Court, held that such order was in the nature of an interlocutory 
order, and was not one from which the High Court could or ought to 
grant leave to appeal to Her Majesty in Council. 

Palak Dliari Eai v. Kadha Prasad Singh ... ... ... 65 

act 1877 XV.,s. 22. .See Act VIU of 1859. Act XY of 1S73. 

sell, ii, art. 10 — I re-mpiuon — Limltal£o?i.] On the 

19th December, 1876, A gave 7' a mortgage of his Diare in a certain 
village. The terms of the mortgage were that A should remain in p»os- 
session of his shai e, and piy the intere.st on the /nortgage-money aiiuu- 
«lly to the mortgagee, who, in the event of default in payment of the 
interest, \vas empowered to sue for actual possession of the share. 

On the iOth May, 1S77, T”s name was substituted for that of A in the 
proprietary registers in respect of the share On the 8th February, 

1878, G sued T and to enforce his right of pre-emption in respect 
of the share, alleging that his cause of action arose on the i9th May, 

1877, and. that A, notwithstanding the mutation of names, was still in 
possession. 7%il]eged that he had been in possession since the execution 
and registration of the deed of mortgage. Held that whether T had 
been in plenary possession of the share since the date of the deed, or 
whether he had only such coristruetive or partial possession of it as 
was involved in the recedpt of interest on the mortgage-money, the 
plaintiJi was equal iy bound to have sued vdtbin a year Ircm the date of ■ 
the deed, and was not entitled to reckon the 3 "ear from the date on 
which the possession by the mortgagee of the share was recoimised 
by the revenue department, and the suit was therefore barred by art, 

10, scb. ii of Act XY. of 1877., 

Gulah Singh u. Amar Siiigli ... ... ... , 237 

^ ^ : — art Q'2— Suit fifr da mages— Saif for 

money received to piaintijf ^s Kse.] The holder of a decree for money 
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■wLicli bad been sold in tbe execution of a decree against him sued tbe 
auction-purchaser, the sale having been set aside, for the money he 
had recovered under the decree- Held thnt the suit was not one for 
damages, but for money payable by the defendant to the plaintiff for * 
money received by the defendant for the plaintiff’s use, to which the 
period of limitation applicable was three years. 

Bhawani Knar v, Rikhi Ram ... ... ... ... 351 

act 1877 XV., sch. ii, arts. 62, 120, 132— Swtt for “ hag-i- 

chaharam *' based on custom.^ C, the proprietor of a certain “mo- 
halla,” sued K, who had purchased a house situated in tbe mohalla at a 
sale in the execution of his own decree, for one-fourth of the pur- 
chase money, founding his claim upon an ancient custom obtaining in 
tim mohalla, under which the proprietor thereof received one-fourth of 
the purchase-money of a house situated therein, whether sold privately 
or in the execution of a decree. Held that the period of limitation ap- 
plicable to such a suit was that prescribed by art* 120, sch, ii, Act 
XV of 1877, and not hy art. 62, or by art. 132, of that schedule. 

Kirath Chan d Gan esh Frasad ... ... ... 35S 

arts. 66, 67, 75, 80. See Bond. 

1879— XII, s. 2. /See Act X of 1877, ss. 57 (c) and 588 (e). 

AGREEMENT AFFECTING LAND— o/* the land^Covenant 
ru7\ning with the land.} S, by an instrument in writing, duly re- 
gistered, agreed, for valuable consideration, for himself, bis heirs 
and successors, to pay his wife. A, a certain sum monthly out of the in- 
come of certain land, and not to aliena.te such land without stipula, 
ting for the payment of such allowance out of its income. He sub- 
sequently gave L a usufructuary mortgage of the land subject to the 
payment of the allowance. L gave R a sub -mortgage of the land, agree- 
ing orally with R to continue the payment of the allowance himself. 
Held,m a suit by A against L and R for the arrears of the allowance, 
thatA was not affected by any agreement between X and as to the 
payment of the allowance, and R being in possession of the land was 
bound to pay the allowance. 

Abadi Begam Asa Ram ... ... ... 

ADOPTION. See Hindu Law. 

A OULTERY. See Act XLV of 1860, s. 497.' 

ALIENATION. See Act VIII of 1859, ss. 239, 240. Hindu Law. 

APPEAL. See Act Vill of 1859. Act X of 1872. Act X of 1877. 

APPELLATE COURT, POWERS OF. See Act VIII of 1859, ss. 256, 257. 

Act X of 1877, s. 32. 

ARBITRATION. .S^ee Act VIII of 1859, ss. 332, 324. Act XVIII of 1873. 
Insolvent. 

ARP.EST See Act X of 1872, ss. 272, 297. 

ATTAGH'MENT. See Act VIII of 1859, ss. 239, 240. 

ATTEMPT. See Act XLV of 1860, s. 161, and ss. 193, 511. 

AUCTION-PURCHASER, to Act X of 1877. 

BUND — Cause of action — Act XV of 1^17, sch, ii, arts. 66, 67, 75, and SOJ. 

.X and S executed a bond, dated the 16th August, 1874, in favour of 
plaintiff in consideration of a loan of Rs. 15.000, agreeing to repay 
the same within three years from the above date, and covenanting 
to pay every half-year interest on the same at the rate of 8 per 
cent, per annum ; and also to pay the premia on certain policies of 
insurance made over to plaintiff by way of collateral security. In 
the event of failure in payment on due date of interest and premia, the 
obligors made themselves liable to pay the full amount of the bond 
debt. The bond also contained the stipulation that it should be optional 
with the obligee to claim, and, if necessary, to sue for tMe full amount of 
the bond on the failure of any one or more stipulated payment, or on 
the full expiry of the period of three years. 

that, the bond was not an instalment-bond, and, therefore, 
art. 75, sch. ii of Act XV of 1877 was inapplicable. 

Held, by Stuabt, C. J., that limitation commenced after the expi- 
lation of the three years allowed by the bond for payment of the debt. 

IIAd, by Spaskib, J.— Art. 80. sch. ii. of Act XV of 1877 applies 
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to tlie suit, and limitation would run from the date when the bond became 
due ; that, according to the stipulation in the bond, it would become due 
on failure in payment on date of both the interest and premia, and not 
on failure in payment of either of them only. 

H'eM further, that arts. 67 and 68, sch. ii of Act XV of 1877, were 
not applicable to the suit. 

Ball V. Stowell ... ... ... ••• ••• ^22 

BRITISH TERRITORY IN INDIA, POWER OE THE CROWN TO 
CEDE. J Beld that the British Crown has the power, without the inter- 
vention of the Imperial Parliament, to make a cession of territory within 
British India to a foreign prince or feudatory. The opinion expressed 
by the Privy Council in JDamodar Gordhan v. JOeoram Kanji followed. 
Question as to what amounts to a cession in sovereignty discussed. 

Lachmi Narain v. Raja Partab Singh ... ... ... 1 

CAUSE OF ACTION. See Bond, 

CESS. See Act XfX of 1873, s. 66. 

COMPOUNDING OF OFFENCES. See Act XLV of 1860, s. 497 
CONFESSION. See Act X of 1872, ss. 344, 345, 347. 

CONSEQUENTIAL RELIEF. See Act VH of 1870, s. 7 (in), and sch. ii, 17 
17. 

CONSTRUCTIVE TRUST. See Limitation. 

CO-SHAREH, See Act XVTIl of 1873, 

COVENANT RUNNING WITH THE LAND. Agreement affecting 
land. 

CRTMINAL INTIMIDATION. See Act XLV of 1860, ss. 503, 506. 

TRESPASS. See XLV of 1860, ss. 425, 441. 

CROPS-DECKBE. See Act X of 1877, ss. 2, 232, 233, 246, 540. 
CEOSS-EXAMINATiON OF WITNESSES. See Act XLV of 1860, s. 161. 
CULPABLE HOMICIDE. . See Act XLV of 1860, ss. 304, 317. 

CUSTODY' OF CHILDREN. .See Muhammadan Law. 

CUSTOM. See Act XIX of 1878, s. 66. 

DECLARATORY^ DECREE Nee Hindu Law. 
decree. See Act X of 1877, s. 206. 

DIVORCE. Nee Muhammadan Law. 

EXECUTION OF^DECREE. See Act VIII of 1859. Act XIV of 1859. 

Act IX of 1871. Act X of 1877. Hindow-T aw. 

EX-PARTE JUDGMENT. See Act VIII of 1859 ss. 109 110, 111 119, 

147. 

EXPOSURE OP CHILD. See Act XLV of 1860, ss. 304 317. 
EX-PROPRIETARY TENANT. See Act XVIII of 1873, s. 9. 

FALSE EVIDENCE See Act XLV of 1860, ss 193, 511. 

FAMILY DWELLING-HOUSE. See Hindu Law. 

FORECLOSURE. See Mortgage. 

FRAUD. See Hindu Law. 

FRESH SUIT. See Act X of 1877, s. 99, 

GIFT. See Muhammadan La-vv. 

HAQ-I-CHAHARAM. See Act XV of 1877, sch. ii, arts. 62, 120, 132, 
HAVALAT. See Act XXVI of 1870, ss. 3, 45, 5L -i rr , . 

HIGH COURT, POWERS OF REVISION —Act X of 1872, js. 297.] HM 
that great laxity in weighing and testing evidence is a material 
error in a judicial proceeding within the meaning of s. 297 of Act X 
of 1872. . 

Empress of India v. Murli ... ••• oc 

— See Act X of 1872. 

HINDU Adoption of an only son}. EM (Turner, J., dissenting) 

that the adoption of an only son cannot, according to Hindu Law, be 
invalidated after it has once taken place-. 

- Hanuman Tiwari u. Chirai ... ••• ••• 

Adoption}. Held that when an adoption of a son has once 

been absolutely made and acted on it cannot be declared invalid or set 

aside at the suit of the adoptive father, 

Sukhbasi Lai u. Guman Singh ... . , N” ' 

Alienation— lieversioner — Eratid} S w'as entitled, under the 

Mitakshara law, to succeed on the death of Af, her mother, to the real 
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estate of iV her father. Certain persons disputed 5’s right of succession 
and claimed that they were entitled to succeed to N’s estate on M’s 
death and complained that if was wasting the estate. The differences be- 
tween such persons and if and N were referred by them to arbitra- 
tion, and an awai’d was made and filed in Court which among other things 
partitioned the estate between S and such persons. 

G, who claimed the right to succeed to the. estate on S’5 
death, sued for the cancellation of the award on the ground ihat 
it was fraudulent and affected his reversionary interests. Beld, relying 
on Doioar v. Boonda, that the suit was maintainable notwithstanding 
that G was not the next reversioner. 

Gauri Dat 7). Gnr Sahai ... ... ... ... 41 

HIN DU ’Lk.Y^ --Fcwnly' DweUing-liovse‘ — Ancesiral properiy — Morigage.' — Salo,^ 
in execution of decree \ Z-, a Hindu, mortgaged the dwelling-hoose of 

his family, such dwelling-house being ancestral property. Held^ in a 
suit against L’s mother and wife to enforce the mortgage, brought after 
L’s decease, that the mortgage could be enforced. Mangala Debt v. 
Dvianath Bose Sind Gatiri Y. Ghandamani distingiiiahedi. 

BhikhHtn Das v. Pura ... ... ... ... 141 

— JJindu widow — Maintenance']. A wife is under the Hindu 

law, in a subordinate sense, a co-owner with her husband ; he cannot 
alienate ins property or dispose of it by will in such a wiiolesale 
manner as to deprive her of maintenance. Held, therefore, 'where a 
husband in his lifetime made a gift of Ins entire estate leading his 
widow without maintenance, that the donee took and held such estate 
subject to her maintenance. 

Jarana V. Machul Salui ... ... ... ... 315 

Widow’s estate, Forfe'iureof — Uncliasiiiy during widowhood^. 

Held under the Mitakshara la-vv that a widoiv, -who has ot ce inherited 
the estate of her husband, is not liable to forfeit that estate by reason 
of her subseqiK-nt unchastity. The ruling of the majority of the Full 
Bench of the Calcutta High Court in Kery Koliiany v. Mo7iecram Kolita 
followed. 

Nehalo v. Kishen Lai ... ... ... ... 150 

Widow^s estate. Forfeiture of — Unchastity durin g widowhood']. 

It is sufBcient for the protection of a Hindu widow’s right to her hus- 
band’s estate from forfeiture by reason of uucbastity, that such right 
has vested in her before her misconduct. It is not necessary for 
such protection that she should have ^acquired possession of the 
estate before her misconduct. 

Bhawani Mabtab Knar ... ... ... 171 

Bower of the Father to alienate ancestral' property], F, during 

the minority of his son R, sold, in order to raise money for immoral pur- 
poses, the ancestral property of the family. The purchaser acted in • 
good faith and gave value for such property. Held by the majority of 
the Full Bench (vSpA^’KIB, J. and Oldfield, J ,) in a suit by B against the 
purchaser and F to recover such property and to have such sale set 
aside- as invalid under Hindu law, that such sale w^as not valid even to 
to the extent of F’s share,' and that R was entitled to recover such 
property as joint family property. Held per Pearson, J., thati2 could 
hot recover such property, and that the purchaser having acted in 
good faith took by the sale F's share in such property and might have 
such share ascertained t-'y partition. 

Chamaili Kuar u. Ram Prasad ... ... ... 267 

Declaratory dcci'ce — Inheritance — Sudra-^Jllegitimate so?/.] 

In a suit merely for a declaratiou of right in respect of cei'taiu property 
the lower appellate Court, considering that the suit was really one for 
the possession of such property, allowed the plaintiff to make up the 
full amount of court-fees required for a suit for possession. The 
plaint in the suit was not amended and the lower appellate Court even-'~ 

. tually gave the plaintiff a declaratory decree. Held, on second appeal 
by the defendant., who objected that a suit merely for a declaratory 
decree could not be maintained, that such objection ought not to be 
allowed under the circumstancas. 
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Tbe illegitimate offspring of a kept woman or contmnoiis con- 
cubine amongst Sudras are on the same level as to inheritance as the 
issue of a female slave by a Siidra Under the Mitakshara law the son of a 
female slave by a 8udra takes the whole of his father’s estate, if there 
be no sons by a wedded wife or daughters by such a wife, or sons of 
such daughters. If there be any such heirs the son of a female slave 
will participate to the extent of half a share only. Beld, therefore, that 
A/, the iliegitimate son of an ahir hy a continuous concubine of the 
same caste, took his father’s estate in preference to the daughter of a 
legitimate son of his father who died in the father’s lifetime. 

Sarasuti v. Mannu ... ... ... ,,, 134 

HOUSE-TRESPASS. See Act XXVI of 1870, ss S, 45, 54. 

HUET. See Act XLV of 1860, ss. 71, 146, '147, 319, 323. 

ILLEGITIMATE SON. See Hindu La%v. 

INSOLVENT — Act lXo/1872, s. %5-^Arbitraiion.1 A' on the one part, 
and his creditors including C on the other part, agreed in writing 
to refer to arbitration the differences between them regarding the pay- 
ment of his debts by K. The a-ward compounded ATv debts, and as- 
signed his property to his creditors, and directed that K should dispose 
of such property for their benefit, and that, if he misappropriated any of 
the property, he should be personally liable for the loss sustained by 
the creditors on account of such misappropriation. C signed the award 
amongst other creditors, but tbe awnird was not signed by al! the cre- 
ditors. C received a dividend under the award. Held, in a suit by 0 
against AT to recover a debt which had been compounded under the 
avrard, in which suit C alleged that .several creditors had not signed 
the award ; that some of them had sued K and recovered debts in spite 
of the award j that K had misappropriated some of the property ; and 
that, if the plaintiff did not sue, there would be no assets left to 
satisfy his debt, that such suit was not maintaiuable. 

Kheta Mai u. Chunni Lai. ... ... . ... 17S 

INTERLOCUTORY ORDER, Act X of IS77, ss. 594, 595. 596 
dUDIOIAL PROCEEDING. See Act X of 1872, ss. 4, 297, 415. 416, 417, 

418, 419,420. 

JUlilSDIClTON— Act XUi/ff)/ 1873, 95 (m) and {n)^Civil Oourt-^ 

Revenue Court,'] 7\ the occupancy tenant of certain lands, gave K 
a lease of his occupancy-rights for a term of twenty years. lu the 
execution of a decree for the ejectment of ^from such Iand.s obtained 
by the land-holder against T in a suit to which A’ was no party, K was 
ejected from such lands. This decree was subsequently set aside, and 
1' recovered the occupancy of such land Held, in a suit by K against 
7' and the landholder claiming the occupancy of the lands and mesiu 
profits fur the period during his dispossession, in virtue of the lease, 
that the suit was one cognizable in the Civil Courts, and not one on the 
subject-matter of which an application of the nature mentioned in s. 

95 of Act XVIIl of 1873 could have been made so as to give the Courts 
of Ee venue exclusive jurisdiction in such matter. 

Kalian Das t? Tika Ram ... ... ... 137 

— Sint for the cancellailqn of a document'—*^ Svbject’maHer hi 

dispute ” — Appeal— Act VI q/187i, s 22.] The plaintiffs suiM for the 
cancellation of a bond for the payment of Ks.. 6,000, together with 
interest thereon at the rate of four per cent, per mensem, alleging 
that they had executed such bond under the impression that it w’as a 
hood for the payment of Rs. 3,000, together with interest thereon at 
the rate of one and a half per cent per mensem, whereas the defen- 
dants had fraudulently caused them to execute the bond in suit. The 
plaintiffs paid into Court Rs. 3,000 together v^ith interest at the rate 
of one and a half per cent per mensem. Held that the value of the 
subject-matter in dispute "ivas the difference between Rs. 3,000 and 
Ks. 6,000 or thereabouts, and therefore an appeal from the decree of 
the Court of first instance preferred to the District J udgs was cogniz- 
able by him. 

Kali Charau Eaf v. Ajudliia Eai 
KHUD-KASHT. Act XVill of 1873, ss, 3, 31, 209. 
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LAMBABDAR. See Act XVIII of 1873, ss. 3, 31, 209. 

LETTERS PATENT. See Limitation. 

LIMITATION— Apjpm/ undet' cL 10 of the Letters Patent'\ In computing the 
period of limitation prescribed for an appeal under cl. 10 of the Letters 
Patent the time requisite for obtaining a copy of the judgment appealed 
from cannot be deducted, such copy not being required, under the 
rules of the Court, to be presented with the memorandum of appeal. 

Eazal Muhammad V. Phul Kuar ... ... ... 192 

— Constructive Trustf\ .Sand D, father and sou, were jointly 

entitled to the moiety of certain property, B's brother, Ey and AT, Es 
son, being jointly entitled to the other moiety. B and D were trans- 
ported for life. Thirty years afterwards {^B having meantime died) 

X> returned from transportation and asserted his right to a moiety 
against a person deriving his title from B and K, who had taken posses- 
sion of the whole, Hdd, looking to all the circumstances of the case, 
that E and K had taken possession subject to a constructive trust in 
favour of B and i), and that accordingly D was entitled to assert 
his right, and no limitation conld affect it. 

Durg a Prasad u. Asa Ram ... ... ... ... 361 

— Act VIII of 1859, s. IS — Pauper petition '—Payment of Court- 

fees by petitioner — Date of institution of suit— Transfer of suitf] Where 
a person being at the time a pauper petitions, under the provisions of 
Act VIII of 1859, for leave to sue as a pauper, but subsequently, pend- 
ing an inquiry into his pauperism, obtains funds which enable him to 
pay the Court-fees, and his petition is allowed upon such payment to be 
numbered and registered as a plaint, his suit shall be deemed to have 
been instituted from the date he filed his pauper petition and limita- 
tion runs against him only up to that time 

S. 13, Act VIII of 1859, enacts that, ‘where a suit is brought 
for immoveable property situated within districts subject to different 
Sudder Courts, the Judge in whose Court the suit is brought 
shall apply to the Sudder Court to which he is subject for authority to 
proceed, and ihe budder Court to which the application is made, with 
the concurrence of the other Sudder Court within whose jurisdiction 
the property is partly situated, may give authority to proceed. But no 
power is expressly given in the section cited, or elsewhere in the Act, 
to direct the transfer of a suit brought in a Court subordinate to one 
Sudder Court to a Court subordinate to another Sudder Court. Qumre. 
—Whether Sudder Courts acting in concurrence have power to make 
such a transfer. 

Stuart Skinner alios Nfawab Mirza v. William Orde ... ... 241 

. See Act VIII of 1859, s. ‘377. Act XIV of 1859, s. 20. 

Act IX of 1871. Act X of 1877, s. 230. Act XV of 1877. 

MAINTENANCE. 5ee Hindu Law. 

MISCHIEF. <8ee Act XLV of 1860, ss. 425,441. 

MORTGAGE. — ContributionJ] M, B, and iV" held tnauza D in equal 
one*third shares , and JH also held a share in mauza A. On the 3rd 
January, 1863, M and B mortgaged their shares in manza D to L to 
secure a loan of certain moneys. On the 16th March, 1870, M, By and 
A mortgaged manza D toll to secure a loan of Bs. 600, and on the same 
day, by a separate deed, they mortgaged mauza D, and M mortgaged 
his share in manza Ayto R, to secure a loan of Rs. 1,600. On the 8th 
December, 1875, L obtained a decree for the sale of the shares of M 
and B in mauza D for the satisfaction of the mortgage-debts due. to 
her. On the 18th April, 1876, R obtained a decree fox the realization 
of the mortgage-debts due to him by the sale of mauza D and M^s 
share in mauza A, On the 23rd October, 1876, the shares of M and B 
inmauza D were sold in execution of L^s decree, and were purchased by 
R. A portion of the purchase-money was applied to satisfy Ds decree and 
the balance of it was deposited in Court. Instead of applying to the Court 
to pay him this balance in execution of his decree dated the 18th Apri ', 

1876, R attached and obtained payment of such balance in execution of a 
decree for money which he held against if and On the 20th June, 

1877, execution of his decree dated the IStti April, 1877, brought to 
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sale N*s one-tliird sliare in manza D, and become ifs purchaser. 

On the 20th July, 1877, i?, in execution of a decree for money against 
ilf, brought to sale his share in inauza A, and became its purchaser. 

Held, in a suit by N' against Jl in which he claimed that the sum due by 
him under the two mortgages dated the 16th March, 1S70, and the 
decree dated the 18th April, 1S76, might be ascertained, and that, on 
payment of the amount so ascertained, the sale of his one-third share in 
mauza D might be set aside, and such share'declared redeemed, that the 
sale of N’s share in mauza D could not be set aside. 

Held also that, if it were shown that the sum realised by the sale of 
his one-third share in mauza D exceeded the ])roportionate share of his 
liability on the two mortgages, he was entitled to recover one moiety 
of such excess as a contribution from mauza A. As it appeared that 
there was such an excess, the Court gave J\ a decree for a moiety of 
such excess together with interest on the same from the date of the 
sale of A’s share at the rate of twelve percent, per mensem, and fur- 
ther directed that, if such moiety together xvith interest were not paid 
within a certain fixed period, N would be at liberty to recover it by 
the sale of the share in mauza A, or so much thereof as might be ne- 
cessary to satisfy the debt. 

JBhagirath n. Naubat Singh ... ... ... ... 117 

MORTGAGE— a7id second mortgages — Assignment hy mortgagee — 

Rights of assignees.'] In March, 1865, the proprietors of a certain 'share 
in *a certain village mortgaged the share to R, giving him possession of 
the share, and stipulating that the mortgagee should take the profits 
of the share in lieu of interest, and that the mortgage should be re- 
deemed on payment of the principal sum without interest. In April, 

1865, R mortgaged his rights and interests under the mortgage of March, 

1865, to 5, retaining possession of the share. In February, 1869, 
the proprietors of the share again mortgaged it to R for a further loan.^ 

Under this mortgage R w’as entitled to take the profits of the share in 
lieu of interest, and the mortgage was redeemable on payment both of 
the principal sum due thereunder and of that due under the mortgage 
of March, 1865, without interest, or the mortgagors were entitled to 
redeem a certain portion of the share on payment of a proportionate 
amount of such sums, wntbout interest, on a particular day in any year. 

In August, 1872, S obtained a decree on the mortgage of April, 1865, in 
satisfaction of such decree. In May, 1874, R assigned by sale to H 
his rights and interests under the mortgage of February, 1869, retain- 
ing possession of the share. In April, 1877, R's rights and interests 
under the mortgage of March, 1 865, were sold in execution of the de- 
cree of August, 1872, and were purchased by S, who obtained posses- 
sion of the share. Held, in a suit by N against S to obtain possession 
of the share in virtue of the assignment of May, 1874, that, under the 
circumstances of the case, b' was entitled as against A to the posses- 
sion of the share as first mortgagee. 

Sahai Pandey v. Sham Narain ... 142 

Property situated purity in Oudh and partly in the N.- XV. P. 

^Foreclosure^Reguiation XXHI of 1806, s. 8.] Where a mortgage 
of land situated partly in the district of Shahjahanpur in the North* 
Western Provinces and partly in the district of Kheri in the Province 
of Oudh was made by conditional sale, and the mortgagee a- plied to 
the District Court of Shahjahmpur to foreclose the mortgage and 
render the conditional sale conclusive in respect of the whole property, 
and that Court granted such application, held., with reference tothe rul- 
ing of the Privy Council ini2as DibialL Y.Pran Eishen Das that, 

where mortgaged property is situated in two districts, an order of 
foreclosure relating to the whole property may be obtained in the Court 
of either district, that the circumstance that Oudh was in some res- 
pects a distinct Province from the North-Western Provinces did not 
take the case out of the operation of that ruling, inasmuch as Kegula- 
tlon XVII of 1806 was in force in Oudh as well as in the North- 
Western Provinces at the time of the foreclosure proceedings, 

Sur jam Singh t?. Jaga a Nath Singh ... ... ... 81S 
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MORTGAGE— Usufructuary ■mortgage.'] By the terms of a deed of usufruc- 
tuary mortgage the mortgagor accepted the liability on account of any 
addition that might he made to the demand of the Goyernment at the 
time of settlement. During the currency of the mortgage tenure the 
morto-agees, averring that they had had to pay a certain sum in excess 
of the amount of Government revenue entered in the deed of mortgap 
from 1279 to 1281 fasli, sued the mortgagor to recover such excess, Ilelch 
that inasmuch as no settlement of accounts was contemplated or was 
necessary under the provisions of the deed of mortgage, and such deed 
did not contain a provision reserving the adjustment of any sums paid 
hy the mortgagees in excess of the amount of the Government demand 
at the time of the execution of such deed to the time when the mort- 
gaged tenure should be brought to an end, the suit was not premature 
and could he entertained. 

Nikka Mai v. Hulaiman Shikoh Gardner ... 

See Act VIII of 1871. Act X of 1877, 3.111. Hindu Law. 

MUHAMMADAN JjAW— G ift.] A defined share in a landed estate is a 
separate property, to the gift of which the objection which attaches 
under Muhammadan Law to the gift of joint and undivided property 
is inapplicable. 

J i wan Bakhsh v. Imtiaz Begam 

Sushand and wife-^ Divorce-Repudiation hy Am* 

biguous Expression— Custody of Minor Gliiklren.] Where a Muhammad- 
an said to his wife, when she insisted against his wish on leaving his 
house and going to that of her father, that, if she went, she was his 
paternal uncle’s daughter, meaning thereby that he would not regard her 
in any other relationship and would not receive her back as his wife, 
held that the expression used by the husband to the wife, being used 
with intention, constituted, under Muhammadan Law, a divorce which 
became absolute if not revoked within the time allowed by that law. 
Beld also, the divorce having become absolute, the parties being /Sun- 
nis, that the husband was not entitled to tlie custody of his infant 
daughter until she had attained the age of puberty. 

Hamid Ali u. Imtiazan 

; Pre-emption.] Where a dwelling-house was sold as 

a house to be inhabited as it stood with the same right of occupation 
as the vendor had enjoyed, hut without the ownership of the site, held 
that a right of pre-emption under Muhammadan Law attached to such 
house. 

Zahur tj. Nur Ali ... ... ... 

MUNICIPAL COMMITTEE. See Act XV of 1873. 

MURDER. See Act XLV of 1860, s. 302. 

NATIVE INDIAN BRITISH SUBJECT. See Act XI of 1872. 

NATIVE STATE. See Act XI of 1872. 

NON-APPEARANCE OF DEFENDANT. See Act X of 1877, s. 99, 

OCCUPANCY-TExNANT. See Act XVIII of 1873, s. 9. 

OFFENCE, See Act XLV of 1860, ss. 71, 146, 147, 319, 323. Act XXVI 
of 1870. 

PARDON. See Act X of 1872, ss. 344, 345, 347. 

parties, DISMISSAL, SUBSTITUTION, OR ADDITION OF. See 
Act VIII of 1859, ss. 256, 257. Act XV of 1873. Act X of 1877, 

,Sw 32. 

PAUPER SUIT. See Act VIII of 1859, s. 309. Limitation. 

PLAINT. -See Act X of 1877. 

PBSOATORY TRUS l\ See Will. 

PRE-EMPTION. See Muhammadan Law. Act XV of 1877. 

PREROGATIVE OF THE CROWN. See Act VIII of 1859. s 309. 

PREVIOUS acquittal. See Act XXVI of 1870, ss. 3, 45, 54. 

PRISON. See Act XXVI of 1870. 

PROFITS. See Act XVIII of 1873. 

registration. See Act VIII of 1871. Act III of 1877. 

REGULATION XVII of 1806, s. 8. See Mortgage. 

'^EnJVDlCATA-^Suitforrent ofthe naUrecognkahle in a Small Cause 
VQurt---Determination of Title.] The incidental determination of an 
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issue of title ia a suit for rent of the nature cognizahle in a Court of 
Small Causes does not finally estop the parties to such suit from rais- 
ing the same issue in a suit brought to try the title. 

Inayat Khan v. Rahmat Bibi 

EES-JUDICATA— cf TiiJe--- Act XIX of 1S6$, 8, 9.] 

Where ilf, the recorded proprietor of an estate, applied to ha’veilis 
share of such estate separated, and an objection was made to such se- 
paration by another recorded proprietor of the estate, which raised 
ilie question of M's proprietary right to a portion of his share, and the 
Collector proceeded under s. S of Act XIX of 1863, to inquire into the 
merits of such objection, and decided that M'’s interest in such portion 
of bis share was that of a mortgagee and not a proprietor, and 21 did 
not appeal against such decisiun and it became final, held, in a suit in 
the Civil Court by M against II in -whieli he claimed a declaration of 
his proprietary right to such portion, that a fresh adjudication of his 
right was barred. 

Har Sahai Mai r. Maharaj Singh 

Act XVI 11 of iS73, s. ^5'^Deterviinatipn under cl. (n) of 

tiile.] S applied to the Revenue Court, under cl. (n) ^ 95 of Act 

XVIII of 1873, for the recovery of the occupancy of cer. tin land, alleg- 
ing that the occupancy of such land had devolved upon her by inheri- 
tance, and that the landholder had wrongfully dispossessed her. The 
landholder set up as a defence to this application that S was not entitled 
to the occupancy of the land by inheritance, but that she was a tres- 
passer. The Revenue Court determined tliar, S was entitled to the oc- 
cupancy of the land by inheritance and granted her application. The 
landholder then sued S in the Civil ""Court for the possession of the 
laud. per Peaeson, J. and Tuenek, J., that the question of S’s 
title to the occupancy of the land was, with reference to the decisicn 
of the Revenue Court, and could not again be raised in the 

Civil Court. 

Per Spankik, J , and Oldfield, J., contra. 

Shimhhu Narain Singh u. Bachcha 

REVENUE COURT. See Act X of 1877, s 32. Jurisdiction. 

REVERSIONER. See Hindu La-w. 

REVIEW OP lUDGMENT. See Act VIII of 1859, s. 377. 

RIOTING.^ See ActXLV of 1860, ss. 71, 146, 147, 319, 323. 

SALE IN EXECUTION, 5ee Hindu Law. Act VIII of 1S59. Act X of 
1877. Act XV of 1877. 

SALE-PROCEEDS. See Act VIII of 1859, s. 309. 

SANCTION TO PROSECUTE. See Act X of 1872, s. 468. 

SECURITY EOR KEEPING THE PEACE. See Act X of 1S72, s. 489. 

SENTENCE. See Act XLV of 1860, s. 302. 

SEPARATE SUIT. See Act X of 1877, s. 244. 

SET-OFF. See Act X of 1S77, s 111. 

SPECIAL APPEAL. See Act XXIII of 1861, s. 27. 

STOLEN PROPERTY. See Act X of 1872, ss. 4, 297, 415, 416, 417, 418, 
419, 420. 

SUIT, DATE OF INSTITUTION OF. See Limitation, 

SUIT, TRANSFER OF. See Limitation. 

SUIT COGNIZABLE BY SMALL CAUSE COURT. See Act XXIII of 
1861,, s. 27. 

SUIT FOR THE CANCELLATION OF A DOCUMENT, See Jurisdiction. 

SUIT FOR A DECLARATION OF RIGH r. See Act VII of 1870, s. 7 
(hi) and sch. ii, 17. 

SUIT TO SET ASIDE ORDER under e. 246 of Act VIII of 1859. See 
Act VII of 1870, s. 7 (hi) and sch. h, 17. 

TENANT AT A FIXED RATE. Set Act XVIII of 1873. 

title, DETERMINATION OF. See Res judicata. 

Trust. See Limitation. 

WARRANT CASE. -See Act XLV of 1860, s. 161 

WILL— PrecatO'vv irust.] W, R.,by Ms will, left to his wife 
M. A. i?., the whole ot his property in the confidence that she would 
act justly to their children in dividing the same when no longer re- 
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quircd by her. M. A. i?., by her will, left to their children certain por- 
tions of such proi^erty, leaving to their child A. C. B., amongst other 
things, certain banking shares. These shares were attached in the 
execution of a decree against the executors of her estate as belonging to 
such estate. Held that she took under her husband’s will a life inter- 
est only in his propei’ty, with a power of appointment in favour of 
the children, and that the shares belonged to 0. B. and could not 
be sold in execution of the decree as part of the estate of M, A. B. 

-Raynor r. The Mussoorie Bank 
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'Before 3£r. Justice Turner^ Ojjiciathig Chief Jmticef 3ii\ Justice Pmrson^ and 3Tr, 

Justice Oldfield. 

. XA.GHMI NABAIN (Plaintiff) v. RAJA PAB-TAP (Defendant). 

British Territonj in India, Poimr of the C?'OivWtQ Cede. 

Meld ttat the Britisb. Grown has the power^ without the interventioii of tlie Tin- 
perial Parliament, to make a cession of territory within British India to a foreign 
prince, or feudatory. The opinion expressed by the Privy Council in 1 a ,..-o Vr 
Gordkan-v. Beoram Kanji (1) followed. Question as to what amounts to a 
in sovereignty discussed. 


This was a suit on a bond wliicli charged certain villages situ- 
ated'partly within tbo District of Bareiilj, and partly within the 
territory of tile Naw^ab of Rarnpur, with the payment of certain 
inoneTj tSe ^s|it being instituted in the Court of the Bubordinate 
Judge of^areiliy. The dafendant set up as a defenee .to the suit, 
amongst other things., that the Subordinate Judge had no 
jurisdiction to make a decree for the sale of 'the villages 
situated within the territory of the NaAvab of Eampur, inasinncli 
as such, villages w^ere not within the North-Western Provinces of 
India or within British Indiaj but belonged to a Foreign Prince, 
to wboni they had been ceded by the British Government, The suit 
having being transferred by the High Court to itself for trial^ the 
following issue, amongst others, was fixed by the Court for trial, viz,y 
jlre the villages (mentioning their names) or any and w’bich of 
them within the local jurisdiction of the District Court of Bareilly. 
The facts of the case are fully set forth in the judgment of the 

''Court. ' 'd ' 

* Original Suit, No, 3 of 1877. 


(1) t L, B., 1 Bom. m. 





1878 


I 

2 


THK INDIAN LAW EErOSTS. 


[VOL. II. 


Lachmi 

, 1?ARAI1T 


Raja Partap 

SlNG-H. 


Mr. ConZaw, for the plaintiff. 

Pandit Bishambhar Bath and Mir Akbar Husain, for the 
defendant. 

Mr. Evans appeared as amicus curice in support of the defence to 

the suit which has been set forth above. ■ 


Mr. Evans.— Tha question before the Courtis whether the Court 
has jurisdiction over certain villages situated m a tract of coun- 
try the subject of a sanad dated the 2brd June, 1860 (1). Prior 
to that sanad these villages formed part of the District of Bareilly, 
and were Britisli territory in India subject to the jurisdiction of 
the British. Courts of Bareilly, and administered by the British 
Executive Government. Tliat sanad purported to “bestow those 
villages on the Nawab of Rampur” and to “ annex thenvto his old 
territory on the same conditions on which he held that territory. 
This does not purport to alter the status of the Nawab or to give 
him higher rights in the annexed territory than he had in his old 
territory. It is therefore necessary to ascertain what was the 
nature of the so-called Jaghir of Rampur and of its ruler the Nawab. 
For the purpose of ascertaining this it is open to the Court to 
consult histories, treaties, and the recorded proceedings of Govern- 
ment, and even to refer to the Foreign Office - The Charheh (2) ; 
Taylor r. Barclay (Z). [Mr. Alrans then referred to the various 
matters connected with the history and status of Ramphr which are 

fully set out in the judgment, and to a report from thetfoliti cal 

Department of the Government of India upon the internal adminis- 
tration of Rampur, and submitted that it was clear that Rainpui 
was an autonomous subordinate State of a class well-known and 
frequent in India and often described as Feudatory States.] Apart 
from evidence the Court is bound to hold that Rampur is a State of 
this class, because it is recognised by the Executive as such, and the 
Court cannot go behind that recognition and inquire whether it is 
a rightful recognition or not — Wheaton, Int. Law, Lawrence s 2nd 
annotated ed. p. 47 ; City of Berm v. The Bank of England (4). 
The Paramount Power in India has always claimed to exercise an 
undefined power of control over this class of States. An independ- 

( 1 ) Aitchison’s Treaties, ed. by Talbot, (3) *2 Sim. 213. 

Tol. ii, p. *9* 9 Yes.SiT. 

(2) li, K, 4 A. & E. at p. 74 
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ent State lias been defined as one owning no superior except the 

Euler of the Universe, Probablv there is no independent State in ****1 ~~. 

. ■ , ^ ^ ^ Lachmi 

India except the British Gorernment, JSfipal (which at first sight Kieaih 
seems an exception) theoretically acknowledges the suzerainty baja Fartap 
of the Chinese Empire — Aitchison’s Treaties, ed. by Talbot, 
voL ii, 'p. 157. It is clearly recognised by the text-writers on 
mteriiational law that a State may exist qua State, retain its 
‘Apolitical personality,” notwithstanding a very great imminutio 
imperii^^ resulting from its relation with other States. 

The distinction between “ British Territory in India” or “British 
India” and the Native States of India over which the Crown claims 
to exercise the Imperial powers formerly exercised by the Mughal 
Emperors of Hindustan has alwaj^s been clearly recognised (see the 
CivU Procedure Codes of 1859 and 1877, and the Extradition Act 

'fc 

of 1872). This distinction was evidently in the minds of the 
framers of Stat. 2 1 and 22 Vic., c. 106, which enacted “ that all terri- 
tories in the possession or under the government of the Company, 
and all rights vested in or which (if the Act had not been passed) 
might have been exercised by the Company in relation to any terri-^ 
tories^ should become vested in Her Majesty ” The distinction is here 
dearly drawn between “ territories in the possession or under the 
goYernment of the Company,” and other territories not in the 
possession or under their government over which they claimed to 
exercise V rights” as Paramount Power, 

The rights and obligations existing between the Paramount State 
and the Subordinate States are not defined by any law nor enforce- 
able through Municipal Courts — [he referred to the recent inquiry 
in the charges against the Gaikwar of Baroda] ; nor could a 
Municipal Court take cognisance of any breach of engagement 
between States as such *— of Areot v. East India Com- 
pany t,!)- The competency of States in this position to enter into 
engagements qua States with the Paramount Power, and to cede 
territory to and accept territory from the Paramount Power is 
abundantly illustrated by the history of India for the last ceniiiry. 

If old Rampur was a si Feudatory State, not subject to 
British administration or British Courts, but self-governing, it fol- 

(1) 2 Ves. 56. 
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lows that British territoryj if annexed to that State^ would cease to 
be subject to the jurisdiction of British Courts, and would become 
exclusively subject to the jurisdiction of the Courts of that State. For 
it is undeniable that the right to possession of land can only be 
tried in the Court of the State to which the territory belongs, 
because the Executive Power of that State alone has power to put 
the claimant in possession— Westlake, art 61, p. 56: 

Now it is clear from the records now’ placed before the Court 
that, after the grant of this sanad, these villages w^'ere formally 
handed over by the Commissioner of Bareilly to the persons 
deputed by the State of Eampur to take possession : that theTecords 
were handed over: that the British police were withdrawn : that 
tlio new boundary between British India and Rampur was laid 
down by the survey authorities : and that from that day to .this, 
for 18 years, the whole governinont of the ceded territory— revenue, 
taxation, pullce, the administratioo of -civil and criminal law — has 
been cond acted by tho; officials of the Hamper State, without any 
interference or protest from any British aiithurity or British Court : 
and that in 1862, before t lie present High Court wuis established, 
the District Court of Bareilly and the Sadr Dewani Adalat of the 
North-Western Provinces had deeliiied to exercise jurisdiction on 
the ground that these villages were no longer British territory (1). 

It would be enough to stop here, because, where once it is 
proved that territory is peaceably in the possession of a Foreign 
State. and has been peaceably and willingly handed over to that 
Foreign State, and the administration thereof voluntarily abandon- 
ed by the British Executive, the jiirisdiction of the British Courts- 
ceases ' ^ ipso facto.' ^ Whom are they to address their suits and pro- 
cesses to? If the Court exercises jurisdiction and sells the land, 
the Court is bound under s. 263 of the Pi’ocedure Code to place the 
purchaser in possession by ejecting the defendant or any persoa 
holding for him. The distinction between facto"^ and mere 
jurd' sovereignty in its effect on allegiance is pointed put in 
Calvin's Case (2). But when a facto" government is recognised 
by the Executive, I submit that it is no longer open to the Munici- 
pal Courts of the State which has so recognised it to enter into tha 

(J) Misc, U. A. No. 1384 of 18(52, ( 2 ) Coke’s Reports, 

decided the 1st Noyember, ib 62 . 


?0L. II.] 


ALLAHABAD SEBIES. 


5 


question wlielhei* it is or -is not “ jure^^ owner of the domain of 
wMcli- it has bean so recognised to be the Sovereign. That peaceable ' ! " ^ 
and undisputed possession is a good title in international law apart Kakain 
from lapse of tiiiie or prescription is expressly stated by Phillimore PAETiP 
in his Treatise on International Law. It is not however necessary SnsaH. 
to rest upon this, for there is a good and valid cession de jure*^ 

[Mr. Evans then referred to the despatches of the Secretary of 
State for India, and the evidence of transfer, and to the argument 
in the Case (1) and the oases there cited, and to the 

Oimrters and Acts relating to the East India Company which are 4 

fully referred to in the judgment,] 

The result would appear to be that, according to the theory of 
English law, '■the whole contractual jiower of the State and the 
powers of gift and acceptance are vested solely in the Crown. 

This cession appearing to be authorised by the Crown, it lies on 
those who say it is ultra vires of the Crown to show how the power 
of the Grown has been liaiited or cut down. The effort to do this 
on the part of the respondents in the Bhaunagar Case failed com- 
pletely, The proposition that the Crown could not cede in time of 
peace without the consent of Parliament is not mis tamable. There 
is not even a single dictum in isxj text-writer on English Constitu- 
tional Law to bo found in favour of it, and there are instaiiees in 
which such cessions have been made, but no instances in wdiich the 
consent of Parliament was asked. But even if the power to cede 
were exercisable only at the close of a war, the cession Avould be 
good, for it was made after and in consequence of the Indian Mu- 
tiny as a reward for faithful assistance rendered at that crisis. 

The proposition that the Crown could not cede territory which 
had been legislated for without such consent is equally devoid of 
authority and equally opposed to precedent. In addition to the case 
of Bencoolea there is the cession of Nawabganj in exchange for 
Handia, This is a case directly in point, for Nawabganj was part 
of the district of Gorakhpur ceded to the British in 1801 by the 
same treaty by which these 19 villages were ceded. In 1803 no 
less than 50 Regulations were passed giving a complete system of 
laws and institutions and establishing Courts in these districts. Na- 
(1) I. L. B., l Bom;_S67. 
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wabganj was subsequently ceded to the Nawab of Oudb in the time 
of peace and became part of his kingdom. Yet it never occurred 
^ to any one that the process of any British Court would run in that 
between the date of that cession and the time when 
the kingdom of Oudh was hnally annexed and made British 
territory^ Chinsurah and Ohandernagore were legislated for before 
cession. 

If the general right of the Crown to cede territory in other 
portions of its dominions were not so clear as it is, it might well be 
contended that the Crown possessed that power in India” For that 
power has. been exercised from time immemorial by the Sovereigns 
whom we have succeeded. It was exercised for about a century 
by the East India Company as delegate- of the Crown without 
question, and was freely exercised by the Crown immediately after it. 
took over the direct government of India, and was never ohallenged 
till the Bhamiagar Case, 

That case was very different to this. In that case there was 
undoubted jurisdiction when the suit was filed. There was no- 
evidence of any actual delivery of possession to any State. The 
question was whether a certain doeument or documents had the 
effect of validly ceding British territory, and it was decided that, 
as the documents did not purport to cede territory, they formed 

no bar to the prosecution of the suit. 

It has been well remarked by Kir Henry Maine in an unpub- 
lished note on the subject, “that if European principles are to be 
applied to the interpretation of the relations between the Indian 
Government and the Native. Chiefs, they must rather be the prin- 
ciples of the Law of Nations than those of English Municipal Law. 
International Law has ‘modes of international acquisition’ -which 
are set forth in the text-books, e. g. Phillimore, vol. i, pp. 255, 
315, but following Roman Law it regards documents, not as modes 

of acquisition, but as evidence of acquisition. Strictly speaking 
alienation is effected by delivery of possession (imcfiiio) and accept 
ance.” It makes no difference that the cession is by sanad and 
kharita and not by a treaty. The engagements are just as valid 
and ^e form usual in India. As to the term “ jagbir” the grant of 
the Diwani to the East India Company was in the instrument of 
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grant termed a jagliir. The history of India in the time of the 

later Mtighal Emperors is full of cases of persons really independent Lachmi 
bearing titles indicatiye of dependence. Karaih 


Here there has been complete delivery of possession followed by 
long and peaceable enjoyment. The gift or cession appears to have 
been made by a competent donor and accepted by a competent 
donee, 1 8 years ago. The transaction being one between States in 
their political capacity, if the donor wished to resume the gift as 
invalid, no Municipal Court could take cognisance of the claim. ^ 

War is the litigation of States and the only mode of trial is the * 

wager of battle. But neither the donor nor donee is dissatisfied 
with the transaction. 

The cession would appear to be an act of State done by that 
power in the State to which the performaiioa of such acts is ordina- 
rily intrusted by the nation, and if this once becomes apparent the 
Court will not examine further into the matter. The plaintiff in 
this case is a British subject who took a mortgage of the villages 
10 years after the cession, while they were de factd"^ part of the 
Eampur State and administered to by Kampnr officials. He now ^ 

argues that the cession is invalid and that this Court has jurisdic- 
tion to deal with the land. I submit that the d& facto"^ cession 
pleaded and proved by the defendant is a good plea in bar of suit 
go fiir as it relates to these 19 villages, and that the question of the 
ori<yinal validity of the cession does not arise. But as the question I 

has been raised, I further submit that the cession was and is a 
clearly good and valid cession of territory in form as well as in 
substance, and that there exists no grounds for questioning it, 

Mr^ Omlan . — Admitting that there has been a cession of the 
villages in dispute to the Nawab of Eampur, it was a cession by 
mere grant and not a cession in full sovereignty, and not only was 
it a cession by mere grant, but the grant was conditional. The 
sanad for the villages states that they were bestowed” on the 
Nawab on the same conditions as those on which he holds Ms old 
territory. His old territory is held by the Nawab in ^‘jaghir,’’, 
that is to say, subject to his obedience and fidelity to the Paramount 
Power, and to the right of the Paramount Power to resume the terri- 
tory if it so pleases (art. 4 of Engagement No. iv. relating to the 
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State of Eampur, AiteMson’s Treaties, ed. by Talbot, voL ii, p. 9; 
arts. 2 and 4 of Engagement No. v. Ibid. vol. ii, pp. 10, 11 ; 
art.' 2 of the Engagement dated the 30th December, 1794, Ibid. to). 

*ii, p. 13 ; the deed of acknowledgment dated the 30 th December, t 

1794, Ibid, vol. ii, p. 15 ; agreement dated the 21st August, 

1840, Ibid. vol. ii, p. 18 ; agreement dated the 10th April, 1855, 

voL ii, p. 19; and art. 2 of agreement with the Nawab 4 

Wazir of Oudh dated the 19th September, 1781, Ibid. vol. ii, p. 81). 

Where territory has been ceded in full sovereignty it is expressed 
to he so ceded — see sanads given to the Eajas of Jheend and 
Nabha on the 5th May, 18'>0, Aitehison’s Treaties, ed. by Talbot, 
vol. vi, pp. 82, 87. Where too a cession in full sovereignty 
is made it is made by ^Hhe Viceroy and Governor-General” — 
see the same sanads— -and not by Government” — see the sanad for 
■ the villages in dispute. T lie validity of a mere grant of territory, 
and of a grant not in full sovereignty, cannot be determined with 
reference to the principles of international law. The cession in 
this case was not made by the Crown. The consent of the Crown 
was not asked for, and no direct sanction was given by the Crown.' 

The power to cede territory in India in the time of peace is vested ^ 

in Parliament. It is true that by Letters Patent granted by Geo. 

II to the East India Company, bearing date the 14th January, 

1758, the East India Company were empow’^ered to make treaties 
of peace and cessions of territory, but tbe Charters granted by the - 
Crown have always been confirmed by Parliament— see the Act 53 
Geo. Ill, c. 155. Moreover all the rights and interests' poss- 
essed' by the Company were placed by it at the disposal of Parlia- 
ment — see preamble to the Act 3 and 4 Wm. IV, c. 85. From 
the passing of that Act up to the time of the mutiny there have 
been no important cessions of territory in India in the time of 
peace by tbe Governor- General. The instances of such cessions 
referred to by Mr. Fitzjames Stephen in the Case (1) 

occurred, with two exceptions, before the passiug of that Act. 

The two excepted instances occurred in 1846 and in 1856 respec- 
tively, and in one •instance the territory ceded was conquered 
shortly before its cession. That the powder to cede territory in 


India is vested in Parliament appears also from the provisions of ' 
(1) L. B. 6 Ina. App, at pp. 128, 129. 
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s. 49 of the Act 24 and 25 Vic. c 85. It is tbere enacted tliat tte 
boundary of any proTince or territory cannot be altered by the 
Groceroor-Geoeral without the sanction of Her Majesty* 

Where the Crown has ceded territory in the time of peace it 
will be found that it has done so with reference to a treaty of peace. 
Treaties of peace are ent ered into in pursuance of negotiations, and 
for obvious reasons it is important tlrat such negotiations should be 
concluded as quickly as possible. The nation has therefore con- 
ferred on its suprenie executive the right of making treaties of 
peace, and where such right exists the right of ceding territory 
follows as a consequence. But where there is no treaty, there is no 
right of cession. A cession of territory by the Crown in time of 
peace without reiereiica to a treaty is beyond its prerogative — 
Forsyth, Const. Law, p. 182. The cession in this case was 
made oS: hand, in the time of peace and wntiiout reference to a 
treaty, in the belief that it would pass unquestioned, and is invalid. 
A cession of territory by mere grant, and that a conditional grant, 
cannot release the inluibitants of such territory from their allegi- 
ance, and unlcvss a cession of territory does release its inhabitants 
from their allegiance, it is invalid —Forsyth, Const Law, p. 186,, 



The Court {TcrRNBii, 0. 0. J., Pearson, J., and Oldfield, J.) 
delivered the following 

Judgment.- — f)n the 22iid June, 1871, the plaintiff, a banker 
at Bareilly, advanced to the defendant Rs. 1,20,000 to bear in- 
terest at one per cent, per meiiseui, and with the following stipu- 
lations : that whatever interest might remain due at the end of 
each year should be added to the principal and bear interest at 
the rate agreed ; and that, in the event of the plaintiff finding it 
necessary to resort to legal proceedings for the recovery of any 
simi due to him, ilia debt sliould, even after decree, bear interest 
at the rate agreed. As security for the loan, the defendant mort- 
gaged a large number of villages. Default having been made in 
the payment of principal and interest, the plaintiff, on the l*oth 
September, 187fi, institutei this suit tO' recover- Rs. 2,17,402-8 -0, 
due in respect of principal and interest up to the date of suit and 
future interest at the rate agreed, by bringing to sale the estates 
mortgaged*' ■ 
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The defendant admitted the execution of the mortgage-deed 
and the receipt of the consideration; he also admitted that no 
moneys had been paid in respect of principal or interest ; but he 
pleaded that the stipulation for the payment of compound interest 
was a penal provision which the Court was not bound to enforce ; 
and that the stipulation for the payment of interest after decree at 
the rate of 12 p>er cent, was inoperative, in that it could hot oust 
the discretion of the Court to award interest on the sum decreed 
at such rate as the Court might think proper. The defendant 
also pleaded that, of the estates mortgaged, nineteen were not 
within the North-Western Provinces nor within British India, but 
were within the territory of a Foreign Prince, having been ceded 
to His Highness the Nawab of Rampur, and that the Court had 
no jurisdiction to order, the sale of these estates. 

The plaintiff contended that he was- entitled to interest at tho 
rate agreed, and that the estates to which the last plea referred 
ivere from of old and still continued to be British teriitory ; that 
the alleged ' cession conferred on the Nawab merely the right to 
receive the public revenue assessed on the estates and not territory 
in sovereignty ; that the Nawab was not competent to accept ter- 
ritory in sovereignty ; and that territory in British India could 
not be ceded without the consent of Parliament, which consent had 
not been obtained. 

Seeing that the issue relating to jurisdiction raised important 
questions of law, this Court, with the consent of the parties, called 
the case up to its own file for trial. 

' Inasmuch as the claim affects estates admittedly within tho 
jurisdiction of the Courts of Bareilly, as well as estates which are 
alleged to be outside the area of the territorial j urisdiction of those 
Courts, we must dispose first of the. issues relating to interest. 
(After disposing of these issues the judgment proceeded as follows :) 
Wo find that the plaintiff is entitled to. reeover Es. 1,20,000 
principal, and Rs. 97,402-8-2 interest up to date of suit, and interest 
on the whole debt Es. 2,17,402-8-0 at the rate of . 12 per cent, 
from tho institution of the suit until realisation. 



It remains for ns to determine whether, for the satisfaction of 
the amount due or to become due, the Courts of Bareilly would be 



■ Allahabad ■siEiP.s. - 

competent to order tlie sale as well of the estates which lie with- 
in the territory alleged to have been ceded to the Nawab of Eam- 
pur as of the estates which admittedly still remain in the District 
of Bareilly. 

The hlawah Mahomed Yusuf Ali Khan Bahadur having ren^ 
dered conspicuous services to the British Government during the 
Mutiny, it w^as determined to confer on him a substantial reward. 
It was at first proposed to make over to him the pargana of Kashi- 
pur adjoining Eampiir on the north-west, but bounded on three 
sides by British territory. The inconvenience of the existence of 
a Foreign State” in the midst of British territory was pointed 
out to the Government of India by the Lieutenant-Governor, 
North-Western Provinces, on the 20th January, 1860; and for 
this and other reasons it -was suggested that, in substitution for 
Kashipur, the Nawab should receive certain villages in the Dis- 
trict of Bareilly, which had once formed part of the Eainpur terri- 
tory and had been taken from it at the close of the last century, 
and also certain villages in iliO District of Aloradabad. These pro- 
posals were sanctioned, and Mr. Inglis, the Collector of Bareilly, 
in the early part of the year 1860, gave possession to the Nawmb’s 
agents of the villages in Bareilly, and among them, of the nineteen 
villages before mentioned. The revenue records were at the same 
time delivered to the Nawab’s representatives, and ^^proclamation 
of the change was made throughout the whole of the assigned tract.” 
On the 19th May, 186^, the Q-Gvernment, North-Western Proviu- 
oes, reported Mr. Inglis.’ proceedings to the Government of India, 
and on the 23rd June, 1860, a saiiad was executed by the -order of 
the Ticeroy and Governor -Geneival in the following terms : 

Whoreas Fursaind Dil Pizeer Kawab Maboiued A usiif Ali Khan Bahadur, 
Kawab of Rampur, exhibited from the conimenceiiiant hf the rebellion to the 
end Ms unswerving loyalty to the British Goverranent by affording peYSonrd 
and pocimiary aid, protecting the lives of Ciiristians and rendering other good 
services, to the satisfaction of Government, the Kawab has already been 
thanked, a killat of distinction has been ooiifeiTcd ux3oa him, the number of 
his salute.guns has been increased, and an addition has been made to his title's. 
In further recognition of Ms services, the Government hereby bestows on him 
the villages in Bareilly and Moradabad as per separate e hedules, assessed at 
Rs. 1,23,527-4-0, in perpetuity, from generation to generation. The above 
villages are now annexed to the old territory of the K awab on the same pondi- 
'■ on wMch he holds' that territory.'^ ■ ^ 
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The names of the nineteen villages appear in the soheclule 
entitled List of villages situated in Bareilly.” 

The transfer of the villages to the Nawab excited the appre- 
hensions of the zamindars who petitioned the Grovernment of India 
that, on the expiry of the settlement, their proprietary rights might 
fee maintained. The substance of the petition having been eommu- 
nicated by the Lieutenant-Governor to the Nawab, His Highness 
addressed a kharfta to the Lieutenant-Governor, in which, refer- 
ring to the confident hope expressed by the Lieutenant-Governor 
that he ( the Nawab ) would not fail to consider the rightful 
claims of the petitioners, the Nawab assured His Honour that, if 
it pleased the Almighty, the rights of these petitioners as well as of 
others in the same situation would be duly respected and regarded, 
inasmuch as he had in his ad'.ninistratioii made a point of govern- 
ing his subjects on the recognised principles of equity and justice 
which obtained under the British rule. 

On the 7th March, 1862, a despatch was addressed by the 
Secretary of State to the Governor-General, of which the follow- 
ing paragraphs are material : 

“ (i) I have received and considered in Council your letter, dated 22nd 
J une, 1861, relative to tbe substitution, with the consent of the Naw^ab of 
Rampur, of villages amounting in value to Rs. 1,28,500 f>r the pargana of 
Kashipur as the reward of his services daring the recent distuihances. 

‘^(iii) I learn with much satisfaction that the Nawab has freely 

and willingly consented to accept villages in the Bareilly and Moraclabad dis- 
tricts, yielding about Rs. 1,28,000, in lieu of the Kashipur parg-ina, which he 
is stated to have estimated as prospectively worth to him two lakhs of rupees 
per annum. 

(iv) Among the papers submitted with your despatches is a memo- 
rial of some of the proprietor of the transferred estates, setting forth in tem- 
perate language objections which must be admitted to be far from unreason- 
able to the arrangement you have mada 

“(v) The transfer to a Native State of villages which have been long 
under British administration, and formed part of one Regulation Province, is 
always objectionable. I observe that all these villages which have been trans- 
ferred to the Nawafe of Rampur by the present an'angement have ever since 
our acquisition of Rohilkhand belonged to the District either of Bareilly or 
Hotadabad They appear to be all held direct from Government, their res- 
-pective proprietors being the sudder malguzars paying their revenue to the 
Collector without the intervention of any talukdar. 
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^ (vi) Tlie Nawab must understand tliat, in these villages, all lliat be 
acquires by the transfer is tlie right to collect and appropriate the assessed 
revenue, tlie amount of which caMiiot be increased during the period of exist- 
ing engagements ; and that, after the expiration of the present settlement, 
the proprietors will be entitled to reassessment with the Nawab on the same 
principles as are accorded by your officers to the villages similarly circum- 
stanced in the District from which they are Unwillingly transferred. 
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^V{vii) I am glad to observe that you have directed that the Kawnb be 
informed that you expect him to respect existing rights and tenures. I am 
of opinion that a stipulation to this effect should be inserted in the sanad of 
grant which I r^^quest ma}^ be done, and that a copy of the sanad may be 
forwarded for my information 


The Government of India, having received from the Nawab 
the kliarita above-mentioned, considered it unnecessary to alter 
the sanad which had been already executed. Replying to the des- 
patch of the Government of India on this subject, the Secretary of 
State, in a despatch dated 9th February, 1863, observed : 


Her Majesty’s Government regret that, in the original grants transfer- 
ring the several tracts of country, no words were introduced for the main- 
tenance of existing rights in the land ; they da not wish you to adopt any 
other measures for the furtherance of the object in' view tlian such as may 
be resorted to without giving offence to the respective Chiefs or exciting 
mistrust m their minds.” 

It was subsequently discovered that, owing to similarity of 
names, an error had occurred in the assessment of the village.?. To 
rectify this error, it was proposed that the Nawab should re-trans- 
fer to the British Government Piparia and Chakarpnr, but should 
remain in possession as muajidar of these villages, which should 
be subject to the Civil, Crimiaal and Revenue Regulations in 
force in British territory ; and that in exchange for Piparia and 
Chakarpnr in Serouli, he should receive Piparia and Bhikampur 
in pargaiia Ghowmehla. The Nawab assented to these terms in a 
Idiuty dated 22nd March, 1864, and the arrangement was communi- 
cated to the Secretary of State. In a despatch, dated 7th November, 
1864, the Secretary of State approved the alterations that had been 
made ; and observed that ^^the instructions of Government that a 
territory yielding an annual revenue of between Es. 1,28,000 to 
Rs. 1,29,000 be made over to the Nawab in exchange for the 
pargaina of Kashipur were fulfilled.'’ The despatch continues : 
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Under these new arraapjonients, the Navvab will continue to hold, 
hut only as mn'ajidar and subject to British Civil, Criminal, and 
Eevenue . Regulations, Piparia and Chakarpur (worth Rs. 1,681) 
lately made over to him in full sovereignty under a misappre- 
hension that they -were identical wnth two villages of the same 

name (iv) Her Majesty’s Government are gratified that the 

l^a'wab should have again complied with your request involving a 
small loss to him of rovenito and diiniiiution of his jurisdiction. A 
communication to this effect should be made to His Highness. ” 

From the year 186 '^, when Mr. Inglis gave possession to the 
Uawab, up to the present time, it has not been shown that the 
British authorities have exercised any adininistrative’' or judicial 
functions in the villages transferred. On the other hand, it is 
shown that in November, 1862, the Sadr Diwani Adalat, North- 
Western Provinces, refused to disturb an order of the Judge 
of Bareilly declining to issue process . in execution of a decree 
of the Privy Council against certain estates of the defendant 
in this suit on the ground that they had been transferred from 
British territory to that of the Nawab of Rampur (1). It has not 
been denied on the part of the plaintiff that, from the. date above- 
mentioned, adininistrative and judicial functions have been exer- 
cised in the transferred villages under no other authority than that 
of the Nawab. 

The documents to which we have referred and the admitted 
facts leave no room for doubt that there has been not merely an 
assignment of revenue but a tr-ansfer of territory. We assent to 
the argument that in such arrangements we are not to look to docu- 
ments as operating by their own force to transfer sovereignty — 
Kent’s Commentaries, 10th ed, voL i, s. 177. We are to look to 
what was done ; though we may consider the language of docu- 
ments as evidence of what was intended to be done. The circum- 
stance that the arrangement was recorded in a sanad is not in- 
compatible with a cession. It is not inconsistent with usage 
in this country that a grant of sovereignty or territory by the 
Paramount Power to a Feudatory should be expressed in a 
sanad. The Eas.t Indian Company in 1818 entered into a treaty 

(1) Misc. R. A. No. 1384 of 18G2, decided the 1st November, 1862. 
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witli the Nawab of Bhopalj wliereby ifc was stipulated that tbo 
Kawab and bis successors, althougb bound to act in co-operation : 
with the British Goyemment and to acknowledge its supremacy, 
should remaiu absolute rulers of their country—^Aitchison’s Treaties, 
ecL by Talbot, vol. iib .370 ; yet wlien, as the reward for services iu 
the mutiny, pargana Bairsea was granted to the Bhopal State in sover- 
eignt.y, the grant was expressed in a sanad — Aitchisoii’s Treaties, 
ed. by Talbot, voL hi, 374. So also treaties had been made with 
Holkar in 1805 and 1818, but when in 1844 the guddee became 
vacant, intimation of the bestowal of the principality on Maharajah 
Tookajee and the heirs of his body lawfullj" begotten was convevel 
to him by sanad. Pattiala is the largest of the Sikh States. In 
recognition of the assistance rendered by the Maharajah during 
the Nipal war, portions of the Keoiithiil and Biighat States were 
conferred on him ,and his heirs for ever by sanad uated 20tli 
October, 1815. At the close of the Sikh war, the Maharajah 
received a sanad, dated 22nd September, 1847, recognising him 
as entitled to continue in possession of his ancient hereditary estates 
with all Government rights thereto belonging of police jurisdic- 
tion and collection of revenue free from any demand of tribute or 
revenue on the part of the British Government ; and it was de- 
clared that his chaharumains, feudatories, adherents and dependents 
would continue bound in their adherence and obligations to the 
Maharajah as theretofore. Again, in I860, the F3ritish Government 
gave additional territory to Pattiala, and by sanad declared that 
His Highness the Maharajah and his heirs for ever should exercise 
full sovereignty over his ancestral and acquired domains — Aitchi- 
son’s Treaties, ed. by Talbot, vol. vi, pp. 65-69. 

Hor is it inconsistent with a cession of sovereignty that it 
should be accompanied by conditions for the benefit of the inhabi- 
tants of the ceded territory, Gibraltar and Minorca were ceded 
to the English in 1713 on condition that the Spanish inhabitants 
should enjoy their estates and religion— Smollett, vol. ii, p. 97. 
Upper Assam was in 1833 ceded to Eajah Poorunder Singh subject 
to tbe payment of an annual tribute, the Maharajah binding him- 
self in the administration of justice to abstain from torture and 
barbarous punishments which had been practised by former Rajahs 
of. Assam. , ■ ' ■ . ■ ' 
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Tha sixth paragraph of the despatch of the 2Qd March ,1862, 
above quoted, must be read with the other despatches we have 
cited, and indeed is- ex.plaiiiel bj the seventh paragraph. The ces- 
sion to tlie Nawab was to be accompanied by the stipulation that he 
was to r.^>pect existing rights and tenures. This condition would 
not, as we have shown, be inconsistent evith the cession of territory 
in sovereigaty, 'an l the despatch of the Yth November, 1864, states^ 
distinctly that the territory granted had been made over to tbe- 
Nawab in full sovereignty. 

The sanad^ as we have said, declares that the territory granted; 
is annexed to the old territory of the Nawab to be held on the 
same eo-^ditions as those on which he holds that territory.” Unless 
it can be shown that the old territory is held on conditions^ 
incompatible with sovereignty, it does not admit of dispute that the 
territory made over to the Nawab in 1860 was-ceded in sovereignty,. 

In the course of his address Mr. Evans conceded that a ces--. 
sion of t uTitory, with rights of sovereignty, could not be made to a. 
mere subject, and thereforo the- learned counsel for the defend- 
ant raised the question as to the status of the Nawab. The Nawab' 
holding in 1860 no other territory than Rampur, the question as to. 
his status is involved in the conclusion at which we may arrive as to 
the conditions on which the old territory was- held. In determining, 
it, we must not be taken to assent to the learned counsers position 
without some qualification. In Uoke’s Inst. Bk. iv, c. 71, it is. 
mentioned that Henry VI crowned the Earl of Warwick 
King of Wight ; bat it is added wec.)iild never find any Letters* 
Patent for this creation because as some doe hold the King could 
not by law create him a King within his owm Kingdom, because- 
there cannot be two Kings of the same place in one Kingdom.”^ 
Counties Palatine were however created within the realm of Eng- 
land, and bestowed on subjects, and in its foreign dependencies the 
Crown of England has granted to subjects what have been termed 
proprietary governments in the nature of feudatory principalities., 
with all the inferior regalities and subordinate powers of legislation’^ 
— Broom and Hadley’s Commentaries, voL i, p. 1 24. Pennsylvania^. 
Delaware, Maryland, . and Barbadoes are cited as iDstances, and to 
these may be added Bombay, granted by Charles II in 1669, ml 
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St. Helena, granted by the same King in 1674, to the East India 
Company. The G overnments established by Charter, of which we 
have had examples in British India, are also instances of the grant 
by the Sovereign of subordinate sovereignty to private persons, and 
the history of this country under native rule ’would, we apprehend, 
furnish precedents establishing the right of the Paramount Power 
to elevate subjects to the rank of Feudatories and to assign to them 
territories. We are, however, relieved of the necessity of deter- 
mining this point by the conclusion at which we have arrived as 
to the status of the Nawab. 

The case of The CharMeh (1) was cited by Mr. Evans as 
authorising a Court to consult histories, firmans, treaties, and 
even replies from the Foreign Office for the elucidation of such 
questions. The Evidence Act, s. 57, requires Courts in this 

country to take judicial notice of (inter alia) the existence 

of every State or Sovereign recognised by the British Crown, and 
declares that in such oases and in all matters of public history the 
Court may resort for its aid to appropriate books or documents of 
reference. From such sources and mainly from the collection of 
treaties originally published by Mr. Aitchison, the Secretary to the 
Government of India in the Foreign Department, we have ascer- 
tained the following particulars respecting the State of Eampnr 
and its ruler. 

His Highness the Nawab of Rampur claims descent from a 
Eohilla Chief, All Mahomed, who, having rendered service to the 
Emperor of Delhi in the suppression of the Bara Syuds, received 
the title of Hawab and a grant of a large territory in Rohilkhand. 
Owing to intrigues on the part of the Nawab of Otidh, Ali Maho- 
med was for a time deprived of his ‘ territory by Mahomed Shah. 
But taking advantage of the weakness of the Delhi ruler, Ali 
Mahomed regained the territory that had been assigned to him, 
and was confirmed in his possession by the son and successor of 
Mahomed Shah. In the absence of his elder son detained as 
a hostage at Delhi, and during the minority of his younger son, Ali 
Mahomed intrusted his territories to Hafiz Eahmat Khan and 
Dudi Khan; and on the 13th June, 1772, Hafiz Eahmat Khan 
<1) L. E., 4 A. and E. 59. 
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and the other Eohilla Chiefs hy treaty entered into an offensiye 
defensive alliance with the Nawab Wazir Sfanjah-ul-DowIa. 
Nabain On the division of ikli Mahomed’s territory among his sons, the 
EAjAPABiAr Jaghir of Eainpur fell to Eaiznllah Khan. The Nawab Wazir 
shortly afterwards declared war with the Eohillas, and with the 
assistance of troops of the East India Company, furnished by Warren 
Hastings, the Sirdars w-ere defeated and forced to.sne for peace. 

By a treaty to which Colonel Champion, the Commander of 
the Company s forces, was a party, the Kawab W^azir agreed to 
give Faizullah Khan the country of Eampur, and some other dis- 
tricts dependent thereupon, producing an annual revenue of 
Es. 14,75,000: while Faizullah undertook- to continue in submission 
and obedience to the Nawab Wazir, to retain in service no more 
than 5,000 troops, to furnish 3,000 troops to the Nawab if and when 
retiuired, to enter into no relations with any other power save the 
Nawab, nor to hold correspondence with any save the Nawab, the 
English Chiefs excepted. By an agreement dated September lOtb, 
1781, which recited that by bis breach of treaty-Faiznllah Khan- 
had forfeited the protection of the British Government, and caused 
by his continuance in his present independent state great alarm 
and detriment to the hJawab, the Governor-General permitted the 
Nawab to resume his lauds and pay him in money the amount 
stipulated by the treaty, after deducting the charges he stood 
engaged by treaty to furnish. This resumption was not, however, 
effected. In 1783 Major William Palmer, acting on behalf of the 
Nawab and “ the gentlemen,” in consideration of the payment of 
fifteen lakhs of rupees, released the Nawab Faizullah from 

the obligation to supply the force of 3,000 men stipulated by the 
treaty, and in other respects affirmed the treaty. On the death of 
Faizullah, Gholam Mahomed Khan murdered his elder brother Ma- 
homed Ali Khan and usurped the Jaghir. The Nawab intervened, 
and being assisted by the British compelled the Eohillas, who had 
taken up arms to support Gholam Mahomed, to accept terms. What 
remained of the treasure of the Nawab Faizullah was given over in 
deposit to the Company. The Nawab Wazir Ausnf-ul-Dowla in 
Eecemher, 1794, hy sanad grant -d to Ahmud Ali Khan, the minor 
son of Mahomed AH Khan, maha’.s in ■ jaghir, including the town 
ofEampnr, producing a revenue of Es. 10,00,000, and received 



tOL. 11.3 


v' ' t', 

I'BtAHAfeAD SfiEiES; 





from him that treasure deposited with the Oompauy, amounting to 
Ks. 3, 22, GOD gold mohurs, as a namrana for the jaghir and in lieu 
of all rights of confiscation of the property of the Nawab Faizullah 
Khan and Mahomed Ali Khan. The East India Gompanj was a 
party to, and guaranteed the performance of, these engagements. 
In 1801 the Nawab Wazir ceded to the East India Oompany several 
provinces and among others the territory since known as RohiE 
khand. No mention of Eampnr is made in this treaty ; whereas 
the paramount sovereignty over Fiirukhabad and its dependencies^ 
which paid an annual tribute of Rs. 4,50,004 Is ceded in the fob 
lowing terms : Farukhabad and others, Rs. 4,50,00i. 
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It may be noticed that by * another treaty made in 1802 the 
Nawab of Farakhabad ceded the province of Farnkhabad and its de- 
pendenoies to the East Indian Oompany in full sovereignty. Ram- 
pur, it must be remembered, paid no anuiial tribute, and possibly 
on this account was not mentioned in the treaty of 1801. By Regu-^ 
lation XI of 1804, s. 22, certain specified articles exempted from 
export duty when exported to the territory of the Nawab Wazir 
were also exempted from the same duty when exported from the 
Ceded Provinces to the territory composing the Jaghir of Ram-^ 
pur and in Regulation IX of 1810 the same provision was re- 
enacted, and it was declared that all goods and articles of trade 
imported into the Province of liohilkhaiid from Rampur Jaghir, 
being of the description of goods and articles of trade which were 
liable to the payment of Government customs under that Regular 
tion, should be subject to the payment of the same import duties 
to which the same goods and articles of trade were subject, on im-^ 
portation from the dominions of the Nawab Wazir. These provi* 
sions were cited by Mr. Evaus to show that the territory of the 
Jaghir of Rampur was regarded as foreign territory and on the 
same footing in respect of trade as the dominions of the Nawab 
Wazir. 


In 1839 the Nawab Ahmed AH Khan died, fhe claims of 
bis daughter were set aside, and his cousin Mahomed Syed Khan 
having been admitted to the succession executed an agreement in 
the form not unusually employed by feudatories, dated 21st August^ 
1840. It commences as follows ; ^^Agricably to the orders of th# 
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187a Governor-General the Government of Ramp ur having devolved on 
Laohmi ^ therefore declare that all matters connected with my rule 

Waiiain shall be conducted with a view to maintain justice, &c,, &c.” 

From this document it appears that the Nawab recognised 
the British Government as having acquired the paramount rights 
of the Hawab Wazir over the Jaghir of Rampur* 

In 1855 Nawab. Mahomed Syed Khan was succeeded by his 
son Nawab Mahomed Yusuf Ali Khan, who, acknowledging that 
his succession had been sanctioned by the British Government, also 
executed an agreement declaring he would administer the affairs 
of the Jagbir vnth justice and equity and would govern the Pathans 
with consideratiom 

In 1862 the Nawab received from the Government a sanad in 
the following terms, which are identical with the terms of a similar 
instrument given on the same occasion to the Nizam and other 
Feudatory Princes : 

Her Majesty being desirous that the governments of the several Princes 
and Chiefs of India who now govern their own territories should be perp6-< 
tuated, and that the representation and dignity of their houses should be 
continued, I hereby, in fulfilment of this desire, convey to you the assurance 
that, on failure of natural heirs, any succession to the government of your 
State which may be legitimate according to Mahomedan law will be upheld. 

Be assured that nothing shall disturb the engagement thus made to you so 
long as your house is loyal to the Grown and faithful to the conditions of the 
. treaties, grants, or engagements which record its obligations to the British 
Government.” I 

In 1864 certaiu lands lying within the territory of Rampur, 
and it is stated at the bar also lands lying within two of the trans- 
ferred villages, were required for the purpose of constructing a 
railroad. The Nawab, in answer to inquiries addressed to him by 
the Government, North-Western Provinces, replied that he would 
give up the lauds required in full sovereignty, and that duties 
should not be levied on goods in transit through his territories, but 
onlyjon goods imported and exposed for sale in his markets. 


In 1865 His Highness Nawab Mahomed Kulb Ali Khan 
Bahadur, on succeeding to the Jaghir, executed an agreement in 
nearly the same words and to the same effect as the agreement 
executed by his predecessor in 1855. 
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. Mr. AitcWson estimates tbe area of Rampar at 1,140 sq^aare 
miles with a populatioa of 5,07,103 souls. No tribute is paid to 
the Britisb Goverameut. The Nawab maintams a force of 315 
artillery with 28 guus, 505 cavalry, and 977 infantry. He has 
also a police force of 1,023 men, and regularly constituted Courts 
for the administratioa of justice.. 
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The facts to which we have adverted show that the ancestors 
ofthe Nawab of Eampur were admitted to treaty engagements 
with the Nawab Wazir, when that Prince was in all but name 
independent; that they and His Highness the present Nawab 
have been recognised by the British Government as in possession 
of such powers of sovereignty as are enjoyed by the Feudatories of 
the Empire, and that the State of Rampiir has been held by them 
subject indeed to the extraordinary control of the Paramount Power* 
but otherwise independent. 


The learned counsel for the plaintiff contended that such 
govereignty was inconsistent with the name jaghir,” which we have 
seen was applied to the territory before tbe cession of Robilkband, 
and has since been retained, Tbe etymology of the term is not ineon- 
sistent with the sovereignty enjoyed by a Feudatory, though it may 
be admitted that the term is applied more frequently to tenures 
which do not partake of sovereignty: but as was declared in 
Calvings Case^ smpenumero ubi proprietas verhorum attenditur^ sensus 
veritatis amitiUur, The circumstances of India in the 18th century 
were such that the names of forms of government or rulers would 
afford little indication of their actual . sovereignty or attributes. 

The conquered rajahs or the appointed subadars, though still pro- 
fessing themselves dependent, had ceased to pay any real obedience 
or submission to the Mughal. In this distinction between nominal 
and substantial authority, the state of India might be not inaptly 
compared to tbe state at the same period of Germany. According 
to the ancient forms, the Princes, who had long since become inde- 
pendent of the Germau Emperor, nay who were sometimes hostile 
to him, still contiaued in name the humblest of vassals.” — Lord 
Mahon, History of England, voL iv, 427. It would be more than 
ordinarily dangerous to accept the denomination acquired by a 
State or a ruler at such a period as affording any certain tost of 
status. 
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Tte learned counsel who represented the Government went 
on to argue that, if the Court arrived at the' conclusion there had 
been an actual cession and occupation of territory by a foreio-n 
Sovereign, the Court need go no further. We understood him °to 
contend that a de facto occupation of territory by a foreign Sover.* 
eign of itself ousted the jurisdiction of the territorial Courts, and 
much more so if the occupation had been acquired peaceably and 
with the acquiescence of the territorial authorities. In support 
of his argument the learned counsel relied on the rule that per- 
sons born during the hostile occupation of territory by a foreign 
prince are subjects of the foreign prince. It is, however, a con- 
dition of this rule that the persons so born should be born of 
parents who are in obedience, and not hostile to, the foreign 
power— Craw v. Ramsay (1), cited in Forsyth’s Constitutional 
Law, p. 340. “ There are three incidents to a subject born : first, 
that the parents be under the actual obedience of the King ; second, ’ 
that the place of his birth be within the King’s dominion j and 
third, the time of his birth” — Calvin's Case, cited in Wheaton, Int, 
Law,- Lawrence’s 2nd annotated ed. p. 895. The de facto occupa- 
tion of territory is sufficient for the purpose of constituting allegi- 
ance by birth if the parents are in obedience to the power in 
occupation; but if the parents are not so subject but hostile, 
we apprehend the allegiance would be due to the de jure prinCe of 
the territory. It, however, appears to us that no conclusion can be 
drawn as to the question before us from the peculiar rules which 
determine allegiance. The jurisdiction of Courts is not ousted by 
the inability or the unwillingness of the Executive to assist in the 
execution of process. The French Courts did not lose their juris- 
diction in the territories occupied by the German Army during 
the late Franco-Prussian War by the mere fact of foreign occupa- 
tion. ^ Nor would such jurisdiction necessarily be lost if for a season 
a foreign power was allowed peaceably to occupy territory. At the 
same time in this, as in other matters, the Courts of Justice would 
be guided by principles recognised in Municipal Law. They would 
we apprehend, infer from a long occupation of territory peaceably 
enjoyed by a foreign power that there had been a valid cession or 
such acquiescence as would amount to a valid cession. They could 
(1) Vaughan, p. 28 L 
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mt) lioweyer^ draw sach mferences from an occupatioB of a few^ 
years^ althooojli it had been acquired without the exercise of iiostiia 
force and peaceably enjoyed. 

We must then proceed to determine whether the transfer was 
made by authority competent to make a cession. It is contended 
by the learned counsel for the plaintiff that a valid cession of 
British territory cannot be made without the sanction of Parlia- 
ment. On this point it was admitted at the bar that little could 
be added to the exhaustive arguments of Sir Vernon Harcourt, 
Sir Pitzjames Stephen, and Mr. Forsyth before the Privy Council 
at the hearing of Damodhar Gordhan v. Deoram Kanji ( I ), known 
as the Bhaunagar Gase^ and to the observations of the eminent judges, 
who, although they did not eventually decide the point, intimated 
with some distinctness their opinions on the arguments advanced. 

It is held by jurists that the authority competent to bind the 
nation by treaty may alienate the public domain and property by 
treaty — Kent’s Commentaries, lOfch ed. vol. i, ss, 165, 166 ; 
Wheaton, Ini Law, Lawrence’s 2nd annotated ed. pp. 457,873 : 
and although the opinions of Grotius and Puffendorf differ from 
the opinion of Vattel on the point, the Lord Chancellor appears 
to prefer the opinion of the latter writer, that there is no presump- 
tion against the power of the Sovereign to alienate without the 
consent of his subjects. It is declared by writers on Constitutional 
Law and is established by precedent that the Sovereign of Great 
Britain is the authority to which is committed the power to make 
treaties. II appent tantiim a roy foedus percuUre et helium indieere 
— Calmn^s Case. To make leagues and alliances belongs to the 
King only” — Oomyn’s Digest, Prerogative, Bk. iii ; Stephen’s 
Blackstone, vol. ii, p. 503. At a very early period in Parliamentary 
history, Sovereigns of England consulted the Parliament in reference 
to questions of peace and war, and in two instances treaties made 
by the Sovereign were confirmed by Parliam€mt. A league of 
matiial assistance made by Henry V with the Emperor Sigismund 
on the llth August, 1416, was confirmed by Pafllameut ea October, 
14th, 1416.— Coke’s Instit. Bk. iv. c. 26. The treaty of Troyes 
wherry- England and Prance were to be united under em King re- 
caved the sanction of Parliament on the 21st May, 

• (i) 1. t Bom. m. 
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Middle Ages, voL iii, p. 97. The submission of the latter of 
these treaties to Parliament ( and it will be observed that neither 
was submitted until after it had been concluded by the Crown) 
may be explained by the circumstance that it dealt with the Orown 
and territory of England ; but it is tiiore probable it was due, as was 
perhaps also the submission of the former treaty, to the King’s con- 
sciousness of the weakness of his title to the Orown and to his fre- 
quent need of the subsidies over which the Parliament had then 
established its control. Coke’s Instit. Bk. iv, c. 26, states it to 
have been one of the charges brought by the Commons against the 
Duke of Suffolk that he had procured the King to have conference 
with the French Ambassador in his presence only, without any 
other of the Council. This was in 1450: again in 1529 of the 
articles exhibited against Cardinal Wolsey, the 2nd and 3rd 
charged him with infringing the prerogative of the king in nego- 
tiating treaties; but on neither of these occasions was complaint 
made of any invasion of the functions of Parliament. In 1698-1700 
William III negociated and ratified the Partition ” treaties 
without communicating them to the Privy Council. It is true 
Lord Somers was impeached for carrying out the King’s instruc- 
tions with regard to these treaties, but the impeachment fell through 
and the treaties were not disaffirmed. With the exception of the 
Treaty of Versailles in 1783, no precedents have been produced to 
show that in modern times the Orown has sought or received the 
intervention of Parliament in regard to treaties except in those 
cases in which it has required the action of Parliament to give 
effect to the treaty. The Treaty of Versailles as was pointed out 
in the Privy Council stands on a peculiar footing. Its object was 
to conclude a peace with the American colonies whose people had 
been declared by Parliament rebels with whom no intercourse was 
to be maintained, and therefore it was necessary that authority to 
treat should be given by Parliament. 

It is argued that- the Orown cannot of itself cede territory be- 
cause it cannot release the inhabitants of the territory from their 
allegiance. But allegiance is correlative with protection : mutua 
-debet esse domini et suhditi connexion ita, quod quantum debet domino 
ex homagio tantum debet domintis ex dominio,*»*m\*€st reciprocutn liga^ 
meny quia skut subditus tenetur obedirey ita rex regere et protegere— 




.Allahabad' SERIES. 


21 


Olanville, cited in Cahm's Case, When then th.e Cra^vn ^vlthdraivs 
its rule from territory and consequeniiy no longer affords pi’otec- 
tion to the inhabitants of the territor}^, they are free either to con- 
tinue their allegiance to their former SoTereign or to transfer it to 
the Sovereign who succeeds to the territory. In or is it necessary 
that allegiance should be transferred by express submission, its 
transfer may be aocomplished by tacit submission ; and tacit sub- 
mission may be inferred from remaining in the territory under the 
dominion of the succeeding Sovereign and fulhlling the obligations 
of subjects—Foi’syth’s Constitutional Law, p. 335. 
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It was shown by the instances cited in the Privy Ooiincil that 
the Grown has without the intervention of Parliament ceded territory. 
Thus by the Treat}^ of Breda, in 1667, ISTova Scotia, then known as 
Acadia, was restored to France, and Surinam to Holland. By the 
Treaty of Ryswick, in 1697, a part of the Hudson’s Bay territory 
was ceded to France. It was also shown by the invSiance of tho 
cession of Florida in 1793 that a cession is not necessarily restrict- 
ed to territory which has been the subject of conquest or reeon quest 
during the particular war at the end of which it is made.' 


That the authority to cede enjoyed by the Sovereign is not 
confined to cessions made to put an end to, or at the close of, war 
is shown by the instances of the cession of Giiadalotq^e to Sweden 
in 1813, and of Sumatra and Bencoolen to the Netherlands in 1824 ; 
and we may here cbserYe that Wheaton, in discussing the posses- 
sion of the rights of cession by the treaty-mating authority^ admits 
it to extend to cessions when deemed necessary not for the national 
safety only but for policy ’’—Wheaton, Int. Law, Lawrence’s 
2nd annotated ed. p. f 73. 


It is further shown by the instances of Bencoolen and Florida 
above-mentioned and of portions of Canada ceded in 1783 that, 
even after Parliament has legislated for a territory, it is competent 
to the Grown to cede it. As was observed by the Lord Chancellor, 
the eircumbtance that territory has been the subject of legislation 
hy Parliament does not take away from the Crown its prerogative 
of cession. To the instances adduced on this point there may 
also be added the cession of Navrabgaiij to the Navrab of Ondli in 
1816, inasmuch as that pargana had theretofore formed part of the 
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district of Gorakhpur, and, as such, had beeu the subject of 
numerous Regulations enacted under the authority of Parliament. 

We are not concerned to inquire whether the Crown can with-- 
out the authority of Parliament cede any portion of the realm of 
Great Britain and Ireland. The authorities and precedents cited 
to the Privy Council, and the observations which fell from the 
eminent and learned members of the Committee in the course 
ol the argument, appear to establish coiielusively the prerogative 
of the Crown to cede territory which does not form part of the 
realm of Great Britain and Ireland: but it is also to be inferred 
that, where the inhabitants of a territory have been admitted to a 
share in the government through the instrumentality of repre- 
sentative institutions, the Crown lies under a moral obligation to 
consult them through their representatives before it proceeds 
to make a cession of their territory. 

Whatever be the extent of the prerogative of cession enjoyed 
by the Crown in other of its dominions, it is certainly not more 
restricted in this country. 

It is an axiom of English law that, when dominion is acquired 
by Great Britain in an infidel country already subject to law, the 
laws of England do not extend to that country: but the laws of the 
country are to be observed so far as they are nofc repugnant to the 
law of God until they are abrogated, and that, where such laws are 
rejected or silent recourse is to be had to natural equity— CaZum ’5 
Casei Blankard v. Galdy [1) ; Smith v. Brown {2) — -precedents 
the more noteworthy in that they appear to have influenced legis- 
lation for India. The Crown of England having acquired by con- 
quest or cession all the sovereignty or the paramount power in this 
country obtained, with that sovereigiity, the prerogative of cession, 
which from the nature of its authority had theretofore been exer^ 
cised by the paramount power without control. The prerogative 
so acquired has not been curtailed by any legislation. 

Furthermore, even before the qpmplete acquisition of para- 
mount sovereignty in India, the Crown had exercised the prerog- 
ative of cession by delegation without any intervention or objection 
on the part of Parliamfent. By Letters Patent granted in the 13th 

(1) Balk. 411. 

(2) Salk. 606. 
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vear of Cliarles II, April 3rd, 1661 , tte Company tHereby incor- 
porated was authorised for the security and protection of their 
factories and other places of trade in the East Indies to send 
ships of war, men and ammunition, and to appoint commanders 
over them, and to give commanders authority to continue or 
make peace or war with any prince or people, that wSre not 
Christians, in any place of their trade, to exact reprisals, and to 
erect castles and fortifications. By Letters Patent issued in the 
20 th year of Charles 11, March 27th, 1669, the Port and Island 
of Bombay were granted to the Company to be held in free socage 
as of the Manor of East Q-reenwich on payment of an annual rent 
of £10, in the same manner as Maryland had in 1632 been 
granted by Charles I to Lord Baltimore, to be held in socage as of 
the Manor of Windsor, he yielding yearly two Indian arrows. In 
this Charter it was thought necessary to introduce a, distinct de- 
claration that the Company should not aliene the territory thereby 
granted to any Prince, Potentate or State or person except such as 
should be the subjects and of the allegiance of the King. By the 
same Letters Patent power was given to the Company and to Go- 
vernors to be appointed by them to retain by force of arms pos- 
session of the territory thereby granted, and also of any territory 
they might thereafter acquire in the Bast Indies. 

By Letters Patent granted in the 10th year of William III, 
September 5th, 1698, the United Company thereby incorporated 
was empowered to appoint Governors who, under their direction, 
mi-ht raise and muster troops for the defence of their forts, factories, 
and plantations ; and by Letters Patent granted in the 26th year of 
George II, January 8th, 1753, the Company was empowered to 
appoint Generals of all the forces belonging to Fort St. George, 
Bombay, and Fort William respectively, and such Generals were 
authorised not only to protect by force of arms their respective 
territories but upon just cause to invade and destroy the enenaiee 
of the same. 

But in relation to the question before us by far the most im- 
portant of the several Charters granted to the Company is the 
• Charter granted by George II in the 81st year of his reign dated 
January Uth, 1758. The Letters Patent, after reciting .that the 
Company had been compelled to carry on war against the French 
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and likewise against the Nawab of Bengal and other Princes and 
Govornaients in India, and that some of their territories and posses- 
sions bad been taken by the- Nawab and afterwards re-taken, 
empower the Company by any treaty or treaties of peace made or 
to be made between them and any of the Indian Princes or Gov- 
ernments to ^Vcede, restore, or dispose of any fortresses, districts 
or territories acquired by conquest from any of the said Indian 
Princes or Governinenls, ” or which should be acquired by con- 
quest in time to come. 


It was at the same time provided that the Company should 
not have any power or authority to cede, restore, or dispose of any 
settlements, fortresses, districts or territories conquered from the 
subjects of any European power without the special license and 
approbation of the Crown. 

By the Act 13 Geo, 3, o. 63, known as ^^the Eegnlafcing 
Act,” there was commit ted to the Governor-General and Councii of 
the Presidency of Fort William superintendence and control over 


the Presidencies of Bombay, Madras and Bencoolen, and in s. 


9 it was declared unlawful for the President and Council of the 
last mentioned Presidencies (except in the cases therein excepted) 
to make any orders for commeacing hostilities or declaring or 
making war against any Indian Princes or Powers or for negoeiating 
or concluding any treaty of peace or other treaty with any such 
Indian Princes or Po vvers without the concord and approbation of 
the Governor-General and Council, and by the same Act the Gov- 
ernor-General and Cbuncii were directed to pay due obedience to 
all orders they might receive from the Board of Directors. 


The Act 24 Geo. 3, c. 25, established a Board of Com- 
missioners for the better governiiieat of the territorial possessions 
of the Kingdom in the Bast Indies. For this purpose the Board 
was invested with the superintendence and control over the terri- 
tories and over the affairs of the Company, and with power to 
direct all acts, operations and concerns which in any wise related 
to the civil and military government of the territories, It was also 
enacted that the Commissioners should be furnished with copies of 
all despatches received by the Directors of the Company and of all 
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,'eers ia the Basu laclieSj and that tiieir orders 
be obeyed by the Directors. The I5tii seeDioii of the Act empowered 
the Commissioners, if tliey considered the siityech-matter of their deli- 


berations ^^coaeernin^ the leyying of whir or making of peace or 


negociating with any of the Native Friiices or States in India” 
required secrecy, to send secret orders and insiiriietioas to the Secret 
Committee of the Court of Directors, who were thereupon required 
to transmit them to the respective Govoriiments and Presidencies, 
and sixeli Governments and Presidencies were required to obey the 
orders so conveyed to them. 
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By tlie 34tli section of the same Act the Governor-General 
and Council of Fort William were prohibited (except in the eases 
thereby excepted) without the express command of the Secret 
Committee of the Goart of Directors either to declare war or coin- 
meace hostilities or enter into any treaty for making war against 
any of the countries, Princes or States in India or any treaty for 
guaranteeing the possessions of any countriss, Princes or States* * * 
and in all cases where hostilities should be co.nmenced or treaties 
made the Governor-Qaaeral and Gonncil ware ordered to commu- 
nicate the same to the Court of Directors by the most expeditious 
means they could devise. 


These provisions were repealed and again enacted hy the Act 
33 Geo. 3, o. 52 and with some alterations by the Act 3'and 4 
Wm. 4, c. 85. From 1734 then, up to 1858 the power of 
cession granted by the Charter of George II was exercised by 
the Company subject to the control of the Board of Commissuin- 
ers. But before and during that period it was construed as 
extending not only to territorios acquired directly by conquest but 
also to territories ceded doubtless in many cases as a coiiseqiienco 
of conquest ; nor were these cessions made only for the purpose of 
concluding war or rectifying frontiers but for the promotion of the 

policy of the Government. ■ 


In 1765 the Nawah Wazir was restored to his dominions with 
the exception of the district of Corah and Allahaoavi 5 and among 
others he received Ghazipur and Benares, of which tho Company 

had obtained a grant from the Emperor, . 
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Tlie districts of Allaiiabad and Corah were given to the Em- 
peror for the maintenanee of his dignity, but pn his granting a 
sanad for Ourrah and Corah to the Maharattas they were resumed 
by the Company in 1773 and ceded to the Nawab W 
1816 the Company in the name of the British Government, ’ 
order to extinguish a debt due by the Government to the Nawab 
Wazir, ceded to the Nawab the district of Ehyraghur and the tend- 
tory then lately con(juered from the Ghurkas, and exchanged par- 
gana Nawabganj, part of the district of Gorakhpur, for pargana' 
Handia. 

In 1782 the city and pargana of Broach was ceded by the 
Company to Soindiah, in testimony of the. sense entertained of the 
generous conduct manifested, by the Maharajah to the Government 
of Bombay at Wargaon, and of his humane treatment and I'elease 
of the British gentlemen who had been delivered to him as hos* 
tages on that occasion. 

In 1805, at a time of peace^ the Company ceded to Sdindiah; 
the territories of Gwalior and Gohud, which had been ceded 
thorn by Rajah TJmbaji, who had held them as Governor for Scin* 
diah but had revolted. 

In 1806 the Governor-General restored by cession to Eagho- 
jee Bhooslah the territories of Sumbulpur and Patna which had 
been ceded to the Company in 1803. 

In 1817 a part of the territory captured from the Eajah 
Nipal and ceded to the Company by a treaty of peace was ceded 
in full sovereignty to the Sikimputti Rajah. In 1833 a portion of 
Assam was ceded to Eajah Poorunder Singh. 

It is unnecessary to refer to the other instances cited in argu- 
ment in the Privy Council. They are ah consistent with the ' 
n we have expressed as to the exercise of the power of cession 
by the Company ; and inasmuch as the Ccmpany acted only in 
virtue of the authority committed to it by the Crown, they 
-establish the exercise by the Crown of the prerogative of cession 
in this part of its dominions without any limitation, and without 
any intervention on the part of Parliament. But it is also impor- 
tant to remember that, notwithstanding the Crown permitted the 
Company to exercise its prerogative of cession in the East Indies, 
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it jbad not divested itself wholly of the prerogative m respeot of ^ 
its Indian dominions. Ohandernagore was captured from the 
French in 1793, and Ohinsurah from the Netherlands in 1795. 
They were administered by the Company and Regulations passed r 
for the establishments of Courts of Justice— Regulations land 
XVI of 1805 ; II of 1808 ; and IX of 1809. Chinsurah was 
restored to the Netherlands in pursuance of the treaty made in 
London on the 13th August, 1814, and Chandernagore was restored, 
to the French in accordance with the stipulations of the treaty 
made in Paris on the 30th May, 1814. In pursuance of the treaty' 
signed at Kiel on January 14th, 1814, the town of Serampore and 
its settlements were restored to the King of Denmark. 

In 1824 Bencoolen and the English possessions were ceded 
to the Netherlands in exchange for establishments on the continent 
of India and the town and fort of Malacca and its dependencies. 
This cession is the more noteworthy in that it was immediately 
■ hromrht to the notice of Parliament that the prerogative of cession 
had been exercised by the Grown. The treaty was concluded on 

the 17th March, 1824: aud ou the 24th June, 1824, an Act, 5 
Geo. 4 0. lOS, was passed transferring to the Company the 
island of Singapore and all the colonies and possessions ceded to 
His Majesty by the treaty, to be held on the same conditions and. 
snbieet to the same restrictions as the factory of Bencoolen and the 
possessions in the island of Sumatra had been held by the Company 
immediately before the conclusion of the treaty. 

The exercise of the prerogative by the Crown concurrently 
with the Company is established by these instances. 

By Act 16 and 17 Vic., o. 95, the territories administered 
by the Company were continued under their government in^trust 
for the Crown, and- they so remained until 1858 when it was deem- 
ed expedient they should be governed by and in the name of Her 
Majesty. Consequently by Act 21 and 22 Viet., e. 106, it was 
enacted that the government of the territories then in the posses- 
^ ^ion or under tlie government of tiie Oompany, and all povrers m 
fetation to <rovernment vested in or exercised by the Company 

and all territories in the possession or under the government M 

the Company, and all rights vested in or which, if to Act had not 
been passed, might have been exercised by the Company in 
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relation to any territories, should become vested in Her Maje.st-. 
LAcron of 1^10 Company thus came to an end ; and the privi- 

L'AnAiN lege to exercise the prerogati^'e.' of cession, which the Crown had 
conceded for the government and proteetion of the ' territories 
administered by the Company, expired when the occasion for it 
could no more arise. 


We find then that the Crown is competent to cede territory 
in its Indian dominions without the intervention of Parliament. 
.The prerogative of the Grown is exercised with the advice and 
thi’ougli the agency of the responsible ministers of the Crown. In 
the case before us it is shown that the cession of territory to' His 
Highness the Nawab of Rampur was effected hy the Government 
of India, tnat it was accepted by the Secretary of State as fulfil- 
ing instriiotions conveyed to the Government of India, and that it 
was approved by Her Majesty’s Government. We have then suffi- 
cient evidence of a cession by the Crown : and when it is proved 
that a cession has been so made, it is not for this Court to inquire 
whether in the particular instance the exercise of the prerogative 
was called for. ^ 


We therefore find that the nineteen villages which fail within 
the territory transferred to His Highness the Nawab of Rampnr 
had parsed by valid cession out of Rritish territory before the insti- 
tution of this suit, and that the Court in which the suit was insti- 
tuted had no jurisdiction to order a sale of those villages. 

A decree will pass for the sum found due and for the sale of 
the remaining villages in satisfaction of the debt and interest dne 
up to the date of realisation, if the debt, interest, and such costs as 
are decreed, be not paid into Court wifchiu two months after tho 
date of the decree. The claim to bring to sale the nineteen villages 
n Rampnr is dismissed. The plaintiff accepted the security which 
he now seeks to enforce many years after tlie territory had been 
ceded, and could not therefore claim “ lienevolence ” from tho 
ritish Government. He mast, should his security in British ^ 
ry prove insufficient, pursue his remedy in tlie Coarts- of 
Rampnr, and we doubt not he will' receive justice. But inasinuoli 
defendant was willing to admit the debt (save in respect 
of a minor item of interest), and the costs, with the exception of ' 
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the stamp-fee, have been incurred chiefly by reason of the plamtifFs 
contention regarding the jurisdiction of the Bareilly Court, we 
order that the plaintiff recover the stamp-fee from the defendant, 
to be realised in the same manner as the debt and interest : and 
that, in respect of costs other than the insfcitiition-fee, each party 
shall bear Ms own costs. 

APPELLATE CRIMINAL. 

Befim Sir MoUrt Stmrtf Chief Justice, Mr. Justice Pearson, and Mr, Jmiice 

r EMPRESS OF INDIA v. CH ATTAR SINGH am> others.’*^ 

Act XL V oflSGOfFenal Chde)^ s, 302 — Murder — Sentence — Judgment — Reference to 

High Cowr^—Aci X 0/1872 {Criminal Procedure Code), ss, 271, 287, 464. 

L,C,K,md D conspired to Mil S. In pursuance of sncli conspiracy L 
first, and then C struck N on tke head with a lathi, and S fell to the ground. 
While S was lying on the ground K and D struck him on the head with their 
lathis. Held fSTtrAUT, O.J., dissenting) that, inasmuch as K and D did not com- 
mence the attack on S, and it was doubtful whether S was not dead when they 
struck him, transportation for life was an adequate punishment for their ojSence. 

OhserTations by Stoaiit, C.J., on the impropriety of a judicial officer adding 
a note” to his judgment in a criminal case impugning the correctness of the 
conclusion he has arrived at on the evidence in such case. 

On the 6tb July, 1878, Mr, G. L. Lang, Sessions Judge of Ali- 
garh, convicted Chattar Singh, Lachman Singh, Kuudan Singh, 
and Dungar Singh, of murder, and sentenced all four persons to 
death. The Sessions Judge appended the following note ” dated 
the 10th July, 1878, to his judgment in the case : 

In sending up this case to the High Court for confirmation of 
the sentence or final orders in the case, I feel bound to express a 
doubt that has arisen in my mind regarding the complicity of 
Kundan Singh and Dungar Sii^igh in the actual murder of Shere 
Singh, a doubt that is not supported by the evidence but by the 
probabilities of the case. 

There can be no question that Lachman Singh and Ghattar 
Singh actually killed Shere Singh, and that, the alarm being at once 
given, they fled for their house. That some endeavour was made to 

♦ Reported under the special orders of the Hon’ble the Chief Justice. 
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seize the murderers before they reached their home, I gather from 
-the statements of Gulab and Lachnian before the police, as given 
in the police-diaries, an English abstract of which is filed with 
the proceedings. 

“ It is possible that Knndan and Dungar were close by, and 
took part in the rescue of Lachman and Chattar, and being seen in 
their company immediately after the murder were credited with 
having taken an active share in the murder. 

“ It is true that the direct evidence of the eye-witnesses is to 
the effect that all four of the accused struck Shere Singh, but in this 
country it is no uncommon thing for the most truthful witnesses 
to add to their evidence somewhat beyond what they actually saw. 

“ The very fact that the accused are unable to bring a single 
witness, true or false, to give evidence in their favour, proves how 
strong the feeling of the village is against them; and it is therefore, 
not impossible that the case against Knndan and Dungar has been 
somewhat exaggerated, so as to make them appear equally guilty 
with Lachman and Chattar. 

“ It is certainly far more probable that, after Shere Singh had 
been struck down and the alarm raised, Dungar and Kundan 
should have helped Chattar and Lachman to get away home, than 
that they should have wasted their time by returning to batter a 
dying man. 

“ Although I have heard it stated out of Court that such were 
the real facts of the case, no evidence is forthcoming to support it, 
nor indeed could Kundan himself have made this defence without 
incriminating his brothers Chattar and Lachman. 

Briefly, as it appears to me possible that the part taken by 
Dungar and Kundan in this affair may have been somewhat exag- 
gerated, and as it is certain that Shere Singh was actually killed 
by Lachman and Chattar, I would recommend the revision of the 
capital sentence in the case of Kundan and Dungar.” 

Appeals were preferred to the High Court by all four persona. 

Mr. Leach, for the appellants. 

^e Court (Stuabt, C. J., and OLDraLP, J.) delivered the fol- 
lowing judgments’; 
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Stuaet, C. J. — In tMs case the JndgCj after stating the opinion 
of the Assessors and recording his own judgment^ by which he 
conTioted the whole four prisoners of murder and sentenced them 


to death, has added to h!^ judgment ; 


by which he endea- 


vours to throw doubts on the conclusion at which he' had arrived on 
the evidence. I feel it my duty to state that, in my opinion^ this 
a most unwarrantable proceeding on the Judge’s part, and 
that nothing that that note Contains can be considered by us in dis- 
posing of the question whether the sentence shall be confirmed or not 
$he reasoning of the note is also such as ought not* to be made use 
of in a criminal case*. The Judge states in this note that he feels 
bound to express a doiibt that has arisen in his mind as to the com- 
plicity of Kundan ani Dungar in the murder, a doubt that, he 
adds, not supported by the evidence but by the probabilities 
of the case.” The note further states that it is true that the 
direct evidence of the eye-witnesses is to the effect that all four of 
the accused struck Shere Singh, ” adding, however, “ but in this 
Country it is no uncommon thing for the most truthful witnesses 
to add to their evidence so me what beyond what they actually saw,” 
although in his judgment he refers in terms of strong approval to 
the evidence of the principal witness for the prosecution, whom 
he describes as “ a respectable-looking oM man, who gave Ms evi- 
dence in a straight-forward manner that convinced me of the truth 
of what he said.” The note states further probabilities” wholly 
iinsupported by the evidence, and I actually find in it the following 
extraordinary remark : although I have heard it stated out of 
Court that siich Were the real facts of the case (that is his pro-^- 
babilities and surmises after the trial) no evidence is forthcoming 
to support it:” and the note ends with the following conjecture : 


it appears to me possible that the part taken by Kundan and Dungar 
ill this affair map have been somewhat exaggerated, and as it is 
certain that Bhere Smgh was acludlly killed by Lachraan and Chat-^ 
tar, I would recomniend the remission of the capital sentence in the 
case of Eundan and Dungar.’^ Bow, hot a word of this is sup- 
ported by Ihe evidence, or any portion of it, which was given be- 
fore the Judge himself at the trial, and I do not see that we are 
driven to conclude that Shere Singh was actually kilM by Lach-^ 
man and Ohattar. On the contrary ihere is evidence suggesdve 
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I J S78 of a different state of things. There are other nncalled-for remarks 
! ’ ;emphbss or ' ^ 'iiB.YQ stated enoagh to show its improper and 

j -inDiA. unwarrantable character, and to justify me in expressing the hope 

Chattab that such an inadmissible appendage to a criminal record may 
1 SijjGH, never be brought before us agaiuo- 

The facts and circumstances we have to consider appear to be 
these : The four convicts were all closely related to each other; three 
of them are brothers, and the fourth is a cousin, and they all lived 
together in the same enclosure. The deceased was one of the lam- 
bardars of the village, and he had on several occasions been obliged, 
in the discharge of Ms duty, to oust the accused from their holding; 
and bad feeling therefore existed between them and the murdered 
man, or rather on their part against him. As the Judge points out, 
no less than six different cases or causes of quarrel on this score 
were stated by Ohatfear and Lachman before the committing Ma- 
gistrate, and there can be no doubt of the bitter enmity entertained 
by these men against the deceased. Nor is there anything in the 
evidence to show that this enmity was shared more largely by any 
one of the four than by the others. They appear to have been all 
actuated by the same ruthless feeling, and to have acted on the 
night of the murder on a plan preconcerted among them all* This 
concert and identity of motive will appear from the method and 
manner of the attack upon: the deceased, as deposed to by the wit- 
nesses for the prosecution, especially Khushali, who is described 
by the Judge as a respectable, straight-forward, and reliable witness;^ 

From the evidence thus afforded it appears that on the evening of 
the 8th June last, at about 9 F, m., Shere Singh was returning 
from the bazar to hie house with the witness Khushali, and they 
had reached a shop, Shafkat^s shop, when the accused Chattar 
Singh, accompanied by. his brother Lachman Singh, came up from 
behind and struck Shere Singh heavily on his head with a lathi. 

The blow made Shere Singh stagger;^ but it was immediately fol- 
lowed by another blow from Lachman Singh, and Shere Singh 
then fell senseless ta the ground uttering these words— 

Rdm^^ Khushali, the witness, cried out when he saw his companion: 
thus assailed, but received a blow from Lachman which appears to 
have induced him to refrain from further interference. Meanwhle^ t 
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from a Spot which appears to have been exactly or nearly opposite 
to that where Shere Singh had just been attacked and felled by 
(Jhattar Singh and Lachman Singh, the two other accused, Kundan 
and Dangar, ran up^ also armed with lathis, and beat Shore Singh €uArTM.m 
as he lay on the ground, on the head, also, as it would appear. The 
four murderers then ran off pursued by Aulad Ali the chaulddar; 
but the four accused succeeded for the moment in reaching and 
securing themselves in their house, seeing which Aulad Ali returned, 


and found that Shore Singh was dead. The concert and identity 
not only of motive but action on the part of the whole four accused 
is thus shown, 

Ifor is it, I think, material, as against the concerted action and 
equal guilt of the whole four criminals, to consider whether, when 
Kundan and Dungar came up and added their blows to those of 
the other two, Shere Singh was then dead or still alive. The 
impression made upon me on this part of the case is that Shere 
Singh was alive, and had not then breathed his last, and that in all 
probability the blows of Kundan and Dungar sealed his fate. On 
this subject the posi examination by the Civil Surgeon is 

very important. It results, in the first place, from this gentleman^s J 

report, dated the 9th June, that, when Shere Singh was attacked, 
he was in a natural and healthy condition of body, and when he first 
saw the body he described it as that of a healthy-Iooking man.” 

On examination the Civil Surgeon found ^^the top of the head smashed 
in, skull fractured into small pieces, scalp torn, and bram lacerated and 
protruding,” Such being the terrible nature of the violence used 
against the unfortunate deceased, I scarcely think it reasonable to con- 
clude that such fearful injuries were solely produced by the blows of 
the two first assailants, Ohattar and Lachman; the condition of the head, 
on the contrary, indicates that the blows of Kundan and Dungar con- 
tributed in no small degree to the frightful state of things depos^ 
to by the Civil Surgeon ; and whether the deceased was still ahve 
or already dead when Kundan and Dungar attacked him with their 
lathis is, in my opinion, immaterial to the question of their guilt. 

That they believed Shere Singh to he alive when they attacked 
him I have no doubt whatever, and I do not see that we are com- 
pelled by the evidence to conclude that he was then dead. Such 
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would also appear to be the opinion formed by tbe Judge at the 

bit « evidence in Ms judgment, he states 

that tbe witnesses for the prosecution “ tell the same story - and 

■ f t"" <ielil>erately and ' b.arbarously murdered 

eie Singh ; they all say that Chattar struck first, and then LacM 
man, and that the blows of these two dropped Shere Singh, and 
that the other two prisoners, Kundan and Dungar, hammered him 
w le on the ground.” The Judge further states correctly that 
the four accused lay m wait for the deceased, took him unawares- 
closed in on him, and beat his brains out.” I have carefully read 
t e and have no hesitation in approving this statement of 

the eifect of it. There can indeed be no d oubt that this is a correct 
statement of the e&eot of the evidence; and it shows, I think that 
the whole four accused acted together and participated in the mur- 
der,>and that they all are equally gailty. 

Finding, therefore, that I cannot make any distinction between 
the two sets of the assailants, I would confirm the sentence of death 
on them all* 


Oldfield, J.— Pour persons have been convicted of murder, and 
sentences of death passed upon them and referred for. confirmation 
In respect of two, . Kundan and Dungar, the Judge has added a pro- 
ceeding, dated four days after he passed judgment, from which it 
would appear that he subsequently entertained doubts of the 
guilt of these two prisoners, and he recommends the remission of 
the capital sentences in their cases. 

There can be no doubt of the guilt of Chattar Singh and 
Lachman Singh, and the evidence points to the conclusion that the 
attack with intent to murder Shere Singh was premeditated 
He had been sitting with Ehnshali, a witness, at the shop of 
Bakhshi Ohaudhri, and at 8 or 9 p.ii. the two were walking 
homewards, and had arrived opposite the shop of Shafkat, not far 
oflf, when they were attacked by Chattar Singh and Lachman 
Singh. The former Struck the first blow of a club, which was at once 

r n 1 1 ^ and the deceased 

fell to the ground. It then appears that the other two prisoners 

came up from the opposite direction and struck deceased when 
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be was down, and tbat- all four ran off to their house not far off, 
where thoj appear to have resisted the attempt of the police to 
arrest them, and their arrest was finally made at 4 A. M. 

There appears to me to be no appreciable difference in the guilt 
of Ohattar Singh and Lachman Singh, and I would confirm the 
sentences of death passed on them. With regard to Kunclan and 
Dungar, I see no reason to distrust the evidence or to participate 
in the doubts which appear to have occurred to the Judge after 
close of the trial, and from reports which he must have picked up 
out of Oourfc. The Judge admits that these doubts are not support- 
ed by the evidence on the record, nor does he inform us that he is 
in a position, or that the accused are able, to support them by any 
evidence which is capable of being procured. 

On tbe contrary, the recorded evidence does not appear to be 
open to distrust. The accusations implicating these two persons 
were made without any delay by persons who have no interest to 
accuse them falsely ; the statements of the witnesses are consistent ; 
and it is shown that these two prisoners were on or near the spot 
where the outrage occurred by the substance of their own statement? ; 
and that they retreated with the other prisoners to the same house 
after the crime was perpetrated ; and they had equally with the 
others a motive for the murder. They seem to have joined in a con- 
spiracy with Ohattar Singh, and Lachman Singh, but they did not 
begin the attack, and it is doubtful if the death-blows were inflicted 
by them : for these reasons I would commute the sentence of death 
passed upon them to transportation for life. 

The learned Judges who heard the case differing in opinion as 
to the proper sentences to be passed on Kundan Singh and Dungar 
Singh, the case was consequently referred to a third Judge, with 
reference to the provisions of ss. 271 and 287 of the Criminal 
Procedure Code. 

PjsABSOH, J.— I concur generally in the view of the case taken 
by my hon’ble colleague Mr. Justice Oldfield, and am of opinion 
that the claims of justice will be sufficiently met by the sentences 
proposed by bim. 
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APPELLATE CIVIL. 


Before Mr^ Justice Pearson and Mr. Justice Oldfields 
RAJPATX SINGH (Plaintiff) v. BAM SHKHI KTJAB (Dependant), 

Act Fl//o/1871 {Registration Act) f $s. 17, cl. (2), 4^9~^Registration — Mortgage. 

Tile value of the interest created by a mortgage of immoveable property is 
estimated, for the purposes of the Eegistration Act of 1871, not by the amount of 
the principal money thereby secured, hut by the amount of such money and the 
interest payable thereon. 

Consequently, a bond dated the 9th August, 1873, which charged certain im- 
moveable property with the payment on the 31st May, 1874, of Rs. 98, and interest 
thereon at the rate of one per cent, per mensem, should have been registered. Bar- 
skan Singh v. Banwanta (1) followed. Nanabin LaTcshman v, Ananf Babaji (2) 
differed from (3), 

This was a suit to recover Rs. 98^ tlie principal money due on 
a bond dated the 9tli August, 1873, wMcb cbarged certain immove- 
able property with the payment on the 31st May, 1874, of such 
money together with interest thereon at the rate of one per cent, per 
mensem, the suit being instituted on the 26th May, 1877. The 
defendant set up as a defence to the suit that the bond operated to 
create an interest in immoveable property of the value of upwards 
of Es. 100, and its registration was therefore compulsory, and being 
unregistered it could not affect the property comprised in it. The 
Court of first instance held that, as the plaintiff only claimed to 
enforce his lien on the property in respect of a sum under Rs. 100, 
the fact of the bond not being registered did not bar his claim under 
it. On appeal by the defendant the lower appellate Court held that 
the bond could not affect the immoveable property comprised in it, 
inasmuch as it created an interest in the property of the value of 
upwards of Rs. 100, and was nevertheless unregistered. 

The plaintiff appealed to the High Court contending that the 
claim was maintainable, notwithstanding that the bond was not re- 
gistered, inasmuch as he sought to enforce a lien o^ the property 
comprised in the bond to the extent of Rs. 98 only, 

* Second Appeal, No. 5Q9 of 1878, from a decree of Hakim Rabat Ali, Subor- 
dinate Judge of Gbazipur, dated tbe 7th March, 1871, reversing a decree of Mirza 
Kamr-ud-din Husain, Munsif of Baliia, dated the Isfc August, 1877. 

(1) I. L. R. 1 All. 274. (3) See also contra, Narasayya CJietti v. 

(2) I, L. R. 2 Bom. S53. Qwmaf;ga Gheiti, I. L, R., 1 Mad. S7a 
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MunsH Sukh iJam aod Lda Lalta Prasad y for the appellant 

Babd Barodha Prasady for tlie respondent. 

The jndgraent of the Court was delivered hy 

PjeAKSON J.— The bond in suit, in reference to the ruling of this 
Court in Darshan Singh v. BaiiwaJita (1) and other similar rulings 
in similar cases, undoubtedly I'equired to be registered, and under 
s, 49 of Act VIII of 1871, cannot affect the property therein com- 
prised being immoveable property. We disallow the pleas in appeal, 
and dismiss the appeal with costs. 


Ka jpaxi 
SiJ'CSK 
V, 

Ram Sukhi 
Kuau. 


Appeal dimnissed. 


Before Sir Bohert Stuart ^ Kt., Chief Justice ^ and Jfn Justice Fear son, 

0AUEI DAT AND OTHERS (D efendants) v . GUE SAHAI (Plaintiff) and RUKMIN 

KUAE AND ANOTHER (DEFENDANTS),* 

Hindu Law- Alienation— Beversioner— Fraud. 

S was entitled, under tlie Alitaksliara law, to succeed, on tke deatkof if, lier 
mother, to the real estate of H, her father. Certain persons disputed right of 
succession and claimed that they were entitled to succeed to estate on death, 
and complained that M was wasting the estate. The differences between such persons 
and M and JJ were referred by them to arbitration, and an award was made and filed in 
Court which, among other things, partitioned the estate between S and such persons. 
Gf who claimed the right to succeed to the estate on S’.s death, sued for the cancella- 
tion of thv saward on the ground that it was fraudulent and affected his reversionary 
interests. HeUj relying on JDoicar v. Boonda (1), that the suit was maintainable 
notwithstanding that (? was not the nest reversioner. 

This was a suife for the cancellation of an award made on a 
reference to arbitration. The facts of the case were as follows : 
One Tek Ohand, deceased, had by his first wife three sons, Dario 
Singh, Nand Lai, and Sidh Gropal, and by his second wife one son, 
Sheo Prasad. On the death of Tek Cband the four brothers 
separated, and a partition of the family estate took place. Dario 
Sincfh died leaving two sons, who died leaving each a son, the son 
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• First Appeal, Ko. 121 of 1877, from a decree of Babu Bam Kali Chandbri. 
Subordinate Judge of Carrnpore, dated the 3rd September, 1877 
(1) I. L. E. 1 All. 274. 
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of one being Gur Satai; tlie plaintiff in the present suit, and of the 
other Kaja Earn, a minor. Nand Lai died in September, 1863, 
leaving a widow, Rukmin Knar, a defendant in the present suit, and 
a daughter, Sitala Kuar, also a defendant in the present suit, who 
had six daughters, one of whom had male issue. Sidh Gopal 
died leaving a daughter. Sheo Prasad died leaving six sons, of 
whom five, viz.y Bar Dat, Gauri Dat, Ambika Dat, Din Dayal, and 
Sheo Dat, were defendants in the present suit. The sixth son 
Prag Dat died leaving two sons. Ram Dayal and Sankata Din, also 
defendants in the present suit. After the death of Hand Lai difi« 
ferences arose between the heirs of Sheo Prasad on the one side and 
Rukmin Kuar and Sitala Kuar on the other side with regard to 
the estate of Kand Lai. The heirs of Sheo Prasad asserted, that 
they were the reversioners to such estate, and Rukmin Kuar was 
wasting it, while Sitala Kuar asserted that she was her father’s 
heir, and entitled to succeed to the property on Rukmin Kuar’s 
death. The parties, by an instrument in writing dated the 18th 
August, 1876, agreed to refer the differences between them to 
arbitration. In pursuance of this agreement an award was n^ade 
which, after reciting that it was made in order to protect the pro-. 
perty, to perpetuate the name of the ancestor, and to perform 
ceremonies for the spiritual benefit of the deceased (Nand Lai) dis- 
posed of all the estate of Nand Lai between the parties to the arbi** 
tration. 




On an application made by Sitala Kuar, this award was ordered 
to be filed in Court by the Subordinate Judge. The heirs of Sheo 
Prasad subsequently obtained possession from the. Court of the pro- 
perty awarded to them. The present suit was brought by Gur 
Sahai, a son of Dario Singh, and a grandson of Tek Ghand, as a 
reversioner to the estate of Nand Lai, against Rukmin Kuar, Sitala 
Kuar, and the heirs of Sheo Prasad for cauoellation of the award 
as being fraudulent and injurious to his rights as such rever- 
sioner. 

On the 7th June, 1877, the plaintiff and the defendants Rukmin 
Kuar and Sitala Kuar filed an agreement in Court, in which these 
defendants agreed that a decree should he made against them in 
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tie plaintiffs fayoiir, tie plaintiff on iis part agreeing tiat, in res- 
pect of a certain portion of tie property awarded to Sitala Knar, ie 
would not at any time seek to disturb ier possession. It was also 
stated in this agreement that ^Hie plaintiff is tie nearest heir to 
tie estate of tie deceased Hand Lai, tie husband of petitioner Euk- 
min Kuar.” On tie 24th July, 1877, tie heirs of Sieo Prasad 
filed a written statement in which (amongst other things) they 
urged that the plaintiff was not the next reversioner after Enkmin 
Knar, and consequently no cause of action had accrued in his 
favour. 

The Subordinate Judge fixed two issues for trial, (i) 
Whether the plaintiff is the next reversioner after Eukmin Kuar: 
if not has he any cause of slction ?” and (ii) Whether the plain- 
tiff is entitled to set aside the arbitration-award in dispute ^” 
On the first issue the Subordinate Judge held that, as Sitala Kuar, 
the heir to the estate of Hand Lai had no sons, and as the parents 
and brothers of Nand Lai were dead, the plaintiff was, under the 
Mitakshara law, a reversioner to the estate of Nand Lai on Sitala 
Kuar’s death; and that, as the plaintiff’s right as such reversioner 
was affected by the award, and Sitala Kuar, the heir to the estate, 
i*aised no objection to the plaintiff’s suit, the plaintiff had a cause 
of action. On the second issue the Judge held that the plaintiff 
was entitled to have the award cancelled, as it plainly affected his 
reversionary rights, and he accordingly gave the plaintiff a decree 
cancelling the award. 

The heirs of Sheo Prasad appealed to the High Court, contend- 
ing in their memorandum of appeal that the award was valid for 
the lives of Rukmin Kuar and Sitala Kuar and as between them, 
and that as the arrangements effected under the award were in- 
tended to save the estate from the consequences of a debt incur- 
red for the benefit of the soul of Hand Lai, such arrangements 
were legal and ought to stand good. 

Mr, Coiilan and Maulvi Obeidul Rahman^ for the appellants. 

Pandit AjudMa Mdtk for Gauri Dat,' respondent, and Pandits 
Sishamhhar Ncdh and Jfdud Lai for Rukmin Kuar and Sitala 
Kuar, respondents. 


Gavei Dat 
Gue Sahai. 
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Mr. Conlan contended that the plaintiff could not maintain the 
suit not being the next reversioner to the estate. He referred to 
Dabee v. Saradaprosaud Mookerjee cited in Horton’s Leading Gases 
on the Hindu Law of Inheritance, ed. by Scharlieb, part ii, p, 628 
and following pages ; and to the Tagore Law Lectures, 1870, pp. 
201 , 202 . 

Pandit Bisliamhar Nath relied on Dowar v. Boonda (1) and 
Ammur Singh Murdun Singh. {2), 

The following judgments were delivered by the Court : 

Stuart, G. J. — The suit in which this appeal ha& arisen was 
instituted by the plaintiff Gur Sahai alone* against Rukmin Kuar ; 
her daughter Sitala Kuar, and other persons, descendants of Sheo 
Prasad, deceased, a male relative of Hand Lai, Rukmin Knar’s hus- 
band. During the pendency of this suit an arrangement appeal's to 
have been come to between the two ladies, defendants, and tho 
plaintiff, to the effect that he would not in future make any claim in 
disturbance of, or in opposition to, the arbitration-award so far as it 
allotted property to Sitala Kuar, and that with that exception he, the 
plaintiff, should have a decree in his favour ; and in looking into the 
record I find that such an arrangement or compromise,' under the 
name of a petition of cognovit, was filed, and it bears the plaintiff’s 
signature. The petition was sent for attestation to the Munsif of 
Fatehpur, who got it attested, and reported that the ladies expressed 
their consent ; and there was thus an end to the dispute between them 
and the plaintiff. But the other defendants, the descendants of 
Sheo Prasad, being dissatisfied with the judgment of the Subordi- 
nate J udge, have preferred the present appeal, the form of which 
is thus explained, the respondents being not only the plaintiff but 
the two ladies with him. 

The compromise between these parties, however, does not affect 
the legal questions raised by the appeal before us. It has been 
argued at great length on both sides, and numerous authorities have 
-been referred to, but the case is a vei'y simple one. The plaintiff 
sefeks to set aside an arbitration-award made between the two ladies 
Eukiuin Kuar and her daughter Sitala Kuar on the one side, and 

(1) H: C. R., N.-W. P., F. B. KuHngs, 56, 

(2) H. a E., N.-W. P., 1870, p. 31. 
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tfce defendants Ram Da jal and other descendants of the deceased 
Sheo Prasad on the other side, and the award disposed of the whole 
property in suit among these defendants themselves to the prejudice 
of the plaintiiBF and in disregard of his reversionary right. The Sub- 
ordinate Judge has given the plaintiff a decree, holding that accord- 
ing to the law of Mitaksharahe has the reversion to the estate after 
Sitala Knar. 

In support of the present appeal it was argued by the counsel for 
the appellants that the plaintiff had no such reversionary right as 
would enable him to maintain the suit, as his interest was too re- 
mote, and the learned counsel referred to several authorities in sup- 
port of that contention. But it is unnecessary for us to examine 
these, seeing that the appellants themselves in their written state- 
ment admit the reversionary right of the plaintiff, and that being 
so, the only question is whether he can as such reversioner maintain 
the present suit to have the award set aside. Undoubtedly he can. 



The pleaders for the respondents refer to a judgment of the Full 
Bench of this Court delivered on the 12th September, 1866, in the 
case of DoWar Rai v. Boonda (1) in support of the plaintiff’s right 
to maintain his suit against the defendants, appellants, and so 
far as it goes that case clearly supports the plaintiff’s right of suit, 
I was not a Judge of the Court when the judgment of the Full 
Bench was delivered, but I have carefully considered it, and I fully 
concur in its ruling. But irrespective of it and on principle the 
plaintiff, although not the immediate next reversioner, has clearly a 
right to protect such interest as he has in the estate, and for that 
purpose to maintain such a suit as the present, for his right of 
reversion is of such a nature, according to Hindu law, that it cannot 
.be defeated should he survive Sitala Kuar, 

The judgment of the Subordinate Judge is therefore right, and 
the present appeal is dismissed with costs. 

Pearson, J. — The pleas set forth in the memorandum of appeal 
do not appear to have much weight. The award which the plaintiff 
sues to set aside has absolutely disposed of the property in suit in 
such a manner as to destroy his reversionary interest therein, 
which cannot be protected without or otherwise than by avoiding 
(1> H, a R., P , P. B. Rulings, 56. 
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the award in toto. 'Sot can it be admitted that no other arrangement; 
Gauri Dat made by the arbitrators for the discharge of the debts dne 

V- from the estate of Nand Lai or incurred for the benefit of his soul 
Gur Sahai. .. _ 

was possible. 

These pleas were not indeed pressed upon us orally. The learn- 
ed counsel mainly urged that the ' plaintiff not being the next 
reversioner is incompetent to bring this suit. It is true that Sitala 
Kuar is the next reversioner on the death of her mother fiukmiu 
Kuar, the present incumbent. But the plaintiff alleges that these 
ladies have colluded with the defendants^ appellants, in the matter 
of the award with the view of defrauding him. The suit is there- 
fore maintainable under the authority of the Full Bench ruling of 
this Court in the case of Dawar Rai v. Baonda (1). The learned 
counsel impugns that ruling, but we are bound by it. 

He further contended that Sitala Kuar would take her 
father’s estate after her mother’s death in full proprietary tenure, 
so as to be able to dispose of it absolutely, and that therefore the re- 
sult of the arbitration to which she had consented was not obnox- 
ious to objection on the part of the plaintiff. Were the contention 
sound, he would not be the reversioner after her, and would of 
course have no loous standi in this suit; but the contention is 
opposed to Hindu law prevailing in these parts, and is indeed incon- 
sistent with the pleading in the last paragraph of the written state- 
ment filed by the defendants (appellants here) in the Court belo w, 
wherein they admitted the plaintiff to be the next reversioner after 
the female defendants to a moiety at least of the property in suit. 
I would dismiss the appeal with costs. 

Appeal dismissed. 

Before Sir Eohert Stvart, Kt, Chief Justice, and Mr, Justice Oldfield, * 
BAM GHULAM (Defendant) v, CHOTEY LAL (Pdaintxfp).* 
Contract of Sale^Suitto enforce Registration of Conveyance^^-Act I 1 1 of 1877 
(Registration Aci)^ IS, 71, 

Held, where a person had agreed to sell another certain immoTeable property, 
and had conveyed the same to Mm by a deed of sale which under the Registration 


♦ Second Appeal, No. 1 13 of 1878, from a decree of R. E. Saunders, Esq., Judge 
of Farukhabad, dated the 2nd January, 1878, reversing a decree of Maulvi Mu- 
hammad Abdul Basit Ehan, Munsif of Chibramau, dated the 10th December, 1877. 
(1) H. a R., N..W. P., F. B. Rulings, 56. 
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Act of 1877 reguired registration, and the vendor refused to register such deed, 
that it was not incumbent on the vendee to take steps under that Act to compel 
the vendor to register before he sought relief in the Civil Court, but that he was 
at Uberty without doing so to sue the vendor in the Civil Court for the registra- ^ 

tto of sucli deed. 

The plaintiff in this suit claimed the registration by the defen- 
dant of a deed of sale and possession of the property conveyed hy 
such deed. He alleged in his plaint that the defendant had agreed 
to sell a certain dwelling-house to him, and had on the 31st 
October, 1877, conveyed the same to him hy a deed of sale, 
and had received a portion of the purchase-money, but that 
the defendant refused to register the deed of sale or to receive the 
balance of the purchase-money, and that he, the plaintiff, was 
ready and willing to pay the balance of the purchase-money. The 
defendant denied the execution of the deed of sale and the receipt 

of any portion of the purchase-money, and further pleaded that the 

suit was not maintainable. 

It appeared that the defendant had presented the deed of sale 
to the Sub- Registrar for registration, but not at a proper time, and 
that the deed had been returned with a direction to present it at 
a proper time, and that he afterwards refused to obtain registration 
of the deed. 

The Munsif held that the suit was not maintainable, on the 
ground that the plaintiff should have compelled the defendant to 
appear at the registration office, under the provisions of s. 36 
of the Registration Act of 1877, and in case the defendant 
had denied the exeoation of the deed of sale, and the Sub-Registrar 
had refused to register it, have applied to the Registrar under s. 75 of 
that Act to establish his right to have the document registered, and 
in <iase the Registrar had refused to order the sale-deed to be regis- 
tered, and not till then, have instituted a suit in the Civil Court under 
s. 77 'of the same Act, for a decree directing the document to be 

registered. 

On appeal by the plaintiff the District Judge held that it was 
impossible for the plaintiff, under the circumstances of the case, 
to have obtained relief otherwise than by the present suit, and find- 
ing that the defendant had executed the deed of sale, gave the 


Ram Ghulah 

V, 

Chotjey IiAI*. 
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plaintiff a decree directing its registration and for possession of 

1UMGHOI..M property. 

ChoteVlai,. second appeal by tbe defendant to tbe High Court ii was 

again contended by him that the suit was not maintainable, for the 
reasons stated by the Munsif. 


Munshi jSmM i?am, for the appellant. 

Munshi Hanwman Hmsad, for the respondent. 

The following j udginents were delivered by the Court : 

. Htuaet, C. J.- -The order of the Judge, is right, and this 
appeal must be dismissed.. The sections of the Registration Act 
relied on by the Munsif are merely permissive, and do not ex- 
clude such a suit as the present for the enforcement of the con- 
tract of sale, which includes the obligation to register the deed. 
The appeal is dismissed with costs. 


OLDjfiELD, J. — This is a suit for the specific performance of a 
sale-contract by completion of the deed and its registration and 
delivery to plaintiff and possession of the property. 


W'- 


The pleas in special appeal fail, as there is nothing in the 
Registration Act to bar a suit of this kind, or to prevent a Civil 
Court directing the defendant to register the deed. The deed was 
never properly presented to the Sub-Eegistrar, nor was there 
refusal to register, on his part, which could bring into operation the 
provisions of chapter xii of the Registration Act, and give plaintiff 
his remedy by appeal for an order of refusal to register rather 
than by a suit ; and supposing that it was in the power of plain- 
tiff to have applied under s. 36 to the registering officer to sum- 
mon the defendant in order that the deed migtit be register- 
ed, there is nothing in that circumstance which can prevent his 
remedy by a regular suit for the speoific performance of the sale 
contract, including an order to the defendant to complete the same 
by registration. 


The pleas fail, and the appeal is dismissed with costs. The 
plaintiff will have a decree directing that he pay into the lower 
appellate Court Rs. 250, the balanee of the purchase-money, if 
not already paid into the Court, within one week from the date of 
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if 


tWs decreej and thereBpon fch^ defendant shall execnte a deed of 
sale of the property in suit, cause registration and delivery of the 
same, and put the plaintiff in possession of the property sold, and 
defendant shall then receive the balance of the purchase-money. 

Appeal dismissed* 
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Before Sir Robert Stuart, Kt., Chief Justice, and Mr, Justice Oldfield, 

LALA AKB ANOTHER (DEFENDANTS) V. HIBA SINGH AND OTHERS (PlAINTIPFS) * 
Cm— Custom— Act XIX of 187S (iVI-Tr. P- Band Revenue Act), s. 66. 

A cess ieviable in accordance witK Tillage-custom -wMcli is not recorded under the 
general or special sanction of tlie Local GoTemment cannot, under s. 66 of Act XXX 
of 1873, be enforced in a CiTzi Court. 



A custom to be valid must be ancient, must bave been continued and aoc[uiesced 
in, and must be reasonable and certain. 

The fact that a cess leviable in accordance with village-custom has been recorded, 
by a settlement officer is important evidence of the custom, but not conclusive proof 
of it. 


jffdd, on the evidence in this case, that the village-custom set up was not estab- 
lished. 

This was a second appeal in a suifc in which the plaintiffs, 
zamindars of the village of Nurpur, claimed from the defendants, 
Rs. 5 as the cess leviable in accordance with the custom of the vil- 
lage on the second marriage of a widow of the Ramaiya caste. The 
defendants belonged to the Ramaiya caste and resided in Kurpur- 
The defendant Lala had married the second defendant who was a 
widow at the time of the marriage. The facts of the case are suffi- 
ciently stated for the purposes of this report in the judgment of the 
HighOourt. 

Mr. SpanUe^ for the appellants, contended that the suit was not 
maintainable as the cess, although recorded in the administration- 
paper of the village by the settlement officer, had not been record- 
ed with the sanction of Government — s. 6d of Act XIX of 1873 : 
that the custom was not proved, that it was bad by reason of not 
Ibeino* ancient, not having been continued, not having been acquies- 
ced in, and not being reasonable and certain, and farther by reason 



* Second Appeal, Xo 475 of 1878, from a decree of W. Lane, Judge of 
Moradabad, dated the 27th February, 1878, reversing a decree of Pandit Ratan Lai, 
Munsif of Bijnor, dated 22nd September, 1877. 
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of its being in restraint of the marriage of a Hindu widow, w^hich 
the law sanctioned. He referred to Hurpursliad y. Sheo Dyal (1); 
Broom’s Commentaries on the Common Law, ed. of 1856, p. 12 and 
the following pages \ s. 26 of Act IX of 1872 ; and Act X¥ of 1856. 

Babu jSato for the respondents. 

The following judgments were delivered by the Court : 

Oldeield J.— The plaintiffs sue as zamindars of Nurpur to re- 
cover Es. 5, a sum which they assert they have a right to levy on 
occasion of a second marriage of a widow of the Eamaiya'caste, 
resident in their village, from the person who marries the widow. 
Both husband and wife have been made defendants, and plaintiffs 
rest the claim on ancient custom, and support it by an entry in the 
administration-paper of the village drawn up in 1872, in course of 
the current settlemeut, and by other evidence. The Court of first 
instance dismissed the suit, holding that the evidence was insuffi- 
cient to establish the right by custom, and that the administration- 
paper could not bini those who were no parties to it. The Judge v 
has held that the custom has been established, and he considers that 
fact that the cess was entered in the settlement record is a suffi- 
fulfilmentof the provisions of s. 66 of Act XIX of 1873, and 
he appears further to consider that this Act is not applicable to the 
case, as the administration-paper was prepared before it came inte 
operation. 

The defendant has appealed on several grounds, and without 
with all, I am of opinion that the decision of the Judge can- 
not be affirmed, because the cess here claimed is not one which the 
law permits to be enforced in a Civil Court, and because no right 
custom has been established, the Judge having failed to rightly 
Appreciate the nature of the evidence necessary to establish a custom ^ 

The settlement administration-paper drawn up ia 1872 containap 
entry detailing certain cesses which the zamindars have a right 
to levy from artizans, and among them is an entry that a sum of 
Rs. 5 is leviable as a zamindari due from the caste Eamaiya on occa- 
sion' of “ /carao” or second marriages by widows. It is necessary 
for the validity of all such cesses that they be recorded at the time 
of seltlement and sanctioned by Government. In the case before 
(1) L, R., 3 lad. App. 219, see p. 280. 
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IIS the settlement of the mauza had been commenced, and the re- 
cord which contains the entry of the cess had been drawn np while 
Eegnlatlon VII of 1822 was in force, but with reference to ss. 2 and 
3? of Act XIX of 1873 the settlement then in progress was brought 
under the operation of Act XIX of 1873, w^hich is now the law in 
force, and it is essential to see whether those conditions which give 
validity to a cess under Act XIX of 1873 have been fulfilled in this 
case. The second paragraph of s 66 of Act XIX of 1873 applies 
to the cess in (|uestioB, and by it a condition for its validity is not 
only that the cess be recorded by the settlement officer but that it 
be recorded after special or general sanction by the Local Govern- 
ment. Bui there is no evidence of any such sanction, nor has the 
settlement, as we understand, received the final confirmation of 
Government. Any presumption there might be in favour of the 
entry of the cess having been made by the settlement officer after 
sanction had been obtained is weakened in this case by the consi- 
deration that the record was drawn up before the new law came 
into force, which has particularly required that sanction to these 
cesses be obtained prior to recording them. The claim is therefore 
not maintainable with reference to s. 66 of Act XIX of 1873. 

Amongst the conditions essential for establishing a custom are 
that the custom is of remote antiquity, that it has been continued V 
and acq^uiesced in, that it is reasonable, and is certain and not indefi- 
nite in its character. To support the custom in this case we have 
only the evidence of three witnesses. One of them is styled the 
head of the Rainaiya caste, 'who is said to be entitled to a part of 
the cess ; another is the plaintiffs’ family priest ; another the pat- 
wari ; it is obvious that their evidence should be received with 
caution, as they appear to have reasons for supporting the plain- 
tiffs, but accepting what they say, it is clear that no custom has 
been established, and that any payments hitherto made have been 
exceptional and voluntary. 
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Bhagwan Das, patwari, says that before tbe administration-paper 
was drawn up in 1872, by which the cess was fixed at Rs. 5, every 
one paid according to his means, and that there have been five 
marriages of the kind in 1275, and no cess has been paid, but it was 
disputed in all 
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With reference to the entry in the administration-paper, no doubt 
the proceedings before the settlement officer recording a custom are 
to be received as important evidence, but they must be weighed against 
evidence on the other side, and their value has to be properly appre- 
ciated. In the case before us, the entry is entitled to little, weight, 
for not only is it not shown that it was recorded as the law requires, 
t it appears for the first time in the record of the tenth settlement 
in 1872, and it was made manifestly in the interest of particular 
parties with a view to establish claims against persons who have 
not been shown to have been parties to the proceedings, for although 
the record purports to be attested by Umer, as headman of the 
Eamaiya caste, he was himself interested in having such a cess 
recorded, and his authority to represent the caste has not been 
shown. • 

It is unnecessary to deal with the other pleas in appeal, as, for 
the above reasons, I am of opinion that the claim is not main- 
tainable, and I would reverse the decree of the Judge and dismiss 
the suit with costs. 


Stuart, G. J. — I entirely concur in and approve the view taken 
of this case by Mr. Justice Oldfield. I would only wish to add a 
remark on a point which was strongly insisted on at the hearing by 
the counsel for the appellant, namely, that the alleged custom, even 
if proved , was opposed to public poli cy which favours marriage. But 
in my opinion that is a consideration derived from the judgments 
of English Courts which is not applicable to a case like the present. 
In other respects I agree with Mr. Justice Oldfield. The appeal is 
allowed, the decree of the Judge reversed, and the suit dismissed 
with costs in all the Gourts. 


V^OL. n. 


Nilapat, the priest, can only say, in a general vvay, that the cess 
is paid, but he allows none has been paid for the last two years ; and 
Hira, who styles himself the headman of the Eamaiya caste, and 
claims a cess for himself, admits that he has never realised the cess 
hitherto. Nor is it clearly shown from what particular person the 
cess is claimable. No right by custom can be established on the 
above evidence, and the plaintiffs’ case is not assisted by two decrees, 
which he files to show that the cess has been decreed. 
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APPELLATE CRIMINAL. 

Before Sir Bobert Stuari, Kt.^ Chief Jiteiice, 

EMPRESS OP INDIA t?. NADUA* 

Appeal by person convicted by Deputy Commissioner invested under s, 3S of Act X 
of 1872 (Criminal Procedure Code)— Act X of W2 (Criminal Procedure CWe}, 
j^.270, 271— High Court, 

Qucere.—WhotheTt where a person has been convicted by a Deputy Commis- 
sioner invested under s. 36 of Act X of 1872, and lentenced to a term of imprison- 
ment requiring under that section to be confirmed by the Sessions Judge to which 
such Deputy Commissioner is subordinate, and such sentence has been confirmed 
accordingly, an appeal lies to the High Court against such conviction and sentence. 

On the ITtli Jane, 1878, one Nadna was eonvietai of a certain 
offence by Mr. J. Liston, Deputy Commissioner of Lalitpur, inTested 
with the powers mentioned in s. 36 of the Gode of Oriminal Proce- 
dure, and was sentenced by the Deputy Oommissioner to rigorous 
imprisonment for four years. This sentence was in accord- 
ance with, the provisions of the same section of the Code, on the 26th 
June, 1878, confirmed by Mr. H. B, Webster, Oommissioner of 
Jh^nsi, and the Sessions Judge to whom the D^uty Commis- 
sioner of Lalitpur was subordinate. 

On the 26th July, 1878, Nadua appealed to the High Oouii, 

The following jadgmeni was delivered by the Court: 

Stuart, C, J.— 1 doubt very much whether this 
The original trial took place before Mr. Liston, the Deputy Com- 
missioner of Jhansi, and, as directed by s.36 of the Oriminal Proce- 
dure Code, the sentence was confirmed by Mr. Webster, the Com- 
missioner, who, by Resolution of the Government, North-Western 
Provinces, of 1862, has the powers of a Sessions Judge, and to 
whom Mr. Liston is subordinate. But neither s. 36 nor any 
other provision of the chapter, ch. iv, of which it forms part con- 
tains any thing respecting an appeal from such a oonvioiion and 
sentence to this Court. • 

By s. 270 of the Code it is provided that any person convicted 
on a trial held by an officer invested with the powers described in 
8. 36 may appeal to the High Court, but that no appeal in such 
case shall lie to the Court of Session. This would apply to the 
present case if the procedure had stopped with the trial before Mr. 

* Reported under tbe ipecial orders of fcb« Hon’ble tbe Chief Justice. 
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Liston, the Deputy Commissioner ; but the peculiarity is that 
here the sentence was confirmed by the Commissioner, as it had to 
be by law, and it would seem anomalous to allow an appeal to the 
High Court from a conviction and sentence by an inferior 
Court like that of a Deputy Commissioner over the head of, and in 
fact ignoring what had been done by, the superior officer, the 
Commissioner. The last provision of s. 270 allows a sentence 
of an Assistant Sessions Judge to be appealed to the High Court, a 
provision which has obviously no application to such a case as this. 

The only otlSer section respecting appeals to the High Court 
on convictions on a criminal trial is s. 271, which provides that 
any person convicted on a trial held by a Sessions Judge may 
appeal to the High Court. But neither does this section apply to 
a case like the present, for here the trial was not by the Sessions 
J udge, but an inferior officer, and the Commissioner, who no doubt 
had the powers of a Sessions -Judge, simply confirmed the sentence. 

Under these circumstances I would have felt disposed to refer 
the case to a Full Bench with the question whether the appeal to 
this Court lies. But it would appear that the practice of this Court 
has been to entertain these appeals whether the sentence was con- 
firmed by the Sessions Judge or not, and a list of cases, going over 
a period of three years, has been supplied me by the Office in which 
the appeals were entertained and apparently without objection. 
No such cases have come before myself, and the question does 
not appear to have been raised before any other Judge, the vali- 
dity of the appeal having apparently been assumed. For myself 
I confess that I doubt the legality of the procedure. It may have 
been intended to allow an appeal to this Court in such a case as 
the present, but that intention does not in my opinion appear from 
the sections of the Code of Procedure to which I have refer- 
red. In deference, however, to the practice of the Court, or such 
practice as the Court has, tacitly at least, sanctioned, I refrain 
from making any order calling it in question, especially as such 
practice is on the side of the right of appeal in a criminal case, which 
I consider ought always, if possible, to be favoured. 

In the present case the appeal is dismissed and the conviction 
and sentence affirmed. 

Appeal dismissed. 
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BefQf€ Sir Moheri Siuari, Kt.^ Chief Jusiict, and 3Ir. Juitice PmHon^ 

BlYNOE (PLAiXTin) THE MUSSOORIE BANK (Befl^ndakt) * 

Will — Cmstmctlan — Precatorif TrusU 

IF, M.f by Ms will, left to his wif«, M. A i?.,the 'whole of Ms property in the 
©onidence that she woald act justly to their children in dividing the same when 
no longer required by her, M* A, E., by her will, left to their children certaiu 
portions of such property, leaving to their child A. C. B., amongst other things, cer- 
tain banking shares These shares were attached in the execution of a decree 
against the executors to her estate as belonging to such estate. Held that she took 
tipder her husband’s will a life-interest only in his property, with a power of ap* 
pointment in favour of the children, and that the shares belonged to A. C, H. and 
could not be sold in execution of the decree as part of the estate of Jf- A. B. 

This was a suit to establisli tlie plaintiff’s right as proprietor 
to twenty-four shares in the Delhi and London Bank, Limited, 
The facts of the case, so far as they are material for the purposes 
of this report, xvere as folio wls : The shares had been attached in 
the execution of a decree obtained by the Mnssoorie Bank against 
the executors to the estate of one Mary Anne Eaynor as belonging 
to her estate. The plaintifl: had objected to the attachment claiming 
the shares as his own property, but his claim was disallowed. 
The shares had originally belonged to William Raynor, the husband 
of Mary Anne Eaynor. William Eaynor, by his will, made on 
the 23rd March, 1859, gave and bequeathed the whole of his property 
including these shares to his wife, sa^dng that he did so feeling 
confident that she would act justly to their children in dividing the 
same when no longer required by her.” By her will, made on the 
6th September, 1868, Blary Anne Raynor gave certain property to 
each of her children, giving the plaintiff in this suit, amongst other 
property, the shares in suit. 

The plaintiff contended that William Raynor had, by the words 
he had used in his will, created a trust for the benefit of his wife 
during her life, and after her death for his children, and that the 
ihares were consequently not liable to be sold in the execution of a 
decree against the executors of Mrs. Raynor’s estate as portion of her 
estate. The Court of first instance held that there was an absolute 

First Appeal, No. 69 of 1878, from a decree, of F. Bullock, Eeq., Subordinate 
Judge 'Of Delira'"i'mi,, dated tiie lOtb May, 1678. 
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gift to Mrs. Eaynor of everything her hnshand possessed, and” that 
no trust ii^ as created for the benefit of the ehildren, and dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the High Ooiirt raising the same con- 
tention as had been raised in the Court below. 

Messrs. Howard Bill, for the appellant. 

Mr. for the respondent. 

The following authorities were referred to at the hearing ; 

Vurnich v. Tuciktr (1) ; Marohant v. Le Marchant l 
Knight V. Knight (3 Beav. 172, S.O., 11 Q". and F. 513) cited in Tu- 
dor’s Leading Oases in Equity, 4th ed., vol. ii, p. 949 ; Jarman on 
Wills, 3rd ed., vol. i, p. 356 ; and v. (27 Beav. 301) cited 
in Lewin on Trusts, 6th ed., p. 121. 

The material portions of the judgments delivered by the Court 
were as follows: 


Stuabt, C. J. — ‘l am clearly of opinion that the Subordinate Judge 
is wrong, and that this appeal must be allowed. The portion of the 
will material for the question before ns is as follows : give to my 

dearly beloved wife Mary Anne Raynor the whole of my property, 
both real and personal, including my Government Promissory notes, 
Delhi Bank shares, my house at Firozpur, No. 50, together with all 
iny plate and plated ware, and whatever money, furniture, Carriages, 
horses, &G., may be in my possession at the time of my decease, 
together with all monies due or which may afterwards become due, 
fitlifig Confident that she will act justly to our children in dividing the 
same vfiien no longer required hy her. These last words undoubtedly 
create a trust in Mrs. Raynor for the benefit of her children, 'and 
limit her own estate in the property to a mere life-interest, or to the 
income of the property bo long as she may require it. The testator 
feels confident that his wife will act j ustly” to their children, that i«, 
he tells her by this will he expects that she will act towards them, 
not from mere caprice, but fairly, and he confides in her sense of jus- 
tice towards them, and she is to act in this way by dividing the same, 
that is, by dividing all the property immediately before described. In 
feet the will makes Mrs. Raynor a trustee with a power of appoint- 
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mant over the %vhoIe property eomprised in the will hi favour of tho 
children, EAxioa 

The antliorities referred to at the hearing strongly support this mxj^oo, 
view of the relative position of Mrs. Eaynor and her cMIdren, and. *** Ba.kk. 
the case of Cumich v. Tucker (1) cited by the counsel for the appel- 
lant appears to be directly in point. There the testator by his will 

— ^<<1 hereby appoint my dear wife, Elizabeth Tucker, sole execu- 
trix, to vihom I leave all my property, landed, personal, and of every 
description whatsoever and %vheresoever, for her sole use and benefit? 
in the full confidence that she will so dispose of it amongst all our 
cHldren, both during her lifetime and at her decease, doing equal 
justice to each and all of them.” In deciding the case Vice-Chancellor 
Hall observed : I consider that I am not at liberty to hold otherwise 
than that there is a gift to her for life, -with a trust imposed upon the 
property in favour of the children, and with a power to her of 
disposition between or amongst them in such shares as she may 
think fit,” and again : I hold, therefore, that this is a gift to Mrs, 

Tucker for life, with a power of disposition amongst her children in 
her lifetime, or by deed or will, as she may deem fit.” Indeed, this, 
is a stronger case than the present, for there the property was left to 
Mrs. Tucker for her sole use and benefit ” and yet the Vice-Chan- 
cellor held that the words which immediately followed created a trust 
in her for the benefit of the children, whereas in the present case there 
is no gift to the wife for her sole use and benefit, but the property ia 
given to her openly without any such qualification, and. with the. 
declaration of the testator’s expectation and intention that she is ulr 
timately to divide the property among all the children. This is a 
trust which may be executed for the children, and not the mere ex- 
pression of a feeling or sentiment in their favour. The same prin- 
ciple will be found stated with great clearness and force in Lewin’s 
well-known work on Trusts, 6th ed., p. 115, and in Jarman o^ 

Wills, 3rd ed., vol i, p. 356. 

PEiLKSOX, J,— The terms of Captain Eaynor^s will are: I give 
to my dearly beloved wife Mary Anne Baynor the whole of my pro- 
perty, both real and personal, including my Croverament Promis- 
sary notes, Delhi Bank shares, my house at Firozpur, Ho. 50, to- 
gether with my plate and plated ware, and whatsoeTor money , fui^^ 

(i) Eaw R«p. IT Eq. 320, 
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Before Mr. Justice Pearson and Mr. Justice Turner. 

KUB AHMAD (Defenpaht) ». ALT AF AU ( PiAraiiPF).* 
Attachment of Land-Private Alienation after Attachment— Act V 111 of 1859. 

iCivil Procedure CQde')y SS, ^W^2A0, 

attached in a decree in the mannei 

hut a copy of the order of attachmeni 

from a decree of MaulTi Maq^ud AH Shan, Sub 
the 30th January, 1878. * 

( 1 ) ^rd ed., vol. ii, p: 35e. 
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nitttre, carriages, horses, &c., may be in ihy possession at the time 
of my decease, together with all monies due or which may after- 
wards become due, feeling confident that she will act justly to 
our children in diriding the same when no longer required bv 
her.” ^ 


Technical language,” says Mr. Jarman in his Treatise on Wills 
“ is not necessary to create a trust. It is enough that the intention 
is a,pparent. Thus it has been long settled that words of recommen- 
dation, request, entreaty, wish, or expectation, addressed to a devi- 
see or legatee, will make him a trustee for the person oh persons in 
whose favour such expressions are used, provided the testator has 
pointed out, with sufficient clearness and certainty, both the subject 
matter and the object or objects of the intended trust (1).” 

The doctrine thus stated is sanctioned by the authority of deci- 
sions to which we have been referred, and I accept it as sound. 
Applying it to Captain Baynor’s will, I cannot doubt that his widow 
under its terms became a trustee of his estate for their children, and 
that her own interest in it was a limited one. She was at liberty in- 
deed to use it for her own needs, but was bound to divide it amono> 
them when no longer required by her. She performed this duty by 
the will executed by her on the 5th September, 1868, and by that 
instrument she bequeathed to the plaintiff the twenty-four shares 
in the Delhi and Loudon Bank which are the subject-matter of the 
present suit. It would seem to follow that the shares in question 
belong to the plaintiff and cannot be sold in execution of decree 

tile property of the late Mrs. Rayiior, 


ALLAHABAD SLBIES. 


59 


f 0L.. 'II.J 

was not* mrcqmmd by s. S33 of that Act, fixed up la a conspicaoas part or in any 
part at all of the Conrt-honse of the Court executing the decree, nor was it sent to 
or fixed up in the office of the Collector of the district in which the land was 
situated. Subsequently to the attachnientof the land the Judgment-debtor privately 
alienated it by sale. Held that, as the attachment had not been made known as 
prescribed by law, the provisions of s. 240 of Act VIII of 1859 did not apply, and 
the sale was not null and void. Indra Chandra v. The Agra and Masterman^s Bank 
(I) followed. 

Tips was a suit in wliicli tlie plaintiff originally claimed that an 
order of the District Judge of Bareilly, dated the 8th September, 
1877, directing the sale of certain land in the execution of a decree 
against one Husaini Begam, might be set aside, and such sale might 
be prohibited, on the ground that the plaintiff was the proprietor of 
such land as purohaser of it from Husaini Begam. The plaintiff 
subsequently to the institution of the suit, the auction-sale having 
taken place, claimed that such sale might be set aside, and the 
auction-purchaser was in consequence made a party to the suit as a 
defendant. The original defendant, in execution of whose decree the 
property in suit had been sold, set up as a defence, inter alia, that 
the plaintiff had purchased the land in suit from Husaini Begam 
while it was under attachment ill the execution of his decree, and 
the sale was consequently null and void, under the provisions of s. 
|f40 of Act VIII of 1859. The District Judge of Bareilly, the Court 
executing the decree, had, it appeared, ordered the land to be 
attached on the 2nd February, 1875. The written order required 
by s. 235 of Act VIII of 1859 issued, but it was not made known 
as directed by s. 239 of that Act. It was not fixed up at all in the 
Court-house of the District Judge of Bareilly, neither was it fixed 
up in the office of the Collector of the district. On the 30ih October, 
1876, the plaintiff purchased the land from Husaini Begam, the 
judgment-debtor. Subsequently the defendant applied for the sale 
of the land in execution of his decree, and obtained an order directing 
that the sale should take place on the 2Qth August, 1877. The 
plaintiff objected to the sale, urging that the land had not been 
attached. The District Judge for certain reasons postponed the sale 
to the 20th September, 1877, and on the 8th of that month dis- 

(1) 10 W. B. 264 5 S. C., 1 B.L. B. S. not issue and it was held that, the pro- 
N. XX. See aim Dwarkmath Biswas r, perty not having been duly attached, the 
Jiam Chander Boy^ 13 W. B. 136, where provisions of s. 240 did not apply to an 
the wntten ord^i required by»s. 235 did alienation of it. 
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allowed the plaint’s objections to the sale. On the 19th September 
1877, ae plaintiff instituted the present stiit in the Gourt of the 
Subordinate Judge of Bareilly, and on the day followino' the 

land was sold. The sale was confirmed on the 17th November 
1877. ^ 


The Court of first instance gave the plaintiff a decree, holding 
that the sale was valid, the provisions of s. 240 of Act YIII of 1859 
not applying, as the prohibitory order required by s. 235 of that 
Act had not been duly made knowA as required by s. 239. 


^ The auction-purchaser appealed to: the High Court, contending 

that as Husaini Begam and the plaintiff were well aware of such 
attachment proceedings as had been taken, the sale came within 
the real meaning and intention of s. g40 of Act VIII of 1 859 and 
was null and void. ^ 


^ ThB Junior Government Flmdor (Buhn]>warha NaJiBi^^^^ 

Munshi Hanuman Parshad, and Pandit Bishambhar Faih for thl 
appellant, ; mo 


m. Conlan and Shah Aead Ali, for the respondent. 


The j udgment of the Court (Pearson, J. and Turner, J.), so far 
as it IS material for the purposes of this report, was as follows : 


JuDGMENr,---Under the provisions of s. 240 of Act VIII of 185 9 
a private alienation of property made after its attachment had 

thTA^^f ^ and made known in the manner prescribed by 

the Act IS declared nuU and void. It is not shown that the attach- 
ment in -iis^case was made known as by the Act directed. It is 
not proved that a copy of the order was posted in a conspicuons 
par , or in any part, of the Court-house, nor that it was sen t to or 
office the Collector. We are therefore unable to 
find that the almnabon was made after the attachment had been 
made known as by the Act prescribed, and consequently the provi- 

smnsof s. 240 do not apply,_J„<^,a Chandra v Thl Agra md 
Mastermards Banh{\). ^gra am 


(I) 10 w. B. 264, S. 0 , 1 B. L. E, S. N. xj. 
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BifoTM Mr. Jmtict Turner^ Officiating Chief Justice^ Mr, Justice Pearson^ and 3Ir, 

Justice Oldfield. 

PAETxlB SINGrH (Decrbe-holdbe) v, BENI EAM (Jubgmekt-debtob).* • 


Execution of Decree^ Separate Svit^Act X of 1877 (Civil Procedure Code), s. 244. 

Moneys realised as due under a decree if unduly realised’are recoverable by 
application to the Court executing the decree and not by separate suit. The opinion 
of Stuart, C. J., in The Agra Savmgs Bank v. Sri Ram MitUr (1) differed from. 
Baromohini Ckowdhrain v. Dkanmani Ckowdkrain (2) and Ekowri Singh v. Bijaynatk 
Ckaitapadhya (3) distinguished. 

One Beni Bam, against wBom a decree for the possession only 
of Cerfeain land had been made in favour of one Partab Singh, ap- 
plied to the Snbordinate Judge ot Bareilly, the Court executing 
the decree, for an order directing the decree-holder to refund a 
Certain amount of the mesne profits of such land, which the deCree- 
holder had realised in execution of the decree, on the ground that 
such amount had been unduly realised. The Subordinate Judge, 
finding that the decree-holder had unduly realised under the decree 
tiiC amount claimed by the judgment- debtor, made an order direct- 
ing the decree-holder to refund such amount. 

The decree-holder appealed to the High Court against the 
order of the Subordinate Judge, contending that moneys unduly 
realised under a decree were not recoverable by application to the 
Court executing the decree but by separate suit. 

The Court (Pearson, J. and Oldfield, J.) referred to the Pull 
Bench the question whether moneys realised as due under a 
decree can be recovered, as having been unduly realised^ in the exe- 
cution department/^ 

The Junior Government Pleader (Babu Dwarhx Ifath Su^mr- 
ji\ Mir Akhar Husain, Pandit Bishambhar JSfath^ and Munshi 
Hanuman Prasad^ for the appellant, 

Munshi Suhh Mam, for the respondent. 

First Appeal, No. 18 of 1878, from an order of Maul vi Maksud Ali Kbau, Sub- 
ordinate Judge of Bareilly, dated the 9tb. March, 1878. 

(1) L L. R. 1 AIL 388. (2) 1 B. L. R, A. 0. 138, 

(3) 4 B. L. R, A. G. Ul. 
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The judgment of the Full Bench was delivered bj 

Tubnkr, Offg. C.j. — We are asked whether moneys realised as 
due under a decree can be recovered if unduly realised by application 
to the Court in the execution of decree. The language of the Codes, 
both the repealed and the existing Code, appears to ns express on 
■this point. The question whether moneys have been duly or 
unduly levied under a decree is clearly a question relating to the 
execution of the decree, and, if it arises between the parties to the 
suit or their representatives, the Code expressly declares it shall be 
determined by order of the Court executing the decree and not by 
separate suit It has frequently happened that orders for ' the 
restitution of moneys unduly levied under a decree have come be-- 
fore this Court in appeal, and with the exception of -one instance in 
no case has it been held that such orders could not properly, be 
passed. We refer to 4he numerous cases heard by this Court on 
appeal from the Judge of Bareilly known as Husaini Begam’s cases. 
In these cases the decree-holder, by executing the decree of an Ori- 
ginal Court Instead of the modified decree of the Appellate Courts 
had recovered sums largely in excess of the sums she w^as enti- 
tled to recover and was compelled to make restitution by orders 
passed in the execution of the decree. In The Agra Savings Bank 
V. Sri Ram Hitter (1) the learned Chief J ustice advanced in support 
of the opinion pronounced by him two cases decided by the Calcutta 
High Court. In Maromohini Ckowdhrain v, Dhanmani Choxodhrain 
(2) no more was decided than this, that mesne profits which 
were neither decreed nor claimed in a suit for possession after the 
date of the institution of the suit could be claimed in a separate suit. 
In Ekowri Singh v. Bijaynath Chattapadhya (3) it was held that 
. mesne profits which were not awarded by the decree could not be 
obtained by an order of the Court executing the decree. It appears 
to us that these cases, of which the authority is not impugned in this 
Court, and indeed there are decisions of this Court in accordance with 
them, do not bear on the question before us. In the cases cited 
there was no question whether the amount claimed was or was not 
decreed, for the decrees had admittedly awarded no mesne profits 
for the period for which they were claimed by separate suit. 


0)XL. B. 1 All.a88. 


(2) I B.L.E, A, C. 138. 
(3) 4 B,_L. R. A. a in. 
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Ie the case before us the applicant complains that he has been 
compelled to pay what he was not bound to pay under the decree. 

We are of opinion that he adopted not only the proper course, but 
the only course open to Mm, in presenting his application to the 
Court executing the decree. 

APPELLATE CIVIL* / 

IC: J P 

Before Jlr. Jmiice Spmkis and Mr. Justice OldJieliL 
.G0EZ AEI MAE (DEfEKPANT) p. J ADAUN KAI (Peaintiff) ♦ 

. Suit for a D migration of JRight —Suit to set aside an Order under s, 246 o/ 

Act VI I i of IBB9 disalkwing a claim to property under aifachmeni — Act VI I of l^to 
(Court Fees d€t% s. 7, (iii), and sch. ii, 17— ‘Consequential relief. 

Held that a sail for a declaration of the plaintiff’s proprietary right to ccrtaiti 
moveable property attached in the execution of a decree while in the possession of 
the plaintiff, and for the cancelment of the order of the Court executing the decree, 
mide under s. 246 of Act Till of 1859, disallowing his claim to the property, 
could be brought on a stamp of Ba. 20, and need not he valued according to the 
value of the property under attachment. 

Ckunnia Y, Mam Dial (1) iollovred, Mifti Jalaluddin Malimned r. ShohoruUah 
(S) dissented from. Motichand JaichandY. Dadabhai Pestanji (^i) 2iiLd.Chakalinga,* 
iVaMer Y. (4) distinguished (5). 

This iras a suif in which the plaintiff claimed a declaration of his 
proprietary right to certain grain, valued at Es. 1,200, and the cancel- 
ment of an order made by the Munsif of the city of Zdoradabad on 
the 17th May, 1876, disallowing his claim to the same. The grain 
was attached by the defendant, •when in the possession of the 
plaintiff, in the execution of a decree for monej held by the 
defendant, as the property of the defendant’s judgment-debtor. 

The plaintiff paid on Ms plaint an aggregate amount of court-fees, 
a fee of Es. 10 in respect of his claim for a declaration of his 
proprietary right to the property in suit and a similar fee in respect 
of his claim for the cancelment of the Munsif s order. The defend- 
ant contended, amongst other things, that the plaint was not suffici- 

‘ ^Second Appeal, Ho. 593 of J 878, from a decree of W. Lane, Esq., Judge of MomU- * 

»bad, dated the- 25th September, 1877, reversing a decree of M: ulvi Muhammad 
Wajih ul-la Subordinate Judge of Moradabad, dated the 1 Itb April, 1877. 

(1) I. I/, R., 1 All. 360. (6) In Motichand Jaichand v. Vadeu 

(2) 15B.L. R., Ap, I s S. C , $2W- Pesfaw/i, however, it was held that 

B. 422. a suit, having for its object the relief 

(S) U Bom. H.C. Rep. A. 0. J- of property from attaciiment, seek# 

(4) I. L B., 1 Mad. 40. consequential relief, 
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■ently stamped, as the plaintiff should have paid on his plaint a fee 
according to the value of the property in suit. 'The Court of 
first instance held, on the issue arising out of this contention, that 
the plaint was sufficiently stamped, and, deciding the other issues 
arising in the suit in favour of the defendant, dismissed the suit. 
On appeal by the plaintiff the lower appellate Court, for reasons 
which it is unnecessary for the purposes of this report to' state 
■reversed the decree of the Court of first instance and remanded the 
OTit for a new trial* 

The defendant appealed to the High Court contending, amontrst 
-other things, that the plaintiff should have paid a fee on his plaint 
•according to the value of the property in suit. 

Lala Lalta Prasad and Babu Satan Chand, for the appellant. 

iPandit Bisliambhar Mth and Shah Asad Ali, for the respondent. 

The judgment of the Court, so far as it related to this conten- 
-tion^ was as follows : 

Spankie, J,— We are of opinion that the plaintiff was at liberty 
■to sue for a declaratory decree to establish his right to the property 
■attached ; a stamp of Rs. 10 was sufficient for this purpose. But the 
plaintiff also paid Rs. 10 besides, *. 5 ., Rs. 20 on the whole plaint in- 
asmuch as he sued also to set aside the miscellaneous order avainst 
him. In each of the two claims a ten rupees stamp is sufficient 
under the Ooui-t Fees Act. The Bombay case cited, Motichand Jai- 
•eha^ V. Badahhai Pestanji (1), does not apply, as there the plaint 
moluded a claim for possession. Nor does tlie ruling of the Madras 
Court in ChakalmgapeshanaNawker v. Jc/nyar (2) apply, for there 
the main object of the suit was held to be the reeoveryof possession 
of certain lands of which the plaintiff had been out o/possession for 
years.^ We are not prepared to follow the decision of the Calcutta 
Court in Mufti Jalaluddln Mahomed v. ShohoruUah (3 ). We do not 
think that m a suit like the one before us it is imperative that the 
court-fee should be according' to the value of the property. When 
the suit was brought, the property was under attachment, and as it 
is part of the claim of the plaintiff that it was in his possession when 
attached, he was not under any necessity of asking for more relief 


(1)11 Bom H. C. Rep. A. C, J. 
<S) L L. E., 2. Mad. 40, 
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than tie circtimstaiices of the case required. That relief was confiaei 
to a simple declaration of title and the setting aside of the order of 
the Mnnsif in the execution department by removal of the attach- 
ment, both requirements being included in sob. ii, art. 17 of the 
Court Fees Act. No ruling of this Court antagonistic to the view 
now taken has been cited, we therefore overrule appellant’s objection 
on this point. (The learned Judge then proceeded to dispose of 
Ih© other pleas in appeal.) 
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Before Mr, Justice Pearson and 3Ir. Justke Turner. 

FALAK DHABI RAI axb otheks (JtrDaMUxr-PEBTOEs) e . EADHA 
PEASAD SINGH (Decree- holdee),* 

appeal to Jffer 3Jajestp in Comcil^Aet X of 1S77 {Civil Procedure Code), ss. 59%,. 

5'95j 596--^lnferiGCutory Order — Order, 

The District Judge of GMzipur recalled to bis own file the proceedings in the 
erecntion of a decree which were pending iu the Court of the Subordinate Judge of 
Sliahabad, and disuliowed an application for the execution of the decree which had 
been preferred to that Judge . The High Court, on appeal from the order of the 
Districfc Judge, annulled his order as void for -waut of Jurisdiction,, aud remitted the 
ease in"order that the application might be disposed of on its merits, directing that 
the record of the case should be returned to tlic Subordinate Judge of Shahabad, 
On an application for leave to appeal to Her Majesty in Council from the order of 
the High Court, held that such order was in the nature of an interlocutory order, 
and was not one from which the High Court could or ought to grant leave to appeal 
to Her Majesty in Council. 

This was an application for leave to appeal to Her Majesty 
in Council from an order of the High Court, dated the 21st Decem- 
ber, 1877, made under the following circumstances : A decree dated 
the 29th November, 1856, made by the Sudder Court on appeal, 
which modified a decree made by the District Judge of Ghdzipur, 
datedthel4th April, 1856, was transferred by the District Judge, 
while in course of execution, for exeoniion by the Principal Sadder 
Ameen of GMzipur. The Principal Sadder Ameen, after the pro- 
ceedings in execution of- the decree were transferred to him, grant- 
ed a certificate for the execution of the decree within the jurisdic- 
tion of the Subordinate Judge of Shahabad. On the 5th March, 

• Application, No. 8 of 1878, for leave to appeal to Her Majesty in CounciL 
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_ 1877, the judgment-debtors petitioned the Distriot Judge of Gh4zi- 
pur to call for the proceedings pending in the Oourtof the Subordi" 
■ nate Judge of Shahabad on the- ground that there were irregulari 
ties m them. The District Judge complied with the petition, and 
having arriyed at the conclusion that all the proceedings whichhad 
been taken in execution were void for want of jurisdiction, and that 

Tm r ? i bj limitation, disallowed on 

V ’ application for execution of the decree 

Subordinate Judge of Shahabad on the 
19th March, 1877, being in his own opinion warranted in so doing 
by the provisions of ss. 290 and 292 of Act VIII of 1859 He rest 
ed tks opinion on the erroneous view that the decree was one of 
the Court of the. District Judge of Ghazipnr. The decree-hoi- 
ders having appealed to the High Court against the order of the 
District Judge, the High Court (PsiAHSoi., J. and Tctbhbb, J.) on the 
21st December, 1877, pointing out the error of the District Judo-e 
and observing that ss. 290 and 292 of Act VIII of 1859 did not 
r the District Judge to meddle with the Court executing 

he decree in the Shahabad District, his Court not being either the 
Court which made the decree or having appellate jurisdiction in res- 
pect of the decree or the execution thereof, annulled the order of the 
District Judge dated the 13th April, 1877, as void for want of juris- 

miVbTb 1 application for execution 

xnight be disposed of on the merits, and directed that the record of 

the case should be returned to the Subordinate Judge of Shahabad. 

bpV,^f fit J present application was made on 

behalfof he judgment-debtors for leave to appeal to Her Majesty 

rer^TsT-r^ 

Mr. Hbioard, for the petitioners. 

Lala Lalta Prasad, for the opposite party, 
orde^^' (Pearson, J. and Tubnek, J.) made the following 

J.-This Court has simply set aside an order of the Jud<ra 

Court own file proceedings pending in the 

Court of the Subordinate Judge of Shahabad, and bas directed that 
the proceedings be remitted to the Shahabad Court that the applica- 
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lion presented to ibat Court may be disposed of, When it is disposed 
of the decision may be appealed, and the superior Court which final- 
Ij determines the application may have power to grant leave of 
appeal from its decision to Her Majesty in GounciL The question 
of the competency of the Sbababad Court to entertain tbe application 
may then be raised. The order before us is in our judgment in tbe 
nature of an interlocutory order and not an order from which we can 
or ought to give a certificate for appeal to the Privy Council. The 
learned coonsei’s argument, based on the provisions of s. 594 of 
Act X of 1877, that the word decree ” embraces j iidgment and order, 
does not support the contention that the Court can or ought to give 
lea%^e to appeal from any order. The certificate is refused with 
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ZAIN-UL-ABDIK KHAN (Defendant) v. AHMAD KAZA KHAN 

AND OTHERS (Plaintiffs). * 

[Oa appeal from tlie Higli Court of Judicature at Allahabad, North-Western 
Provinces.] 

Act VIII of 1859, S8. 109, 110, 111, 119, 147— Ex-parte Judgment — Appeal, 

The provision in s. 119 of Act VIII of 1859, that ** iio appeal shall lie from a judg- 
ment passed exparte against a defendant who has not appeared,” must be understood 
to applj to the case of a defendant who has not appeared at all, and not to the case 
of a defendant who, having once appeared, fails to appear on a subsequent day to which ’ 
the hearing of the cause has been adjourned. 

This was an appeal from a decision of a Division Bench of the 
Allahabad High Court, dated the 26th August, 1875, dismissing an 
appeal from an order of the Subordinate Judge of Zila Moradabad, 
dated the 8tb April, 1874. 

The judgment of the High Court was as follows : 

The suit was instituted on the 14th September, 1872, and after 
much delay, owing to the residence of both parties in foreign terri- 
tory, the hearing was, at the request of the pleaders of both parties, 

♦ J* W. Colvile, Sir B. Peacocb:, Sir M, E. Smith, and Sir 

E. F. Collies, 
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adjourned for the 5tli January, 1873. Issues were framed, and the 
28th October fixed for the hearing ; the suit was not called on that 
date, but on the 7th November, 1873. It was again adjourned at 
the like request to the 2nd February, and subsequently to the 8th 
April, 1874. On 6th April the defendant appellant subinitted a 
petition praying for a further adjournment on the plea that his 
pleader had gone to Calcutta to consult the Advocate-General and 
could not return in time. This petition was not presented by a 
pleader, nor by any duly authorised agent, and w^as rejected. On 
the 7th April the defendant’s pleader telegraphed to the Subordi- 
nate Judge requesting him to postpone the hearing. The Subordi-' 
nate Judge refused to consider this irregular application, and on the 
8th April the case was called on in due course. Although the 
defendant had an agent in Moradabad, no other pleader than Ga- 
nesh Parshad, who was absent in Calcutta, was appointed, and the 
defendant appearing neither in person nor by pleader, on the 8th 
April the case was heard and decided ex-parte under the provisions- 
of ss. 147 and 111. The appellant subsequently took the proper step 
of applying to the Subordinate Judge, under s. 119, for an order tu 
set aside the judgment, but unfortunately he did not proceed with . 
that application, and it was struck off for default, the appellant being 
advised by his late counsel to proceed by way of appeal. He is 
met by the objection that the appea 1 does not lie, as the judgment 
was passed ex-parte. The appellanf^s counsel urges that the case- 
was not heard by the Subordinate Judge ex-partenniet s.lll;: 
that the default of the appellant was such a default as is contemplated 
in s. 145, and not such a default as is contemplated in s. 147. It 
appears clear to us that the former section applies where the parties 
appear, but either of them fails to proceed with the case; while- 
B. 147 applies to cases like the present, in which at an adjourned 
hearing a party failed to appear. If the Judge heard the suit at 
all in the absence of the appellant, he could only do so under the 
provisions of s. 111. Having the option of proceeding with the 
hearing or again adjourning the case, he proceeded to hear and 
determine it. 

Then it is contended that the appellant was entitled to proceed 
either by way of appeal or by an application under s. 119, and Kalee 
Churn Dutt v. Modhoo Soodun Glio$€f 6 W. B, 86, is relied on; but 
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that mliog has not apparently been followed in Administfat<>T>- G€mf <xl 
of Bengal t. Lala Byamm JDae, 6. B. L. B. 688, and in Barns Ram 
V. lyumti Parsimd, H. C, E., P., 1869, decided on the 21st 

May of that year, it has been held that no appeal lies. 

^' The omission to follow the procedure required by s. 119 has 
deprived the appellant of all remedy. The appeal must therefore 
be dismissed with costs.’’ 

Mr, LeUk^ Q. 0., (Mr, C, W* Arathoon with him) for the appel- 
iai|t, contended that under the circumstances of the case the Judges 
of the High Court were wrong in holding that no appeal lay to 
them. In Golmkbur v. Bisht>nafh Oeeree (1) it was held by the 
Calcutta High Court that, where a defendant had appeared on the 
day fixed in the summons, although he put in no answer or written 
statement, a judgment afterwards pronounced against him w^as open 
to appeal as not being an ex-parte judgment within the meaning of 
«. 119 of Act VIII of 1859. The present was a stronger case, 
since the defendant had appeared and put in his defence, and 
issues had been fixed. In Gorachand Goswami v. Raghu Mandal 
(2) it was held that the provision in s. 119 refers only to the case 
of a defendant who has never appeared, not to the case of a 
defendant who is only absent on an adjourned hearing. Kalee Churn 
Butt V. Modhoo Soodun Ghose (3), noticed by the High Court, is to 
the same effect. See also Amritnath Jha v. Roy Bhxmpat Singh 
(4), in which the case of BhimacJiarya v. Fakirappa (5), decided hy 
the Bombay High Court, is distinguished. In The Administrator’^ 
General of Bengal Y, Lala Byaram Das (6), cited by the Court 
below, the point decided was different, there having in fact been 
no appearance of the defendant. The only decision which supported 
the view taken by the High Court was that in Purus Ram v. I ym^ 
ti Farshad (7). which was a decision of the same Court and itself 
erroneous. 

The respondents did not appear, 

* Their Lordships’ Judgment was delivered by 
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Sir Barnes Peacock. — The question in this case is whether the 
first part of s. 119 of Act VIII of 1859 applies to a case which has 
been decided under the provisions of s. 147 of the sanie Act. That 
part of s. 119 is in the following words : ^^No appeal shall lie from 
a judgment passed ex-parte against a defendant who has not appeared.’* 
S. 119 must be read together with ss. 109, 110, and 111, S. 109 
says : “ On the day fixed in the summons for the defendant to 
appear and answer, the parties shall be in attendance at the Court- 
house in person or by a pleader, and the suit shall then be heard, 
unless the hearing be adjourned to“a future day which shall be fixed 
by the Court.” S. 110 says: ^^If on the day fixed for the 
deifendant to appear and answer, or any other day subsequent thereto 
to which the hearing of the suit may be adjourned, neither party shall 
appear, either in person or by a pleader, when duly called upon by the 
Court, the suit may be dismissed.” There the words are : If on 
the day fixed for the defendant to appear and answer, or any other 
day subsequent thereto to which the hearing of the suit may be 
adjourned.” Then comes s. Ill, which says: ^/If the plaintiff shall 
appear in person”— it does not say on the day fixed, or on any 
subsequent day,” but simply/^ if the plaintiff shall appear in per- 
son or by a pleader, and the defendant shall not appear in person 
or by a pleader, and it shall be proved to the satisfaction of the 
Court that the summons was duly served, the Court shall proceed to 
hear the suit ex-parte.^* Ss. 109 and 111, taken by tbemselves, 
clearly relate to the appear an ce of parties and to their non-appearance, 
at the first hearing of the suit. The 146th and 147th sections are 
enactments relating to adjournments. S. 147 enacts that if on 
any day to which the hearing of the suit may be adjourned, the 
parties, or either of them, shall not appear in person or by pleader, 
the Court may proceed to dispose of the suit in the manner specified 
in s. 110, s. Ill, or s. 114, as the case may be, or may make such 
other order as may appear to be just and proper in the circumstances 
of the case.” There is no enactment in that section that, in case ' 
the Court disposes of the suit in the manner specified in s. Ill 
(the section which applies to the present case), the first part of 
s. 119 shall apply to such a judgment. Under Act VIII of 1859 
the general rule is that an appeal lies to the High Court from a 
decision of a Civil or Subordinate Judge, and a defendant ought not 
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to be depri?ed of ibe rigM of appeal, except bj express words or 
necessary implicatioB* Looking at all the sections together, their 
Lordships are of opinion that the words ^^who has not appeared^’ 
as used in s. 119, mean who has not appeared at all,’’ and do not 
apply to the case of a defendant who has once appeared, but who 
•foils to appear on a day to which the cause has been adjourned. 

There are seweral cases to that effect decided by the High Court 
in Calcutta: Marshall’s 'Eeports, page 32 ; 3rd Bengal Law Reports, 
Appendix, 121, and 6th Weekly Reporter, page 86, 

Two cases w^ere refered to by the learned ‘Judges w^ho decided this 
case, -a case in 6th Bengal Law Reports, 688, and one from the 
North-Western Provinces Reports of 1869, decided the 21st May of 
that year. Their Lordships have referred to those decisions. It 
appears to them that the ease cited from the 6th Bengal Law Reports, 
688, so far from being an authority in support of the decision of the 
High Court, is rather an authority - against it. The casawRich is 
cited from the North-Western Pi-ovinces .Reports of 1869, decided' 
the 21st May of that year, is certainly iu conflict with the several 
decisions in the High Court at Calcutta to which reference has 
been made, and which in the opinion of their Lordships were cor- 
r^tly decided. 

Under these circumstances their Lordships will humbly advise 
Her Majesty that the decision of the High Court was erroneous,^ 
and that the case be remanded to the High Court to hear and deter- 
tnine the appeal The respondents must pay the costs of this^ppeal- 

Agent for the appellant : Mr. T. L. Wilson, 
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Btf&re Mr. Justice Pearson and Mr. Justice Turn&r. 

HAMID ALI (Plaistifp) f IMTIAZAN an® others (DEFEiimAxns).^ 

Mukammadm Law — Husimnd and Wife — Divorce — Repudiation bp dmbiguouMEzpret- 
s^on-^ Custodp of Minor CMldrm. 

Wlieie a mlU to his %ife, wlien she insisted against his„„ wish xm 

kmntig his house and going to that of her father, that if. she went she was -M* 

• Second A fpeah No. 1211 of 1B77, from a decree of Maul iri Hamid Hasan 
Snb«>rdia«te Judge of Mainpuri, dated the IStii August, 1677, affirming a de- 
ere® «f MaulTi Nasar-ul-Ia Ehao, Muasif of Mainpuri, dated the atst Marci^ IS77» 
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p&t'ernal uncle's daughter, meaning thereby that he would not regard her in any ofchef 
relationship and would not receive her hack as his wife, Md that the expressiott 
used by the husband to the wife, being used with intention, constituted, under 
Muhammadan law, a divorce Which became absolute if not revoked within the time 
allowed by that law. 

Jffetd also, the divorce having become absolute, the patties being SwnntV, that 
the husband was not entitled to the custody of his infant daughter until she had 
attained the age of puberty (1). 

This was a suit in which the plaintiiF, a Muhammadan of the sect > 
6f Sunnis, • claimed, amongst other things, to recover his wife and his 
infant daughter. Bis wife set up as a defence to this claim that the 
plaintifi' was not entitled to recover her as he bad divorced her before 
the suit. It appealed from the evidence' of the plaintiff that his 
wife’s father and her brothers had come to his house with the object 
of taking his wife away to her father’s house. His wife was willing 
to go, but the plaintiff objected to her going, and addressed her as 
follows Thonartmy cousin, the daughter of my uncle, if thou 
goest ” (2). His wife did not take any notice of these words, but 
left his house. On the issue whether the expression used by the 
plaintiff to his wife constituted a divorce, the Court of first instanoa 
held, relying on a passage in the Durul-Mukhtar, that it did so, being 
an ambiguous expression ” used by the plaintiff, while in an angry 
state, wdth an intention to repudiate his wife. It also held that, aa 
the repudiation had not been revoked with one year, the divorce had 
become final, and the plaintiff could not therefore recover his wife. 
It also heid that the plaintiff could not recover his infant daughter 
till she attained puberty. The lower appellate Court, on appeal 
by the plaintiff, concurred in the view of the Court nf first instance 
that the plaintiff had divorced his wife. It did not determine whether 
or not the plaintiff had revoked the divorce within the time allowed 
by Muhammadan law, or whether he was entitled to- the custody of 
Mb infant daughter. 

The plaintiff appealed to the High Court, contending that the 
expression nsed by the plaintiff to his wife did not constitute a 
divorce, under Muhimmadan law, such expression having been 
used by him in anger only, and without the intention of divorcing 

(1) See al83 Mohowufidy Begam v. where the parties presumably weru 
O^mduioonUsa^lZ W K. 454; and Bee- Sant-is 

miiun FuzuholUth^ 20 W. U, 41 (2) Kt tu mere chmeha ki lark* I akin 

hmi, agar tu 
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■ her ;: tliat,. assuming such expression, eomtiinfced' a divoree, the ^878' 

... ..plaintiff was entitled to revoke the divorce, which he had done by ~MiMm Am 

, asking his wife to relarn to him ; and that the lower appellate ^ 

^ Imtiajeam 

Court had failed to deterniiae whether or not the plaintiff was — **-^*^* 
entitled to the custody of Ms minor daughter. 

Mr, Ifahmood and Pandit Ajudhia Math^ for the ax>pellaut. 

JmIb. Lalta Frmad^ for the respondent. 

The High Court remanded the case for the trial of the issue set 
out in the brder of remand, which was as follows : 

Tubher, J.— The words used by the appellant to his wife appear 
to fall within the class of ambiguous expressions. By saying, if 
you go to your father’s house you are my paternal uncle’s daugh- 
ter, the appellant intended to declare that he would regard her in 
no other relationship, and not receive her back as his wife. This, 
if spoken with intention (as it doubtless was), constituted a divorce, 
which became final if it was not revoked within the time allowed 
by law (1). The appellant alleges it w^as so revoked. The Court of 
first instance found that the appellant did not recall his wife for a 
year, a finding which appears possibly inaccurate. The whole of 
the questions on the merits were raised by the very general ex- 
pressions used in the memorandum of appeal, but the issue as to 
revocation was not determined. The lower appellate Court must 
try the following issue : Was the divorce revoked within the period 
allow^ed by law ? On the return of the finding ten days will be 
allowed for objections. Eegarding the custody of the daughter, if 
it be found that the divorce was not revoked, the daughter must 
remain with her mother until she has attained the age of puberty. 

The lower appellate Court found on this issue that the plaintiff 
had not revoked the divorce. 

The High Court (Peabsoi??, J., and Turner, X ) delivered the 
following judgment : 

Turner, J. — No objection having been taken to the finding on 
the issue reaiitted wa accapi it*... The appeal -fails -andis dismxs'seff 
with coats. ■ ■ 


Appeal -dumu$ed.^ 

<1; Sfee Balllie’fi Digeist of Mubamnisdaii Law, p. 
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Before Sir Solert Stuart, Kt., Chief Juetiee, and Mr/Jueiice f tureen 
VDA BEGAM (Plainiifi') IMAM-UD-OIN (Dbfendakt). * 

588 V/l/o7 1859(a.„. 

Proceedinge-ActI of 1868 (^ffeneral Clauses Act)! s. 6 

THe Court executing a decree for the removal of certain bufldWs maH. 
order m the execution of such decree directing that a portion of 70 ^ T 
should be removed as being included in the decree. On appeal bv 
debtor the lower appellate Court, on the 22nd September 1877 rev!r T 
mid, per Pbahsow, J., on appeal by the decree-holder from the order ortheT'^^’^' 
appellate Court, that the lower appellate Court’s order beinv 7 ‘lie lower 
the definition of a >’ decree ” in s. 2 of Act X of 1877 L o* 

s. 584 Of that Act, as well as under Act VIII of 

.Held per SitJAET, 0. J., dissenting from the Full 

T. Ahsan AH ( 1 ), that a second appeal in the case would not lie!“®“ ^ 

The facts of this ease were as follows : In executing a decree for 
the removal of certain buildings made by the High Court in special 
appeal, he Court of first instance, the Court executing the dC' 

hte 0..rt, wtaoh a^d. He ordar «„ ft. 22„d S.pl.mb4 iw. 
Ihs decMe-Wder appealed to the Hish Court a<ya,'o.t *l j 

of t^ W appollate.Court, oouteud^ tlTlh"rt 

sidhan was removeable nnder the terms of the Lcree. ^ 

Sanuman I>msad, for the appellant. 7 ana Munshi 

Government Plmder (Baba JPwarJia Mytr. n -x 

for the respondent. ^ -Banarjz), 
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The following judgments were delivered by the Court : 1^78 

PlEABSOHj J, — The admissibility of this appeal has been Tirtually Bmm 
determined by a recent Full Bench judgment (1) which, until over- 
ruled, is binding on us. In my opinion the appeal is admissible, 
the lower appellate Courtis order being a decree wdthin the scope 
of the definition contained in s. 2, and consequently appealable un- 
der s. 584 of Act X of 1877, as well asunder Act VIII of 1859? 
notwithstanding its repeal, in reference to s. 6 of Act I of 1868. 

On the merits the appeal, in my opinion, fails entirely. The first 
Court dismissed the claim to No. 6. The High Court certainly did 
not decree that claim expressly; and there is nothing in its decree or 
its judgment, or in the judgment of the first Court, relating to the 
plaster on the sidhari, ” The appeal appears to be frivolous and 
vexatious as well as groundless ; and I w^ould dismiss it with costs. 


This opinion was recorded by me at the time of the hearing of 
this appeal on the 19th August last, and I have to-day for the first 
time been made acquainted with the views entertained by the Chief 
Justice, who, in the judgment just now delivered by him, not only 
expresses his reasons for dissenting from the Fall Bench ruling to 
which reference was made in the first part of my Judgment, but 
sets aside that ruling and dismisses the appeal as inadmissible. 
Under the circumstances the proper course would have been, I con- 
ceive, to refer the point in question again for the consideration of 
the Full Bench ; and in order that such course may be taken, if 
deemed advisable, I feel it to be my duty to require a reference of 
this appeal to another or other Judges of the Court under s. 575 of 
Act X of 1877. 

STOAur, C. J.— If I could regard this appeal as before mo on 
its merits, I would probably concur in the opinion of my colleague, 
Mr. Justice Pearson, that it is frivolous and groundless, and ought 
to be dismissed. But there is a prelimmary question for myself 
which this case affords me the first judicial opportunity I have had 
of considering, whether this appeal should have been admitted 
to a hearing at all. In other words, whether such an appeal lies. 
And with whatever result or consequence, I feel it my duty to re- 
cord the opinion I have formed on that question, 

(I5.L, n. E., 1 All 668. 
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It IS suggested that the admissibility of this appeal has been 
virtually determined by a recent Full Bench judgment of this 
Court (1). That judgment was delivered during my short absence 
from the Court on privilege leave and at once carried into practice^ 
without any pi'evious consultation or communication with myself ; 
andj had the circumstances not been so exceptional, it might have 
been considered to be binding on me, although I was precluded 
from hearing the argument and judicially considering the reasons 
on which the judgment is founded. I would have preferred that 
so important a question, and raised for the first time under the new 
Code of Procedure, had been delayed till my return to the CourL 
When I left on short leave, on account of the state of my health, I 
had no reason to helieVe that any such question would have been 
brought forward in my absence ; and from the nature of the case 
I could not have anticipated, and I did not anticipate, that any 
such proceeding would have been entertained; for the question 
came up before the Full Bench on a reference made by Mi% Justice 
Turner, dated the 13th Novemher, 1877, and a number of other 
appeals of the same kind having in the meantime been presented, 
it was felt by the Court generally that owing to difiScnlties of in- 
terpretation arising out of the peculiarities of the provisions of the 
jnew Code, some action should he taken by the Court, and it was 
proposed by one of the Judges that the Legislative Department of 
the Q-overnment of India should be addressed on the subject, and a 
letter going fully into the difficulties of construction to which I 
have referred was proposed for adoption by the Court. That 
mode of proceeding was, however, ultimately abandoned, and the 
question was allowed to await judicial determination on a suitable 
opportunity. Such was the state of things when I left the Court on 
leave at the end of April last, and I very much regret that that 
opportunity was found almost immediately after my departure, and 
now all the more from my having formed a deliberate opinion 
contrary to the conclusion of the Full Bench ruling, for it is 
possible that, if my colleagues had been made acquainted with 
the reasons on which my opinion has been formed, they, or some 

them, might not ultimately have concurred in the decision which 
they were induced to accept. 
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The reference by Mr. Justice Turner which gave rise to the 
ease before the f till Bench records an admission directly opposed 
to the subsequent Full Bench ruling, for the reference is in these 
terms : It is admitted that no second appeal lies in this case un- 
der the new law, and it appears to me that the application is gov- 
erned by the new law. I refer the point to the Full Bench at the 
request of the pleader, and because I am told that there is a differ- 
eiice of opinion in the Court on the point.’’ The Court was then 
full, and the difference of opinion correctly referred to in this re- 
lerenee did, so far as the question had then bean considered, undoubt- 
edly exist I and if there was to be a judicial determination on the 
question which had given rise to this di fference of opinion, it was 
to the last degree expedient and desirable that that determination 
should have been arrived at by deliberation among all the Judges, 
an l not in the absence of, or to the exclusion of, the Gliief Justice. 

I nay also here observe that the diffienlties of construction, 
vrbich had been anticipated in relation to certain of the provisions 
of the new Code of Procedure, have to some extent been recognised 
by the Governnient of India ; and a Bill to amend the Code has 
for that purpose been introduced Into the Legislative Council, and 
by the kindness of His Excellency the Viceroy I have been favored 
with a copy of that Bill, and of the statement of the objects and 
reasons in support of it. But, excepting in so fir as we have the 
opinion of the Member- of Council who prepared that statement, 
the Bill so introduced does not appear to me to touch the question 
of the competency of such an appeal ns that now under considera- 
tion. By s. SI of this Bill it is proposed, among other things, 
to enact that from cl. (/) the following words shall be omitted, 
viz»y of ihe same nature with appealable orders made in the course 
of a suit;’’ and from the statement of the objects and reasons of the 
Bill the opinion would appear to be eatertamed that the result 
will be to restore the first of the two appeals given in effect by 
Act SXIII of 1861, s. llj against all orders determining any 
question relating to the execution of a decree and if it had been 
proposed so expressly to provide in the Bill, no doubt the efiect 
would be to allow a special or second appeal in such a ease as that 
determined bV" the .Full Bench ruling, and also in such a case, as 
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that now before me. But the correctness of such an opinion de- 
pends on another question, no doubt expounded by that ruling, but 
as to which I have myself entertained serious doubts, whether 
the effect of s. 6 of Act I of 1868^ the General Clauses Act, 
is, notwithstanding the repeal of Acts VIII of 1859 and XXIII 
of 1861, and the express provisions of the new Code of Procedure, 
to keep alive the law provided by s. 11 of this latter Act, and 
to apply the remedy of special appeal in the case of orders passed 
in execution of a decree. I have said that I have entertained 
serious doubts whether such is the effect of s. 6 of Act I of 
1868. Indeed, I may at once say that the opinion I have formed 
is that that Aot cannot have any such effect, and I shall presently 
explain my reasons for holding that opinion, and that therefore 
the Bill which has been introduced to amend the new Code of Pro- 
cedure will fail in effecting the object apparently intended by it 
in this respect. But that Bill has not yet been passed, and we 
cannot anticipate in what form or to what effect it may ultimately 
be adopted as an Act of the Legislature. But to put an end to all 
such doubts and difficulties, it would be far better to provide e£U- 
presaly that the law of s. 11 of Act XXIII of 1861, as ii> 
terpreted and applied previous to the passing of the present law 
of procedure, shall, notwithstanding any provisions to the contrary 
in the new Code, continue to be the law of procedure to be obser- 
ved by the Courts, than to leave it to the uncertainty implied in the 
statement of the objects and reasons. The former course would 
put an end to all controversy, while the latter would leave the 
matter open to dispute ; and it is to be remembered that all the 
four High Courts have not yet pronounced an opinion on the 
question of the validity or otherwise of these appeals from orders. 

With these general remarks I now proceed to consider the 
■"question of the admissibility of the present appeal, and therein the 
argument for and against such a proceeding. 

The order appealed against was one made in a suit to obtain 
possession of a house,, and to demolish another which, as alleged 
by the plaintiff, had been improperly built on her land. The judg- 
itients of the lower Courts were both against the plaintiff’s claim, 
and she preferred a special appeal to this Court, which reversed 
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the judgment of the lower Courts and decreed the plaintiff’s claim 

In full In the proceedings in execution of this Court’s decree, the 

Munsif) under a misapprehension as to its full meaning and effect, m 

made an erroneoiis Order dated the llth December, 1876, hut ^ ^ 

which on appeal to the Judge was' corrected by an order dated 

the 22nd September, 1877, and the execution of the decree so 

corrected was ordered by the Judge. 

From that order of the Judge an appeal, in the nature of a 
special or second appeal, has been presented to this Court, and the 
question is whether such a proceeding is valid and admissible ? 

According to the Full Bench ruling, delivered under the circumstan- 
ces which I have explained, such an appeal is valid, and no doubt 
if the legal effect of s. 3 of the new Code and of s. 6 of the General 
Clauses Act (to both of which provisions I shall presently advert) ^ 

is, in a case like the present, still to keep alive the entire proce- 
dure allowable under the old Code, such a ruling wonld be correct 
But the opinion which I myself have formed, after having carefully 
and studiously considered the question, and the sound principles 
of legal construction which have ever been recognised by the 
Courts in England, and applied by them to the interpretation of 
statutory laws, is that no such appeal lies. 

By s. 3 of the present Procedure Code, Act X of 1877 , it is 
provided that nothing herein contained shall affect the pro- 
cedure prior to decree in any suit instituted or appeal presented * 

before the Code came into force,” In this provision the meaning 
of the word herein” has to be considered. Does it mean the vrhole 
Code or merely the particular section of which it forms part? If 
the former, I would then be disposed to hold that the Puli Bench 
ruling was right in its conclusion, although on different reasoning 
from that on which the judgment is based, for then there would 
be nothing to qnalify or limit the application of this s. 3 or 
of s. 6 of the General Clauses Act, the entire new Codd' being 
thus simply exempted from any operation in the cases contempla- 
ted, by s, 3 ; and, as another consequence, the application of 
0 , 6 of the General Clauses Act would he left unimpeded by 
any legal considerations arising out of the new Code. But the 
Full Bench ruling by my colleagues appears to assume that, in the 
portion of s, 3 which I have quoted, the word herein” applies 
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that now before me. But the correctness of such an opinion de- 
pends on another question, no doubt expounded by that ruling, but 
as to which I have myself entertained serious doubts, viz., whether 
the effect of s. 6 of Act I of 1868, the General Clauses Act, 
is, notwithstanding the repeal of Acts VIII of 1859 and XXIII 
of 1861, and the express provisions of the new Code of Procedure, 
to keep alive the law provided by s. 11 of this latter Act, and 
to apply the remedy of special appeal in the case of orders passed 
in execution of a decree. I have said that I have entertained 
serious doubts whether such is the effect of s. 6 of Act I of 
1868. Indeed, I may at once say that the opinion I have formed 
is that that Act cannot have any such effect, and I shall presently 
explain my reasons for holding that opinion, and that therefore 
the Bill which has been introduced to amend the new Code of Pro- 
cedure will fail in effecting the object apparently intended by it 
in this respect. But that Bill has not yet been passed, and we 
cannot anticipate in what form or to what effect it may ultimately 
be adopted as an Act of the Legislature. But to put an end to all 
such doubts and difficulties, it would be far better to provide eos- 
presaly that the law of s. 11 of Act XXIII of 1861, as ii> 
terpreted and applied previous to the passing of the present law 
of procedure, shall, notwithstanding any provisions to the contrary 
in the new Code, continue to be the law of procedure to be obser- 
ved by the Courts, than to leave it to the uncertainty implied in the 
statement of the objects and reasons. The former course would 
put an end to all controversy, while the latter would leave the 
matter open to dispute ; and it is to be remembered that all the 
four High Courts have not yet pronounced an opinion on the 
question of the validity or otherwise of these appeals from orders. 

With these general remarks I now proceed to consider the 
■question of the admissibility of the present appeal, and therein the 
argument for and against such a proceeding. 

The order appealed against was one made in a suit to obtain 
possession of a house, and to demolish another which, as alleo-ed 
by the plaintiff, had been improperly built on her land. The judg- 
ments of the lower Courts were both against the plaintiff’s claim, 
and she preferred a special appeal to this Court, which reversed 
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the judgment of the lower Courts and decreed the plaintiffs claim ^878 

in Mi. In the proceedings in execution of this Conrfs decree, the 

Munsif^ under a misapprehension as to its full meaning and effect, ** 

made an erroneous order dated the 11th December, 1876, but 

which on appeal to the Judge was eorreoted by an order dated 

the 22nd September, 1877, and the execution of the decree so I 

corrected was ordered by the Judge. | 

From that order of the Judge an appeal, in the nature of a 
special or second appeal, has been presented to this Court, and the 
question is whether such a proceeding is Talid and admissible ? 

According to the Full Bench ruling, deliTered under the circumstan- 
ces which I have explained, such an appeal is valid, and no doubt 
if the legal effect of s. 3 of the new Code and of s. 6 of the General 
Clauses Act (to both of which provisions I shall presently advert) * 
is, in a case like the present, still to keep alive the entire proce- I 

dure allowable under the old Code, such a ruling would be correct 
But the opinion which I myself have formed, after having carefully 
and studiously considered the question, and the sound principles i 

of legal construction which have ever been recognised by the I 

Courts in England, and applied by them to the interpretation of i 

statutory laws, is that no such appeal lies. 

Bys. 3 of the present Procedure Code, Act X of 1877, it is 
provided that nothing herein contained shall affect the pro- 
cedure prior to decree in any suit instituted or appeal presented * 

before the Code came into force.” In this provision the meaning 
of the word herein’^ has to he considered. Does it mean the whole ‘ 

Code or merely the particular section of which it forms part ? If 
the former, I would then be disposed to hold that the Full Bench 
ruling was right in its conclusion, although on different reasoning 
from that on which the judgment is based, for then there would 
be nothing to qualify or limit the application of this s. 3 or | 

of s. 6 of the General Clauses Act, the entire new Code"' being 
thus simply exempted from any operation in the cases contempla- 
ted by s. 3 ; and, as another consequence, the application of 
i. 6 of the General Clauses Act would he left unimpeded by 
any legal considerations arising out of the new Code. But the 
Full Bench ruling by my colleagues appears to assume that, in the 
portion of s, 3 which I ha?e quoted, the word herein” applies I 
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only to the particular section, s. 3, of which it forms part, and in 
this respect I concur in the ruling. I think it could never have been 
intended that the word ‘^herein^^ should have the sweeping efiect 
involved in the other view I have referred to, and that it was not 
contemplated that the other sections of the new Code relating to 
appeals should be excluded from consideration in connection with 
s. 3. The more sound construction therefore would appear to 
be that the repeal of the enactments, as provided by that section, 
should not affect the procedure prior to decree, so far as that pi'oce- 
dure itself is concerned; and that to such extent the old procedure, 
notwithstanding its repeal in other respects, is still pro tanto saved 
as regards procedure prior to decree in suits instituted or appeals 
presented before the new Code came into force. In the present case 
the date of the Judge’s order in appeal to him which is now 
sought, to be the subject of a special or second appeal to this Court 
is the 22ad September, 1877 ; and being an appeal undoubtedly 
contemplated by s. 3, and having been presented before the new 
Code came into force, the whole procedure, that is the whole 
procedure whiehled up to it^ iB saved and unaffected by the new 
procedure. 

The question, however, whether the saving of the old procedure 
in such a case as this of necessity includes and carries with it the 
right to a second appeal to this Court is, in my opinion, a very 
different one. I am aware that it has been considered that an 
appeal is a mere stage or step in one course of procedure till final 
disposal of the suit But that opinion I do not hold, nor do my 
colleagues apparently, for in one part of their judgment they 
state — The Code following the usage in this country does not treat 
appeals as mere stages in a suit,” althoagh in a previous part 
of the same judgment they affirm that “aa appeal is in fact a 
stage of a proceeding.” My own opinion is that an appeal is not a 
necessary part of procedure^ It is under the control of the parties 
after decree in the original suit, It is not therefore a necessary 
stage, but may he availed of or not, according as the original 
decree is regarded by the party against whom it is given* Irres- 
pectiye^of any such appeal, the procedure iu au original suit, not 
only prior to but inclusive of a decree thereon, is not only com* 
plete, but a completed proceeding in itself, carrying with it a 
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final result within its ovm limits, in the shape of an operative decree 
capable of full execution and final satisfaction, and there is thus a 
finis litis. But, if the unsuccessful party is dissatisfied with a 
decree so given against him, there are rales and regulations for an 
appeal to a higher tribunal, and of these he may take advantage 5 
but such a procoediug is no macssary part of the original suit, but 
» separate and independent proceeding to be availed of, not at the 
mere bidding of the law or of the appellate Court, but as he him- 
self, the defeated party, may in his discretion deem prudent, or as 
he may be advised. This view of the distinction between the pro- 
cedure in an original suit, whether prior to or terminating in a 
decree, and an appeal therefrom, I shall further iilastrate and 
support by authorities in a subsequent part of this judgment. 


IST8 
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As to the procedure mentioned in s. 3 of the new Code, 
I understand by it the complete “procedure prior to decree,” and 
that therefore after such decree the procedure provided by the new 
Code was to determine all that was to follow. Therefore if it be 
found in such cases that the new Code did not provide for a second 
appeal, no such second appeal should be allowed. 2 ^ow, remem- 
berin<r that s. 3 of the new^ Code has tha limited meaning 
given to it hf the Full Bench judgment of my colleagues, concur- 
ring, as I repeat I do, in that view, and that only the repealed 
enactments mentioned in the first part of s. 3, and not the whole 
Code, are excluded from consideration, it appears to me that 
we are bound in tlie first pl.iee to re.ad and apply s. 3 as limi- 
ted and controlled by other provisions of the Code rcdating to 
appeals, that is, to read them togslher, and not against each other, 
allowing effect to the old Code e.xcepting in so far as it appears 
to be controlled by the new Code. ■ 


On the same principle I would read s. 6 of the General 
Clauses Act wit^ and not against the new Code. It is indeed not 
i a Hide remarkable that the new- Coda of Procedure from beginning 

: to end makes no allusion to this Act ; it is not referred to in any 

express provisions of the Code, noris it to be found in the schednla 
of repealed Acts. My respect for the Legislature forbids me 
' assuming that it was overlooked or disregarded by the framer or 
i framers of the Code, but that the iatenUon was to allow it, not 
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tiRijtialified operation, but such legal efiect as it might hate con- 
sistently with the provisions of the new law ; and it appears to 
me that a construction which makes two separate laws consistent, 
that is, capable of being read together, is to be favoured rather than 
one which makes them contradictory of each other. This view of 
the relative operation of these two laws I shall also presently illus- 
trate and support by authority. 

Blit, before proceeding further with the explanation of my oivn 
views on the subject of these appeals from orders, I would advert 
to the judgment adopted by my colleagues during my recent brief 
absence from the Court. After stating the case on the reference 
before tliem^^and alluding to s. 3 of the new Code and s. 6 of the 
General Clauses Act, the judgment refers to a Full Bench decision 
of the High Court of Bombay, In the matter of Ratansi Kalianji 
(1), in support of the opinion expressed by the learned Chief Justice, 
Sir Michael Westropp, that the chapter of the Code which 
deals with the execution of decree is prospective, and does not 
affect proceedings already commenced. The Court consisted of 
the Chief J ustice and four other Judges, and of these, two J udges, 
Mr. Justice Green and Mr. Justice West, concurred with the 
Chief Justice, while the other two Judges, Sir Charles Sargent 
and Mr. Justice Bayley, dissented. But the opinion of the Chief 
Justice, referred to in the judgment of my colleagues, was ex- 
pressed in a totally different case from the present, for it was 
whether the imprisonment of a debtor in execution of a decree under 
the old Code should be determined by that Code or by the new Code, 
there being a considerable difference between the two in this respect. 
The Court held, and very reasonably, that the law under which 
the decree had been made must determine its execution, and that 
the new Code could not have adversely retrospective effect, and 
that the execution of the decree and the incarceration of the debt- 
or under it was clearly a proceeding conimencGd” within the 
meaning of s. 6 of the General Glauses Act* But that is a to- 
tally different question from that relating to an appeal from ant 
order of this kind ; it was simply a question which of two laws, 
generically of the same nature, should have operation, the law 
uud^r which th^decree was made or the new law ? the latter plainly 
(1) I, L. R. 2 Bora. He* 

■ ■ ■. -V. ■ ■ ■ 
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intending dedrees made nnder its own provision^ I bave fend 
tie wMe of this Judgment by my learned and esteemed friend 
Ihe present Chief Justice of Boinbay, with the greatest respect 
and with ranch sympathy^ an^ I may add. with admiration 
of its leg^\l reasonlag and the judicial language in which it 
is expressed. One of tme other Judges, Mr Justice Green, who 
concurred in the conclusion arrived at by the Chief Justice on the 
question before the Court, referred to a previous Full Bench ruling 
of the same Court in the case of Ratancliand Shrichand v. Hanmati'^ 
trav Shivhakm Cl)j by which it was decided that, under the words 
‘^proceedings commenced’^ in s. 6 of the General Clauses Act, the 
right of appeal to the District Court from a decree made before the 
Bombay Civil Courts Act, 1869, cania into operation by a Principal 
Sadr Amin was not taken away by that Act. This case was argued 
before a Pull Bench consisting of the then Chief Justice, and 
Warden, Gibbs, and Blelvill, JJ. But judging from the report 
of this case, it does not appear to have been very fully argued, and 
the judgment itself is comparatively brief, and it does not appear 
to me to examine the question before it in a comprehensive manner. 
It would have been more satisfactory if the judgment had contained 
a more searching examination of the legal principles .applicable to 
the question and of the rules of construction of Statutes adopted 
and applied by the Courts in England. Por myself I cannot re- 
gard it as an authority binding on me, and I consider myself free 
to form my opinion on the case before me in my own Court irre^s- 
pective of it. 
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The Pull Bench judgment of my colleagues the <2 proceeds to 
deduce an argument by analogy with regard tj the prospective 
operation of laws from certain sections of Code, ss. 311, 312, 
283, and others. But such an argum^^ut I am quite Unabie to 
appreciate. At best it is far-fetched fails in affording any 
material assistance in the solution uf the question I am at present 
considering. The Judgment tien proceeds to allude to s, 588 of 
the new Code, and to state, for the reasons it gives, that it is not 
unreasonable to conclui© that, in leaving the enactments of tne 
mm Code m tibey stsnd, the Legislatura had in view the provisions 
(I) CBom. H. f. B. A.C, m* " . 



the INDIAN LAW BSPORTS. • [VOL. n. 

^ of the General Clauses Act. In this conclusion, as wit be seen I 

concur, although not for the reasons assigned, nor to the extent 

• judgment. I may be permitted here to observh 

(It the allusion may be allowed in a judicial exposition), that such 
a general conclusion, equally entertained by my colleagues and 
myself, although on different grounds ahd to a different extent, is 

curiously at variance with a recent official annouucement(l) publicly 

-made in another place by the Hon’ble Member of Council who is 
primarily responsible for the language of the new Code, that in 
Its preparation, there had been »a strange forgetfulness of the 
General Clauses Act. ” Now, although it might fairly be contended . 
that this remark goes to show that a second appeal from orders 
was never intended or contemplated by the Legislature, I quite 
agree that we are not bound to consider that there was any such 
forgetfulness, but on the contrary, to assume that the same Legisla- 
ture which passed both laws must be taken, when preparing the 
new Code of Procedure, to have had at the time iu its mind the 
General CLauses Actj and it appears to me sufficient for this pur- 
pose to point out, as I have already done, that this same General 
auses Act, I of 1868, is passed over in silence in the new Code, 
and IS not to be found in the schedule of repealed Acts. 

The decision of the Bombay Court, as adverted to by Mr. 
Justice Green, is then referred to by my colleagues, and in connection 
with It the opinion is expressed «that an appeal is in fact a stage 
o^aproceeding,’’ wffiich, however, as I have shown, is at variance 
j. opinion shortly after stated in the same judgment, 

that theXlqde following the usage in this country does not treat 

appeals as meffev^ges in a suit.” 

. j^^SiMnt is occupied with the exposition of 

leTwplSt^ ’^^aKto concur for reasons I shall now pro- 
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(1) The announoemest to which the 

learned Chief Justice probahly refers 
IS the speech of the Hon’We Mr. Stokes 
on moTing for leave to introduce a 
Bill to amend the Code of Civil Pro- 

n’'® -V? '®st, -when 

S •■eported to have 

said : It had not been thought neces- 


(ill the amending Bill) 
difficulties which had arisen 
iroma^ange forgetfulness*’" (query in 
consfruzn^e Code) <^of the provisi^ons 
of the General Clauses Act, I of 1868, 
section 6, and>^ decision of the Bora- 

Bom. A. C, J. lee) 
on that section..” \ ^ 
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Tbe section of the new Code chiefly, if not solely, to be consi- 
dered in the case now before me is s. 58S, w’hicii foroas the 
commencemeot of ck xliii, and is headed appeals from 

orders;” bnt before any further reference to that section, I would 
notice an opinion expressed bj one of my colleagues, who, althongh 
- he concurred in tho conclusion approved by the other members of 
the Court who formed the Full Bench diiring my absence, simply 
recorded a brief judgment to that effect, and refrained from adopt- 
ing the reasoning accepted by the others* The opinion in question 
was to the effect that, not only was there an appeal to this Court 
from such an order as he was then considering (and which “waa of 
the same nature as that now before me) under the old Code, Act 
Till of 1859, as in his opinion kept alive by s. 6 of the Gener- 
al Clauses Act, but that the order was also appealable as an 
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order falling within the definition of decree in s. 2 of the 


new Procedure Code, and that it was therefore appealable under 
s. 584. But with the greatest deference to my Hon’ble collea- 
gue such a view of that section has surprised me not a little, for 
that section, forming the beginning of eh. xlii, and headed 
appeals from appellate decrees,” plainly contemplates a decree de- 
termining the merits of the suit in which it is made, and has m 
application whatever to an order of this kind passed merely in 
execution of such a decree* And this to my mind is sufficiently 
shown by the express and peculiar provision made respecting 
appeals from orders b}" the subsequent s. 588. But as I have stat- 
ed, ray HoiFble colleague justifies liis opinion that such an order 
as this is appealable under s, 584, by referring to the definition of 
^^deoree” in s. 2 of the new Coda, wdiere that terra is defined to 
mean the formal order of the Court in which the result of the 
decision of the suit or other judicial proceeding is embodied 
and then, as an illustration of what is , meant by this determina- 
tion, it is aided, — an order on appeal remanding a suit for retrial 
is not within this defimtion,” so that, according to the intention of 
the definition, a remanding order directing a re-trial of.a suit oniti 
merits is not within its meaning, although an order merely direct- 
ing the execution of the decree, and not touching the merits of - the 
iuit, is within the definition I This surely is a little startling, and 
' possibly on reconsideration my Hon’ble colleague may hesitate be- 
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, fore adhering to such a view. But farther it is well known to law- 

Uda Begam and the Courts at home that legislative definitions or inter- 
” DiK. 0^ kind, being necessarily of a very general nature 

not only do not oontvol, but are controlled bjj subsequent and ex~ 
press provisions on the subject-matter of the aama definition, and 
that we cannot therefore apply this definition of decree to an order . 
of the kind now before me, seeing that it belongs to a class of orders 
which, with reference to the remedy of appeal, are expressly and 
specially dealt with in a subsequent chapter and section, vit. s. 
688, to the provisions of which I hold the definition in question must 

yield. In Sir F. Dwarris’ well-known Treatise on Statutes, second 

ed, 1848, page 509, there is the following observation: — “Inter- 
- ■ ' pretation clauses are by no means to be strictly construed, and 

convenience seems likely to lead to their being practically disregard- 
ed;” and then in support bf such opinion he quotes from a judgment 

of Lord Chief Justice Denman, reported in 7 A. and 'E., page 480, 
in which, with reference to the contention for the strict application 

of a legislative definition, I find the following remarks — “ But 
we apprehend that an interpretation clause is not to receive so 

rigid a construction, that it is not to be taken as substituting one 

set of words for another, nor as strictly defining what the mean- 
ing of a word must be under all circumstances:” and again in the 
same judgment— “ We caunot refrain from expressing a serious 
doubt whether interpretation clauses of so extensive a range 
will not rather embarrass the Court in their decision, than afford 
that assistance which they, contemplate. For the principles on 
which they are themselves to be interpreted may become matter 
of controversy, and the application of them to particular cases may 
give rise to endless doubts.” And there are other illustrations of 
the same kind in Dwarris all going to show that a legislative de- 
finition or interpretation clause must yield to enactments of a special 
and precise nature, and like words in schedules they are received 
rather as general examples than as overruling provisions. Apply- 
ing these views, the demonstration is obvious that the kind of “or- 
der” that was before the Full Bench, and is now considered by me 
in the present case, is in no way appealable under s. 584. 

The argument founded on s. 6 of the General Clauses Act, aa 
modffyihg if not prerenting the application of s. 588 to such a 
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case as this, is more pertiBent, but as 1 shall show equally fal- 1875 

lacious. 

S, 588 provides that “an appeal shall lie from the following Uda Beoah 
orders under this Code, and from no other such orders.” These Ikam-dd-wk. 
orders are then enumerated from (a) to (to) inclusive, and at the 
end of such enumeration there is the very distinct provision that 
“ the orders passed in appeal under this section shall he tinai, 
and it is under (j?) that the present case has to be considered. The 

orderg therein described are “orders nnder section 244 as to ques- 
tions relating to the execution of decrees of the same nature with 
appealable orders made in the course of a suit” For the order 
sought to be appealed against is clearly one filling under ( 0 ) of 
s. 244, being a question arising between the parties to the suit 
in which the decree was passed and relating to the execution ©f 
the decree. As to the words “ of the same nature as appealable 
orders made in the course of a suit, ” I concur in the remark pub- 
licly made in another place, that it is not very easy to understand 
them ; and it is satisfactory to know they have been left out in the 
Bill brought in to amend the Code, and I trust if the Bill passes 
into law, that it will be allowed to stand with this omission. The 
order then, being thus plainly one falling within not only the mean- 
ing but the express terms of (j) ins. 588, is on the face of 
that section not farther appealable. But it is said that, hecausa 
the decree for the e.xecutioa of which the order was made was a 
decree passed under the old Code, it was a “ proceeding commenc- 
ed” within the meaning of s. 6 of Act I of 1868, the General 
Clauses Act. That is an opinion, however, which can only bo 
maintained by holding that that Act, unless expressly repealed in 
tofo, mustbe understood to override in their entirety the whole 
provisions of a subsequent Act dealing with the same subject- 
matter, no matter how carefully or specially such provisions 
may be expressed. Such a view of the law appears to me to be 
only stated in order to be at once rejected as an incongruity in the 
highest degree unreasonable. A reading of the law on the con- 
trary, which would make the two Acts consistent, by allowing a 
subsequent one to modify the previous Act, is surely to be pre- 
ferred. Nor do I find in s. 6 of Act I of 1868 anything to 
interfere with, much less to exclude, such a principle of construction, 
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while it is strongly supported by the very clear and unmistakeable 
language of the new Code. Of the literal meaning of s. 588 
on the face of it, there can be no doubt whatever. It is expressed 
in terms which, of themselves, are applicable to all possible cases 
and it is not to be contradicted in this respect, in the sense of being 
•abrogated, unless that intention appears, not by way of doubtful 
implication or inference, but by precise and express language ; 
and the new Act' and not the old should have the benefit of any 
such doubt. S. 6 of Act I of 1868 is in these terms:— “The 
repeal of any Statute, Act, or Eegulation shall not affect anything 
done, or any offence committed, or any fine or penalty incurred, 
or any proceedings commenced, before the repealing Act shall have 
come into operation.” There is nothing here said about appeals, 
and the force of the application of this section to the present case 
turns on the words'* shall not affect any proceedings commenced;” 
and the argument appears to be that the expression** shal l not affect” 
saves the right of appeal given by the old Code of Procedure, Act 
VIII of 1839, notwithstanding the express provisions of the new 
Code. But this section is clearly and literally capable - of a con- 
struction which does not necessarily include an appeal, for the words 
‘'shall not affect any proceedings commenced” may be read with or 
wi&out a limitation, that is, either to admit of its application to the 
full extent allowed by the law of procedure existing at the time of 
the passing of the General Clauses Act, or as limited by a subse- 
quent Act, the provisions of which are on the face of them complete 
in themselves, although inconsistent with, because controlling, the 
full application of the former. On this principle of construction 
the expression** proceedings commenced” will have effect given to 
them up to the point where the new Act comes'into operation, and 
then stop. And this is a reading of both Codes which is quite con- 
sistent with the ruling of the Bombay Court with respect to the 
period of imprisonment to be applied to judgment-debtors against 
whom process issued under the old Code, and in particular with the 
judgment of the Chief Justice, Sir Michael Westropp. For the 
warrant had issued under the old Code and execution of it had gone 
oh for a considerable period, and there was therefore clearly a 
‘‘proceeding commenced,” if not something more. But an appeal 
IS a different matter, In the present case the “proceedings com- 
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etided wltli tie order dated the 22iid September, 187T, 
and nothing in the new Act oonld invalidate them; but the appeal 
from that order was not taken till the 3dtli May, 1878, and the 
opinion I hold under these circumstances is that such appeal must 
be determined by the new and not fay the old Code, in other words, 
that the appeal is inadmissible. This it is obvious is the only con- 
straction that can make the two Acts consistent, hut I. think that 
for that reason, if for. no other, it ought to be favoured and allowed 
by legaiinterpretafcioa to supply the law; 

I have pointed* out that there is nothing in s.* 6 of the Gen- 
eral Clauses Act about an appeal, and I have before shown that 
an appeal is not necessarily a mere stage in a suit, hut a separate 
and independent proceeding, under the control of the parties, the 
original suit with the decree made in it being complete in itself 
and pro tanto finally operative. In the absence of express language, 
therefore, such a right of appeal is net, as an available stage in a 
iiiit, to be assumed, but ought to be expressly kept alive or ex- 
presaly given. In the case of EescY* The Justices of Surrey {V) 
Ashurst, J said *^^The power of appealing from the judgment of 
the justices ieems to be of this kind” (i by special provision), and 
does not attach without being expressly given.” In another case, 
Rig. T. The Recorder of Bath (2), Lord Denman said : — 
As it seems to ns hardly possible to suppose it to have been 
tile intention of the Legislature that an individual interested 
and aggrieved ehould not have the power of questioning the 
Talidiiy of a vote at the eessions, we cannot avoid noticing wnth 
i^gret that recourse should have been had to the method of giving 
m appeal by reference to another statute, instead of giving it plaia-» 
ly and directly by the -statute itself.” And, so also in Meg. v. 
filoci: (3), it was held that a right of appeal cannot be implied,, 
.but must be -given by express words. These considerations appear 
to me to acquire even iacraase i force when the principle of inter- 
pretation so applied is used, not for the mere purpose of taking 
. away a right which previously existed, but for r 0 conciM.ng and 
making consistent two separate Acts of the same Legisiature, 
initead of making them opposed to and contradictory of each other,. 

(1) 2'Temi Efpwlw, 504. (2) 9 A. &. E. 871. 

(3;} 8 A.AE*'40i. 
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iTor are we entitled to assume that the more recent Legislative 
measure, expressed as it is in language complete in itself, and 
capable of universal application, is of less weight and significance 
than a previous Act, the terms of which are loose and inaxacfc. 
Any such assumption, indeed, would be opposed to every rule of 
oonstruotion that has ever been applied by the Courts to the com- 
bined interpretation of successive laws. 

Such is the view I feel compelled to take of s. S88 of the 
new Code in relation to s. 6 of Act I of 1868, and it is a view 
which appears to me to be fully borne out by the general character 
and objects of the new Code. That Code is Act X of 1877, entitled' 
An Act to consolidate and amend the Laws relatin-g to the Procedure 
of the Courts of GmlJudicature;^’ and the preamble is: ^‘Wbereasit 
is expedient to consolidate and amend the Laws xd&img to the Courts 
of Civil Judicature.’^ By the expression “the Laws” ia these two 
quotations I understand all the Laws, and there is thus afforded, 
as it appears to me, a key to the solutioD,, to a considerable extent, of 
the legal question now raised. As I have stated, there can 1 ima- 
gine ho no question that it means all the Law^s in operation at the- 
time of the passing of the new Code, and, therefore, not only the old 
Code, Act Yin of 1859, and the supplementary Act, XXIII of 
1861, but the General Clauses Act, I of 1868, are here meant, for it 
could not been intended that these laws were to be ^‘amended’^ 
by being allowed to stand in their . original condition, and in that 
condition to contradict, if not to abrogate, the provisions of the nt^w 
which purports to amend them. And this meaning and effect 
©f the title and preamble, and especially of the preamble, of tho 
Code, must be understood to overlie the whole Act, giving colour to 
and controlling its provisions, and by showing the intention of (ho 
Legislature supplying pro tanto the rule for the interpretation of 
these provisions. For if one thing is more clear than another and 
all doubt, itia the distinct intention of the Legislature by > 
Code to abolish these second appeals from orders; aad that in- 
being clear, it ought not to be defeated by the strained ap- 
pf general expressions of a loose and doubtful nature con- 
, a previous law, such as the General Clauses Act. 

For these reasons I am of opinion that a second appeal m the 
before me does not I refuse to admit it. 
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3fr..Jmstke Peanon nni 3frt Justice Turner* 

MEELI DHAE (Ji3rB5Hs?fT-i>TiBTorO PAESDTAM DAS ajtd akothesi 

( Decrre-holdeks).* 

jExeeuiim Decree^ Appeal from Orders Assignment of Decree^ Cross-Decree* 

— Jdf X of 1877 {Ciml .Procedure Codc}^ ss.. 2,232, 233, 246, 540. 

Ati order mudein tbs execution of a decree disallowing tlio objections taken 1w 
the jEdgment-debtor to execution of the decreo being taken out by a transferee by 
assignment of the decree, being the final order in a judicial proceeding* and there'* 
fore a decree” within the meantng of n, 2 of Act X of 1877, is appealable under 
that Act. Thakur t^rasad Y. Alisan Ail (ly fo'Aovced- 

■ S and two other pars^*iis held a decree for costs against A/, which did not sj^ecif j 
the geparate interests of each in the decree, and M held a decree for money against 
'S alone, which he wished to treat as a cross-decree under s. S46 of Act X of 1877. 
Jftld that the decree held by S and the other persons was not a decree between 
the same parties as the pariias to the decree held by Jf, and IPs decrte could 
not tiierefore be treated as a cross-decree under that section. 

The faels of tlii« case were as follows : One lliirli Dliar prefer- 
red aa appeal to the Hi » h Court from an original decree, wkicli appeal 
the Higli Court dismissed, giving the respondents a decree against 
Miirli yiiar for Rs. 682-9-0, being the aoiount of costs incorred bj 
them in the High Court. Sarjn Prasad, one of the respondents, 
transferred this decree to Parsotam Das and Sital Prasad by 
asaigoment, who applied for its execution as the transferees. Mur- 
li Dliar objected, but his objections were disallowed by the Court 
of first instance, the Subordinate Judge of Azamgarh, the Court 
executing tlie decree. He appealed to the High Court, contend- 
ing that he held a decree for money against Sarju Prasad, tlie as- 
signor 0 ^ the decree under execution, of which he was entitled to 
set off a portion of the amount against the amount of the decree 
under execution. 

MunsMs Kmhi PraBad and Ram Prasad^ for the appellant,. 

Lala Xaitu Prasad, for. the respondents. 


• First Appeal* Ko, 6 of 1S7S, from an order of B-ai Bliagwan Prasad, Subordi. 
mt€ Judge 'of Axanigarb., dated the ist October, 1^77. 

.(i) I. L.B., I All 658., 
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The High Court remanded the case for the trial of the issue set 
out in the order of remand, which was as follows : 

Turner, J.— The opinion of the Full Bench (1) established that an 
appeal lies in this case, the order being the final order in a judicial 
proceeding, and therefore a decree as defined in' s 2. 

Sarju Prasad was competent to sell his title to the costs which 
he anticipated he would recover, and there can be no objection to 
the validity of the substitution of the names of the respondents for 
that of Sarju Prasad. Of course the respondents took the decree 
for costs subject to any equities wbicb may have subsisted between 
the decree-holder and the judgment-debtor (2). The appellant then 
was entitled to set off so much of any valid and subsisting 
decree held by him against Sarju Prasad as might amount to 
the decree purchased by the respondents (3). The lower Court must 
determine whether, as alleged by the appellant, he held a decree 
of which ho was entitled to set off a portion of the amount 
against the decree acquired by the respondents, so as to satisfy the 
decree held hy respondents. The lower Court will try this issue 
and return its finding to this Court, when ten days will be allowed 
for objections. 

Prom the finding of the lower Court it appeared that the decree 
held by Murli Dhar was one for money against Sarju Prasad alone, 
made by the Subordinate Judge of Benares, which had been trans- 
ferred to the Court of the Subordinate Judge of Azamgarh for exo^ 
eution. On the return of the finding the following judgment was 
delivered by the High Court (PuARSON, J. and Turner, J.) : 

Turner, J.— The Court below has found that the decree in which 
the respondents purchased the interests of Sarju Prasad was a de^ 
cree for costs held by Sarju Prasad and two other persons without 
any specification of the separate interests of each. We are com^ 
polled to hold then that the decree is not a decree between the same 
parties as the parties to the decree held by the appellant, inasmuch 
as in the latter decree Saiju Prasad is the sole judgment-debtor, 
We must consequently dismiss the appeal, but we order each party 
to bear his own costs. 

Appeal dismuseci. 

(1) I. L. R., X All. 66S. (“0 See s. 233 of Act X of 1877. 

(3) See s. of. Act X of 1877j Explaiiatioa ii. 
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Before Mr. Justice Pearson and Mi . Justus Spmtkie, 

JlWAif BAKHSH (Bemtoakt) tf, IMTIAZ BEGAM (FLAiNriFjJ. * 
Muhammadan Law Gift, 


A deftael Bhsv in a landed egtate ia a separate projierty, to tLe gift of wLiok 
t1i« objection wMcIi attacbea under Mabanimadau law to the gift of johjt aad un- 
divided property is inapplicable. 


This was a suit in wliioli the plaintiff, tlie dangliter of one 
liaM Bakhsh, deceased, sued to set aside a gift of her father’s 
eslata made by Mm in his life-time to the defendant, his eldest son, 
and for possession of her share, under the Muhammadan law of 
inheritance, in such estate. The gift to the defendant by his father 
oomprised, amongst other property, one-third shares in certain joint 
and undivided zamindari villages. As the holder of these shares the 
defendant’s father was eatitied to a one-third share of the profits 
of the villages, after pa 3 rment of the •Government revenue, village-ex- 
penses, and cosis of collection. The plaintiff contended that the gift of 
these shares was invalid on the ground that the gift of mTiiAd,” or 
m. undivided part in property capable of partition, was invalid, ac- 
cording to Muhammadan law. The Court of first instance held, re- 
ferringto Ameermn-nissa Khatoon v. Ahidoon-'nma Khaimn (1), that 
the shares were separate property, and disallowed the plaintifi’s 
contention. On appeal by the plaintiff the lower appellate Court held 
that the shares were joint and undivided property, and that the 
gift of them was consequently invalid under Muhammadan law. 


The defendant appealed to the High Court, contending that tb« 
gift of the shares was not invalid. 

^Mr. Coridm and Lala LdlU Pm$rid^ for the appellant. 

Pandit Biahambar ^ath and Mir Zahur Husain^ for the res- 
poadeni 

The judgment of the Court, so far as it related to this coniea- 
' iioa, was as follows : 


§ 3 " 


1878 

J)ecemker 9. 


• Second Appeal, Ho. 50i o! 1S7S, froma decree of W. Tyrrell, Eyq., Judge of 
BaieiSy, dated the 27ili September, 1377, modifying a decree of Maulvi Muham- 
paad Maqaud Aii Klism, Subordinate Judge of Bareilly, dated the Tth May, 1877. 
(1) 15 B. L. K.67 23W. S. 208. 
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* Second Appeal, No. 506 of 1878, from a decree of W. Tyrrell, Esg., Judge 
of Baieillj, dated the'2nd May, 1878, reversing a decree of Maalvi Muliammad 
Ma(isud All Khan, Subordinate Judge of Bareilly, dated the 19th December, 1877, 


Pearson, J.— The main question raised by this appeal ia whether 
the gift of a defined sliare of landed estates is open to the ohjec- 
tion which attaches, under Muhammadan law, to the gift of joint 
and undivided property. On this question our opinion is in accord 
with that of the Court o{ first instance thtit a defined share in a 
landed estate is a separate property to the gift of wdiich that ohjec- 
tion is inapplicable, and we conceive that the view of the matter 
which we take in common with the Subordinate J adge is sanctioned 
by the rulings of the Privy Council, as Vv^ell as well-founded in rea- 
son. 


Befot^e Mr, Justice Turner and Mr. justice SpanMe. 

SHAFT UD-DIN and othehs (Plaintiffs) v. LOCHAN SINGH and anothek 

(Defendants).’*' 

BxeriiUon of Decree— Resistance to Execution — Act X o/1877 {Civil Procedure 
Coiicjf s. 3S2 — Act VIII of 1859 (Civil Procedure Qod^f s. 280 PepeaL 
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A mortgagee who is in possession of the mortgaged property under the mort- 
gage is in possession “ on his own account’^ wiihin the meaning of b. 230 of Act 
YIXI of 1859 and s 332 of Act X of 1877. 


Where, in pursuance of an order made in the execution of a decree while 
Act Yin of 1859 was in force, certain persons were dispossessed of certain property 
after that Act was repealed and Act X of 1877 came into force, and such persons 
applied under s. 332 of Act X of 1877 to be restored to the possession of such 
property on certain of the grounds specified in that section, held that such persons 
were entitled to the benefit of that section. 


A person claiming under s. 332 of Act X of 1877 need not prove his title but 
only the fact of possession 


The facts of this ense were ns follows : Cn the 17th February y, 
1876, one Mali tab Singh and his tvvo brothers mortgaged a certain 
village, which they held as a joint and undivided estate, to Shafi-ud- 
din and two other persons, putting the mortgagee* into possession 
of the entire village. On the 7th August, 1877, Loeban Singh and 
Beni Singh, the sons of Mahtab Singh, obtained a decree against 
their father for the jpartition and possession of two-thirds of the 
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estate. Gn tlielStli NomBber, 1877, orafter AcfcX of 1877 cam© 
into force, the mortgagees were dispossessed of two-thirds of the 
©state under an order made in the execution of the decree above- 
mentioned on the ITth September, 1877, or before ActX of 1877 
came into force. The mortgagees subsequentiy applied under s. 332 
of Act X of 1877 to the Court executing the deoree to be restored to 
the possesiion of the property, disputing the right of the decree- 
holders to dispossess them under the decree, on the ground that 
they were in possession on their own account, and that they were not 
parties to the suit in which the deore© was made. This application 
was numbered and registered as a suit between the parties in accord- 
ance with that section. The Court granted the mortgagees an order 
for the possession of the property. On appeal by the defendants, the 
lower appellate Court reversed ihe order of the Court of first instance 
on the ground that the suit was not one which could be brought under 
g. 332 of ActX of 1877, inasmuch as the mortgagees derived their 
title from the judgment-debtor, and it could not therefore be said 
that they were in possession on their own account. 

The mortgagees appealed to the High Court against the order 
of the low'er appellate Court. 

Mr. Oofdau and Mir Za/4wr /id<#cm, for the appellants. 

Pandit AjudMa and Lala Ilarkishen Das, for the respon- 
dents, ' 

The judgment of the Court was delivered by 

ToEHira, J. — The grounds on which the Judge has dismissed the 
suiioaiiiiot bt sustained: the mortgagees were in possession on their 
own account. The question then arises w'hether in this suit the 
mortgagees may rely on their possession only and claim to be res- 
tored to possession, or whether they mast prove theirs title. Seeing 
that they were not actiiall}" dispossessei until !Sovember, 1877, when 
Act X of 1877 was in force, it appears b> us that they, were entitled to 
the benefit of s. 332 of that Acl. It is true that the order under colour 
cf which the dscree-iioldars misled them .was passed before th© Act 
came into operation, but until the ejectfuent of the mortgagees no 
right accrued to them to oppose the misuse of the order, and W'hen 
that right accrued it is governed by the law then in force. Wo decree 
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the appeal, and rerersing the decree of the lower Court restore that of 
the Court of first instance with costs. 



giNoa respondents are of coarse at liberty in a suit properly in- 

stituted to tpythe question of title and to apply for the ejectment of 
the appellants. 

1878 ^^ore Mr, Justice Turner md Mr, Justice Olddeld 

Xfeeembtr IQ. ^ 

— KARAN SIMGH (Dbpbkdant) v. BAM LAL (Plaintiff).* 

Act Vm of tm ( MegUtration, Act), s,. 17, el. (2), -Registration-Mortgage. 

A Bondfortne payment of Es. 83-8-0 on demand together with interest 

thoreett at the rate of two per cent, per mensem, which chargee immoreable pro- 
perty with saeh payment, does not, though the amount due on it may in time 
exceed Rs. lOO, purport to create an interest of the value of Ea. 1 00 within the 
meaning of the Eegistration Act, and its registration is therefore optional (I). 

This was a suit for Rs. 116-6-0, being the principal money aud 
interest payable thereon due on a bond dated the 3rd August, 

1876. This bond, which was not registered, secured the payment 
on demand of Rs. ,83-8-0 together with interest on that sum at the 
rate of Rs. 2 per cent, per mensem, and charged certain immove- 
able property with such payment. The plaintiff asked for a de- 

. o^ l'he property, making the auction-purchaser of it 

a defendant in the suit. The plaint in the suit stated that payment 

of the sum due on the bond was demanded on the 31st December, 

1877. The Court offirst instance held that, inasmuch as on that date 

the sum due on the bond exceeded Rs. 100, the bond operated to 
create an interest in immoveable property of the value of upwards 
of Rs. 100, and its registration was therefore compulsory, and being 
unregistered it could not affect the property com])rised in it. 

It consequently refused to give the plaintifl a decree for the sale 
of the property. On appeal by the plaintiff the lower appeUaio 
Com t hela that the registration of the bond was not compulsory and 
remanded the suit for a re-trial. 

• Second Appeal, No. €9 of 1878, from an order of Manlvi Farid-nd-din Ahmad, 
Subordinate Judge of Aligarh, dated the 15th June, 1878, reversing decree of Mun- 
bM Mohan Lai, Munsif of Aligarh, dated the Soth April, 1878. 

(1) See also Barasayya Chttti v. Guruvappa Chettz, 1. L. B., 1 Mad. 378, 
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The auetion-pRrcLaser appealed to the Higt Conrt from the 
order of the lower appellate Court, contending that the registra- 
tion of the bond ^yas compulsory, inasmuch as when it w^as execut- _ 
ed it was probable that it would create an interest in the proper- 
ty comprised in it of the value of Rs. 100* 

Pandit Ajiidhia Nath and Babu Oprokash Chandar, for the 
appellant. 

The respondent did not appear. 

The judgment of the Court was delivered by 

Tubkee, J, — We see no reason to depart from the view of the 
law we have long held in this Court. The bend v/as for a sum of 
Rs. 83- 8-0 payable on demand with interest. It did not certaiulj 
secure Rs. 100, and therefore its registration was optional. The 
ajipeal is dismissed. 



Before Mr* Justice Turner and Mr. Justice SpanJeie* 

INAYAT KHAN (Pliintiff) v. EAHMAT BIBI (Defendakt) 

Suit for rent of the nature cognizable in a Small Cause Court-~X>eterminaliQn of 

Title— ‘ Res ji^icata. 

Tte incidental determination of an issue of title in a suit for rent of the 
nature cognizable in a Court of Small Causes dees not finally estop the parties to 
aucli suit from raising the same issue in a suit brought to try the title (1). 

The facts of this case w^'ere as follows : In 1872 one Digambari 
sued Hahmat Bibi in the Court of the Mnnsif of Mirzapur for 
Rs. 7-5-0, being the parjote^^ or ground-rent of a house situated 
in Wellesley Ganj, in the city of Mirzapur, belonging to and 
occupied by Eahmat Bibi. Rabmat Bibi, who had acquired the 
house by purchase, set up as a defence to this suit, amongst other 
things, that the plaintiff was not entitled to the rent claimed, the 
land being rent-free, and abadV* land in the city of Mirzapur not 
being liable to the payment of ground-rent. The Mnnsif gave 

* Application, Ko. 8 of 1878, for a review of the Judgment in Second Aj^peal, 
No S95 of 1S77, decided the 6tli December, 1877. 

(1) See also Rutgltu Tam Biswas v. Laii Fattuck r. Ram ATaAc, 18 W. B.,‘ 

Ram Chandra B L. h., Sup. VoL X04. . 

34 1 a C., W. R. Bp. 127 ; and Sunkur ■ 
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the plaintiff a depree, finding that gronnd-reni had been paid to 
the plaintiff’ for the land. The District Judge, on the 24th Decem- 
ber, 1872, on appeal by the defendant, dismissed the suit, his rea- 
son% for so doing as stated in his judgment being as follows : “ The 
respondent ( Digambari) does not allege that it is the custom to 
claim ‘<parjofe^^ rent, nor does she show any paper or document 
by which she could claim such a rent : she is not a zemindar, and 
there is nothing on record to show that she or her ancestors ever 
possessed the right to claim such a rent.” The plaintiff appealed to 
the High Court against the decree of the District Judge, hnt her 
appeal was rejected by the High Court on the ground that the suit 
was of the nature cognizable in a Court of Small Causes, and there- 
fore no special appeal would lie. In August 1876 the present suit 
was instituted in the Court of the Munsif of Mirzapur by the repre- 
sentative of Digambari against Rahmat Ribi, in which he claimed 
to establish his right to receive ground-rent in respect of the samo 
house at a certain rate, and also claimed arrears of such rent at 
that rate. Both the Munsif, and the District Judge, on appeal to 
him by the defendant, gave the plaintiff a decree, both officers hold- 
ing that the question whether the plaintiff was .entitled to ground- 
Kent in 1 e.spect of the house was not res ywdteaia, with reference to 
^e decision of the District Judge dated the 24th December, 1872. 

On appeal by the defendant to the High Court it was contend- 
ed by her that that question was res judicafa, with reference to 
that decision. The High Court (TanNEK, J., and Spankie, J.), on 
the 6th December, 1877, allowed the defendant’s contention, and 
dismissed the plaintiffs suit. 

The plaintiff applied for a review of the judgment of the High 
.Court on the ground that a question of right could not he deter- 
mined finally in a suit of the nature cognizable in a Court of Small 
Causes. 

Munshi Kashi Prasad and Lala iaZfu Prasad, for the petitioner, 
respondent. 

Mnnshis Hanumavi Prasad and Suhh Pam, for the opposite 
prty, appellant. 

The High Court (Tdrneb, J. and SeaneiEj J.) delivered the 
following judgment in review of its former judgment : 
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Befote Jfr, Justice Pearson and Mr, Jusike Tamer. 

ZAHUE (Defendant) i?, NXJR ALI (Plaiktiff)* 

Muhammadan Law — Pre~emptk%. 

Where a dwelling-house was sold as a house to h6 inhabited as it stood with th© 
Banie right of occupation as the vendor had enjoyed, but without the ownership of the 
wte, Aj/d that a right of pFe*ei 2 iptioa under Muhammadan law attached to such house. 

The facts of tHs case, so far as they are material for the pur- 
poses of this report, were as follows : The plaintifi claimed to eh- 

(1) Unreportfed'^' 

♦ Second Appeal, Ko. 875 of 1878, from a decree of Haulvi Sultan Hasan, SuK^ 
©rdinat© Judge of Gorakhpur, dated the 14th May, lfe78. reversing a decree cf Maulvi 
, Asnmt Ali EMn, Munsif of the City of Gcrslthpur, .dated tiia 23rd February, 1S< S, 
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TuenbE; J, — ^The’respondeiit^s pleader, in support of bis appHca^ 
tioB for a review of judgment, has adduced a precedent of this 
Bench (Ijj wbiehj it must be admilted, is in his favour. On reconsi- 
deralion of the point raised, we are of opinion that the application 
for review should be granted. The former suit between ihe parties 
was a suit for rent cognizable bj a Court of Small Causes, and the 
special appeal presented against the decree of the lower appellate 
Chart in that suit w^as rejected on the ground that the suit was of 
that character. In a suit for rent instituted in a Small Cause 
Court the question of title wdultl onij be determined incidentallji 
tl appears to Us thht it would be inequitable to rule that no special 
appeal lies in a suit of such a nature when instituted in a Civil 
Court, and nevertheless to hold that the decision of the issue of 
title in the trial of such a suit should dnallj estop the parties 
from raising the same issue in a ^uit brought to try the title* For 
these reasons, and following the precedent quoted, we allow the 
review of judgment, and inasmuch as no other point arises in the 
special appeal than the point already argued at the hearing of the 
application, we proceed to dispose of the appeal. 

The only* objection taken to the decrees cf the Courts below 
proceeding on the contention that the issue respecting title was’ 
finally determined in the former proceedings, and that the parties 
are concluded by the former finding on that isMe, We overrule the 
objection and dismiss the appeal with costs, including the costs of 
the application for review. 

Appeal dismissed. 
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force his right of pre-emption under Muhammadan law in respect 
of a dwelling-house, situated in a certain mohalla in the city of 
Gorakhpur, basing his claim on vicinage. The vendee, who alone 
defended the suit, set up as a defence to it, amongst other things, 
that the plaintiff had not asserted his right of pre-emption in the' 
manner required by Muhammadan law, that is to say,' that he had 
not made the “ talab-i-mawasahat,” or immediate claim to the right 
of pre-emption, and the “ ialab-i-ishhad,” or affirmation by wdtness 
and that his claim was consequently invalid. The Court of first 
instance dismissed the suit, finding that the plaintiff had not com- 
plied with the requirements of the Muhammadan law. On appeal 
by the plaintiff the lower appellate Court was of opinion that 
the plaintiff had complied with the requirements of that law, and 
gave him a decree. 

The vendee appealed to the High Court, contending that the 
sale of the house, without the site did not give the plaintiff a rio-ht 
of pre-emption under Muhammadan law. 

Habu Gho.ttcy'ji and Maulvx Hixsan^ for the 

appellant. 

Lala Lalta Pratad and Babu Jogindro Nath Chaudhri, for the 
respondent. 

The judgment of the High Court, so far as it related to this 
contention, was as follows ; 

Turner, J .—The parties are Muhammadans, and under the law 
administered here thpy can claim pre-emption on all sales of 
property made between the members of their creed, when the pro- 
perty is of the description to which by their law pre-emption 
attaches. It is contended that to the property in suit pre-emption 
does not attach, and passages are cited from the Hed^ya and other 
works (1) to show that, when a house is sold apart from land, pre- 
emption does not attach, and it is argued that, inasmuch as the seller 
had no right in the land, ail he could sell whs the house. 

In fact and in law this contention appears erroneous. The 
seller not only sold the materials of the house, hut such interest as 

W See BaiHie’s Digest of Muhammadan kw, pp. 473, 474, 475,. 
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lie possessed as an occupier of tlie soil. Tlie house was sold as a 
house to be inhabited on the spot with the same right of occupa- 
iion as the seller had enjoyed. 

The text on which the appellant relies applies to the sale of the 
inaierials of house or a house capable of and intended to be re- 
moved from its site. It is then equally moveable property as 
goods, boats, or trees, cut or sold to be cut and carried away, but 
it does not apply to a liouse sold with the right of occupation of the 
soil. The appeal fails and is dismissed with costs. 

Appeal dismisud^ 


CRIMINAL JURISDICTION. 


(1) Fee also In the Matter of Skisii- 
dhur Paruij 0 B, L. K., Ap. 19 ; S, C., 
IS W. R Or. 25, where it was held that 
a person exercising a supposed right of 
hshery in a bond fide manner, without 
any intent to intimidate, insult, or an- 
noy, or to commit an offencfe, CQuld not 


be conticted of criminal trespass ; and 
see also the observations of Markby, J., 
in The Qiteen t. Sutwolti Singh f 11 W . B. 

' Ur , r.- 

(2) See also Makar MaUana t. Ibno- 
hkandu^Biswas^ Z B. L, E., A. Cr. 17. 
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Me fore Mr, Justice Turner, 

EMFHESS OP INDIA n. BUD a SINGH. 

Act XZP of I860 (Penal Code), ss, 425, 441 — Jet X of 1872 {Criminal Pi'Qcedure 
Code), s, 454 — Criminal Trespass — Mischief, 

If a person enters on land in the possession of another in the exercise of a bond 
fide claim of right, and Without any intention to intimidate, insult, or annoy such 
other person, or to commit an oi$ence, then, although he may have no right to 
the land, he cannot be convicted of criminal trespass{l). 

So also, if a person deals injuriously with property in the bond fide belief that 
ifc is his own, he cannot be convicted of mischief (2). 

The mere assertion, liowever, in such cases of a claim of right is not in itself 
a sufficient answer to charges of criminal trespass and mischief. It is the duty 
of the Criminal Court to determine what was the intention of the alleged offen-* 
der, and if ifc arrives at the conclusion that he was not acting in the exercise of a 
/declaim of right, then it cannot refuse to convict the ©Sender, assuming 
that the other facts are established which constitute the offence* 

Where a person committed a trespass with the intention of committing 
mischief, thereby committing criminal trespass, and at the same time committed 
mischief, kdd that sUch person could not, under cl. iii of s. 454 of Act X of 2S72, 
receive a punishment more severe than might have been awarded for either of 
such offences. The provi^iofls of that law do nothin snch a case prohibit the Court 
from passing sentence in respect of each offence established. 
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EThis was an application to the High Court for the exercise of its 
powers of revision under s. 297 of Act X of 1872. The petitioner 
was convicted on the 12th June, 1878, by Mr. H. B. Joyce, Magis- 
trate of the first class, of committing criminal trespass and mischief. 
On appeal by the petitioner to the Sessions Judge, JIi-. W. 0. Turner, 
this conviction was affirmed on the 1 7th August, 1878. The facts 
of the case and the grounds on which the petitioner applied for re- 
vision are sufficiently stated; for the purposes of this report, in the 
judgment of the High Court. 

Mr. i. Dillon, for the petitioner. ' 

Junior 6owrnmeixt Pleader \^^VLDwarha Nath Banarji); 

for the Crown. 

TtTRNER, J. It is found that the petitioner, in order to appro- 
priate the wall of his neighbour, the complainant, to which he knew 
ha had ho right whatever, caused w'orkmen to cut nicheSin the wall; 
to lay rafters on the wall, and to put water-spouts in the wall; and 
. that he also caused workmen to remove bricks belonging to the com- 
plainant froth the yard of the comp hiinant and to place them on the 
Wall, in order to form a parapet for buildings he was erecting on the 
other side of the wall ; and that he thi’eatened the complainant with 
violence when he attempted to interfere to protect his property. 
The Magistrate on these findings convicted the petitioner of crimi- 
nd trespass and of mischief, and sentenced him in respect of each- 
offence to pay a fine of Rs. lOfi, and in default to undergo simple 
iriiprisohmeht for fifteeh days. In appeal the Sessions Judge 
affirmed the convictions and sentences. . ° 

Revision of the orders of the Courts below is now sought on 
the following groiinds ; It is argued that tho offence of criminal- 
trespass haS not been established because the petitioner did not enter 
on the premises of the complainant with the intent of insulting, 
intimidating, or annoying the complainant, nor with the intent to' 
commit an offence, hut with the intent of benefiting himself. 
If is also argued that the offence of mischief is not established 
because the petitioner did not cause the destruction of any 
property nOr any change in such property, or iu the situation 
thereof, as destroyed or diminished its vaiae or utility, and that, if 
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fee did 8O5 Be did Bot do so with tBe intent of causing wrongfnl 
loss or damage to tBo complainant bnt of benefiting himself. It 
is argued in respect of both charges that the complainant should 
Bare been referred to the Civil Court, and that the Criminal Court 
should not have entertained them ; and lastlj it is contended that, 
inasmuch as it has been found it was tbe object of the criminal 
trespass to commit the offence of mischief, the petitioner could not 
legally receive a double punishment. 

The objection that the Criminal Courts ought to have declined 
jurisdiction because the petitioner setup a claim to the wall and to 
the bricks cannot be sustained on the findings of the Magistrate. 

* If a person enters on land in the possession of another in the 
exercise of a honSt fide claim of right, but without any inten- 
liion to intimidate, insnlt, or annoy the person in possession, or to 
commit an offence, then although he may have no right to the land 
he cannot be convicted of criminal trespass, because the entry was 
pot made with any such intent as constitutes the offence. So also if 
a person deals injuriously with property in the bond fide belief that 
it is his own he cannot be convicted of the offence of mischief, be- 
cause his act was not committed with intent to cause wrongful 
loss or damage to any person. But the mere assertion of a claim 
of right is not in itself a sufficient answer to such charges. It isf 
the duty of the Criminal Court to determine vrhai was the intention 
of the alleged offender, and if it arrives at the conclusion that he 
was not acting in the exercise of a bond fide claim of right, then it 
cannot refuse to convict the offender, assuming of course that the 
other facts are established which constitute the offence. 

In the ease before the Court the Magistrate in effect finds not 
only that the petitioner had no right, but that he could not have 
been ignorant that he had no right. The facts found by the Magis- 
trate show that the petiti oner caused a change in the property of 
the complainant which affected it injuriously, nor is it any answer 
to the charges on which the petitioner has been convicted that the 
petitioner’s intention was to benefit himself. That benefit was to 
be acquired as he must have known by causing wrongful loss to 
the complaicani The objections taken by the petitioner s pleader 
to tbe propriety of the conviciions cannot be sustained. I may, 
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lioweyer, observe that, inasniucli as the acts of trespass and mischief 
were committed not by the petitioner himself but his workmen at 
his instigation, he would more properly have been convicted of the 
abetment of the offences, but there being no difference in the pun- 
ishment to which he would be liable it is unnecessary to interfere 
with the convictions on this ground. 

It remains for me to deal with the objection to tbe punish- 
ment. It must be admitted that the object of the trespass was to 
commit the mischief” imputed to the petitioner, and consequently 
under the third clause of s. 454 of the Code of Criminal Pi'oce- 
dure, as explained by the illustrations, the petitioner must not receive 
a punishment more sevei'e than might have been awarded for either 
of those offences. This provision of the law does not, as the 
petitioner’s pleader suggests, prohibit the Court from passing sen- 
tence in respect of each offence established, but it declares that the 
offender must not receive for such offences collectively a punishment 
more severe than might have been awai'ded for any one of them, or 
for the offence formed by their combination. Where an offence is 
constituted by the combination of other offences or includes another 
offence, sentence should ordinarily be passed on the charge relating 
to that offence only, but the law does not prohibit several sentences, 
so that collectively they do not exceed th.e prescribed limit. For the 
offence of criminal trespass the maximum punishment sanctioned by 
the Penal Code is imprisonment for a term of three months and fine 
to the extent of Rs. 500. The imprisonment in default of payment 
of fine must therefore be limited to one-tbird of three months. The 
maximum punishment for the offence of mischief is imprisonment 
for three months and fine without limit, but the imprisonment in 
default of payment of fine is limited to one-third of the term of im- 
prisontnent,. The Magistrate has sentenced the petitioner to pay 
two fines each of Rs. 100, or collectively less than the amount of 
fine which might be imposed for either offence, and in default of the 
payment of each fine to undergo imprisonment for the term of fif- 
teen days. The Magistrate has not declared that the terms of 
^ imprisonment are to ho undergone the one on the expiry of the other, 
and if default were made in the payment of both fines the senten- 
ces woul d run concurrently, so that in the whole the punishment 
would not exceed the punishment allowed by the Iw for either of 
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tbe offences of wbieb the petitioner has been convicted. I there- 
fore see no reason to interfere. 

Application dismissed. 

Before Jir, Justice Turner, 

EMPRESS OF INDIA r. MULA. 

Attempt^^Fethrieetiing False Endence — Act AIXFo/1860 (Penal Co^e)^ ss. 

if instigated Z to personate Cand to purdiase in C's name certain stamped pa- 
per, in consequence of which tbe ’vendor of liie stamped paper endorsed Os name on 
such paper as the purchaser of it* Ji acted with the intention that such endorse* 
ment might be used against C in a judicial proceeding. Held that the offence 
of fabricating false evidence had been actually committed, and that M was pro- 
perly convicted of abetting the commission of such offence. Queen t, Eamaran 
Ckewbey (1) distinguished and observed on* 

This was an application to the High Conrt foi* ihe exercise of 
its powers of revision linder s. 297 of Act X of 1872. On the 
24th August. 1878, the petitioner was convicted by Mr. J. Kennedy, 
OflSciating Magistrate of the district of Shahjaliunpur, of attempt- 
ing to fabricate false evidence. On appeal by the petitioner to 
the Officiating Sessions Judge, Mr. Diithoit, that officer, on the 
18th September, 1878, being of opinion that the offence of fabri- 
cating false evidence had been actually committed, and that the 
petitioner had abetted such offence, altered the conviction accord- 
ingly. The facts of the case are sufficiently stated for the purposes 
of this report in the judgment of the High Court. 

Mr. L. Dillon^ for the petitioner, contended that the offence of 
fabricating false evidence had not been completed. He referred to 
Qmm V. Eamsaran Choxchey (1). 

The Junior Govirnment Pleader (Babu Dwarlca tatli Banarji)^ 
for the Crown. 

Turner, J. — The petitioner Mula is a nioney-lender in Shah- 
Jahanpur, with*whom Cbattar Singh, thakur, had had dealings, but 
prior to the date of the occurrence which led to the present charge 
Chattar had discharged his debt to the petitioner. In a suit insti- 
tuted by Mula against Netha and Dhaunkai, Chattar gave evidence 
on behalf of the defendants, and tliereupo n Mula threatened him h e 

' Cl) H. C. R., K.-W P., 1S72, p. ' 46. As ■ As to ati attempt to commit bigamy, se® 

'to other facts which it was held would Queen v. PiUreon. I. L. R., l^Ajl. Sm. 

justify a conviction for an attempt to As to an attempt to commit mischi^ by 

fabricate fake evi'lence, see Qumn . v. fire, me Quern v, Jdayal Eawn, o R. ii. 

■Mwtda, H. C. E., H.-W. P, 1872, p. 133. R., A . Ct. 55. 
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would make kirn pay Es. 50. On tke 28tli July Zab'ar, a debtor of 
Mula, applied to Mathura Prasad for a stamp of the value of four 
annas. He gave his name as. Ohattar Singh, tlmhuT, and the name 
of Ohattar Singh’s father, and also Ohattar Singh’s address. These 
details were, in accordance, with the usual practice, endorsed on the 
back of the stamp. As Zabar was leaving the stamp-vendor’s 
shop, it occurred to the stamp-vendor again to q^uesticn him as to his 
name. He then made a mistake and gave a different name as the 
name of Ohattar Singh’s father. The suspicions of the stamp-vendor 
being excited, he farther questioned Zabar, who then stated he had 
purchased the stamp at the request of Mula, who bad given him four 
annas for that purpose. The stamp-vendor very properly took 
Zabar to the police-station and reported what had occurred. It is 
shown by other evidence, which the Oouits below have accepted as 
reliable, that Mula gave four annas to Zabar and requested him to 
purchase a stamp; that he left his place of business and accompanied 
Zahar, on his way to the stamp-vendor’s ; that he remained near the 
gtamp-v'endor s shop when Zabar enteredit, and ran away on perceiv- 
ing that Zabar was detained. With this corroborkion the Magis- 
trate and the Sessions Judge have accepted as reliable the state- 
ment of Zabar that he was induced by Mula to pei-sonate Ohattar 
Singh, and to procure the stamp in Ohattar Singh’s name. The 
Magistrate held that on the facts proved Mula was guilty of the 
offence of attempting to fabricate false evidence for the purpose of 
using it in judicial proceedings. The Sessions Judge more cor- 
rectly held that the facts afforded proof that the fabrication was 
complete, and that the petitioner was liable to conviction 
for abetment of the offence alleged rather than of an attempt 
to commit it, and amended the conviction accordingly. In this 
. Court it is argued that, although the petitioner may have made 
preparations to commit the offence, yet the offence had not actually 
been completed, and m support of this contention the petitioner’s 
pleader has referred to Queen v. JRamsar an Chowhej^ (l)/in which 
case it was held that under similar circumstances the accused could 
not 1)8 convicted of forger j. 

It appears to me that the oases may be distinguished. The 
endorsement of the stamp-vendor forms no part of the document 


(1) H. a K,, N,-W. P., 1872 , p. 46, 
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wMciit may be assumedit was the intentioB of the person who pro- 
cored the endorsement to make on the face of the stamp-paper* The 
offence of forgery, had therefore not proceeded beyond the stage of Isidia 

preparation, but in the case now before the Court there had been an Mv'ljlb 

actual fabrication : something had been done. It is true that no 
judicial proceeding bad been instituted, but tlie petitioner’s plead- 
er is unable to suggest any other object for which the false en- 
dorsement should have been procured. The petitioner had nn- 
doubtedly threatened Cbattar Singh that he woidd make him pay 
Bs. 50. He could not have carried out his threat without the inter- 
Tcntion of the Court. The object of the endorsement made by the 
vendor of a stamp is to afibrd proof of the person to whom it is 
«old, and in suits brought on documents written on stamp-paper it is 
the usual course, when the execution of the doeumenfc is denied, to 
advert to the endorsement and to the stamp- vendor’s memory assist- ■ 
ed by the endorsement as evidence of the person to whom the stamp 
w'as sold, and therefore as evidence of the probability that the docu- 
ment was made by the person by whom the paper was procured. 

I do not say that in the case cited the accused should have been 
discharged. Had the point been taken the Court might have held 
the accused guilty of the oifence of -which the petitioner has been 
convicted, but I am of opinion that in the case before the Court the 
evidence for the prosecution warranted the inference that the peti- 
tioner procured the false endorsement for the purpose of thereafter 
using it ill a judicial proceeding, and consequently that the convic- 
tion Is not o|)en to the objection taken to it. I affirm it, anf! dis-^ 
miss the application. 

JppliealiorixiismisseiL 

APPELLATE CIVIL. 


jBeforc Jir, Jasliee Turner and Sir. Justice SpaTtJ:*€, 

The COURT, 0,F WAUDS on beh,ai.f of ihe HAJ A OF KAKTIT (Fj^aikme) it. 
GAYA .FRASAD AND o,THEHs (Dbfenbakts),’*' 

BfibsHimiion or additkm. of nm AppeUamt or Eespomdemt^-^Act XVcflS77 {LimUa^ 
Urn Act}yS. 22‘--^Appelkte Court, .PcmiTS o / — Sale m Execution of ' Decree — Act VIH 


im , 

Janmr^: 28.' 


* Second Appeal, No. 51# of l57^, fr<*iu decree of H. A. IfraTi iTiidg'e 

of MifEnpiir, dated the I Ub March, 1S7I«. roverM’ru' decree of V’is/a AMd All 
S»ibarddia%» dudifc of MiiYupMr, fkted the 27tli .No-^c*rot»ci', ISTT. . . ' ■ 
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of msfCivil Procedure Code), ss. 256,m— Suit for recovert/ of ' purchase-tiione!/—Ct. 

\eDtJimptoiL‘--Jrregularzi^, 

An appellate Court has a discretionary power to substitute or add a new appel- 
lant or respondent after the period of limitation prescribed for an appeal. 

The right, title, and interest of G in certain immoveable property was at- 
tached and notified for sale in the execution of a money-decree held by T It 

was fwlfco attached and notified for sale in the execution of a money-decree held 

by 5' and B. The same date was fixed for both sales. The officer conducting sales 
first sold the property in execution of Ts decree, and T purchased the property. 
He tlien sold the property in execution of the decree held by 5 and R, and Apurchaa- 
ed the property. The Court executing the decrees confirmed the sale to T, granting “ 
him a sale-certificate, and disallowing objectioiT to the confirmation. It also 
confirmed the sale to /C ordering the purchase-money to be paid to S and i?, and 
disaiiowing A’s objection to the confirmation ; hut it refused to grant A a sale, 
certificate on the ground that, as the sale to T had been confirmed and a sale- 
certificate granted to him, it could not give IC possession of the property. In 
a suit by K against .S and B to recover his purchase-money, held, distinguishing 
the suit from the cases in which it had been held that', when the right, title 
and interest of a judgment-debtor in a particular property is sold, there is no war- 
ranty that he ha's any right, title, or interest, and therefore the auction-purchaser' 
cannot recover his purchase-money if it turns out that the judgment-debtQr had 
no interest in the property, that the rule of cavec^t empior did not apply, and the 
suit was maintainable. 

'Ilie provisions of s. 257 of Act VIII of IS69 apply to applications made ander 
B. 256 of that Act and to those only* 

mid therefore that, inasmuch as K ohjected to the confirmation of the sale to 

him on the ground that the Court ivas not eooipetent to confirm a sale which had 

by its previous order been nullified, and not on any of the grounds mentioned in s. 
256 of Act VIII of 1669, X was not precluded by the terms of s. S67 of that Act 
from maintaining his suit., 

■Where the Court executing two, decrees made separate orders directing the 
sale on the same .date of certain immoveablejproperty in execution of such de- 
crees, the officer conducting sales was not bound to sell such property once for aU 
XU execution of both decrees, and his selling Jsuoh property separately was there, 
fore not an irregularity in the conduct of the sales. 

This was an appeal from an appellate decree dated the lltit 
March, 1878. This appeal was filed on the 31st May, 1878, the 
original respondents being Gaya Prasad and Girdhari Prasad, two 
of the defendants in the suit out of which the appeal^arose. On the 
28th June, 1878, a vaZ:a?a«-9tama waslfiled appointiug a pleader 
to defend the appeal on behalf of Ram Manorath, the third defend- 
ant in the suit. On the 22E.d August, 1878, an application was 
made to the High Court on behalf of the appellant in which it wa» 
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stated that by an oversight Rani Manorath had not been made a 1370 
party to the appeal, and praying that, as he had appeared to defend 
the appeal, he might be made a respondent. On the same date the 
Court ( Oldfield j J.) made an order in accordance with this applica- 
tion. The remaining fiicts of the case are sufficiently stated for 
the purposes of this report in the judgment of the High Court. 

The Senior Gote^^ntmnt Plmdev (Lala Juala Pmmd^) for the ap- 
pellant. 

Pandit Ajudliia WatJi, for the respondents. 

The judgment of the Court was delivered by 

Turnek, J. — The fii’st question arising in this appeal is 'whether 
or not the appeal so far as it affects Ham Manorath is barred by 
limitation. By some carelessness he was not at first made a res- 
pondent, and the period prescribed for appeal had expired before he 
was brought on the record as a respondent. By the 22 nd section 
of the Limitation Act it is provided that when after the 
institution of a suit a new plaintiff* or defendant is substituted or 
added, the suit shall as regards him he deemed to have been 
instituted when he was so made a party. There is no analo- 
gous provision with respect to appeals, and therefore it is com- 
petent to the Court to exercise its discretion in allowing a party to 
be added to the record after the period prescribed for the admission 
of an appeal has elapsed. The lower appellate Court throughout its 
judgment alludes to the decree held by Gaya Prasad and Earn 
Manorath as “ the decree of Gaya Prasad,” and omits any mention 
of Bam Manorath, and this circumstance may have led the appel- 
lant’s pleader to suppose that Ram Manorath was not a material par- 
ty to the appeal, as the appeal was in other respects filed within 
time and prosecuted with due diligence, We are not prepared to 
set aside the ex^parte order for making Ram Manorath a respondent 
to the appeal. 


The circumstances which have led to the present proceedings 
are as follovrs : The rights and interests of Girdhari Prasad Singh 
in mauza Tilai were attached and advertised for sale, under separate 
orders, in execution of a decree held by Tbakur Dayai and in execu- 
tion of a decree held by Gaya Prasad and Ram Manorath. The same 
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clate^ the 20 ill Septemherj was fixed for the sale in execution of both 
decrees. On the 20th September the officer conducting the sale at first 
put up the property in execution of the decree of Thakiir' Dayal, 
which it would appear was entitled to priority of satisfaction, and 
the property w^as purchased by the decree-holder. He then again 
put tip the property for sale in execution of the decree of Gaya 
Prasad and Ram Manorath, and ifc was purchased by the agent of 
the appellant. The Court executing the decrees confirmed the sale 
in execution of Thakur Dayal’sfiecree, and delivered a sale-cerfeificate 
to the auction-purchaser. It also confirmed the second sale, and 
ordered the purchase-money to be paid to the decree-holder, but it 
held that, inasmuch as the sale to the purchaser in execution of 
Thakur Dayal’s decree had alread}^ been confirmed and a certi- 
ficate issued, it could not give possession to the appellant as the 
purchaser in execution of the decree of Gaya Prasad and Ram 
Manorath, and therefore refused to grant a certificate in respect of 
that sale. 






I' 


The appellant instituted the present proceedings to obtain a 
refund of the purchase-money paid under the second sale. The 
Court of first instance decreed the claim on the ground that 
although fche^property ought to have been put up for sale once for 
all in execution of both decrees, yet having in fact been sold in 
execution of Thakur Dayal’s decree and the sale confirmed, it was 
not competent to the Court executing the decree to confirm the 
second sale, as was shown by its inability to issue a certificate and 
deliver possession. The lower appellate Court reversed the decree 
on the ground that, when the appellant’s objection to the confirma- 
tion of the second sale had been disallowed, he ought to have 
appealed, and that, having failed to appeal, the order confirming 
the sale became final under s. 257 of the Civil Procedure Code. 
The lower appellate Court also adverts to cases (1) in which it has 
been held that, when the right, title and interest of a judgment- 
debtor in a particular property is sold, there is no warranty that 
he has any right, title or interest, and therefore that he cannot 
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recover liis purcliase-moiiey if it turn out tliat the judgment-debtor 
bad no interest in the property. 

It appears to us that there is a circumstance in the present 
ease which distinguishes it from the cases in %vhich the rule refer- 
red to by the Judge was laid down. In these cases the Court 
advertised for sale whatever interest the judgment'-debtor had 
in the property, and although it did not guarantee that* he 
had any. interest in the property, it sold and confirmed to the 
purchaser whatever interest there was to sell. In the case 
before the Court the interest advertised for sale had imme- 
diately before the sale to the appellant been already sold, by 
the order of the Court executing the decrees in execution of the 
deoree of Thaktir Dayal, and when that sale w%as confirmed the 
subsequent sale was practically disallowed and nullified. The 
Court had advertised for sale the interest of the judgment-debtor 
as it existed before the sale made in execution of Thakur DayaPs 
decree. When the sale had been declared absolute, the Court 
could not confirm to the purchaser at the second sale the interest 
it had advertised for sale, and although in terms it passed an order 
confirming the second sale, it in fact did not confirm the second sale, 
as the Court of first instance observes, for it found it impossible to 
carry out its order by the issue of a certificate and delivery of pos- 
session to the purchaser at the second sale, seeing it had already 
confirmed the sale of the same interest, and transferred the property 
to the purchaser at the first sale. The rule of caveat emptor does not 
apply, for the interest offered for sale was the interest adveri*sed, 
and if the first sale had been disallowed, that interest wmuld have 
passed to the purchaser at the second sale, but when the first sale 
was confirmed the second sale could not l>e carried out, for the 
interest advertised had been already sold. 

The question remains whether the appellant is precluded from 
maintaining this suit because he failed to appeal from the orders 
confirming the sales. The lower appellate Court finds there was 
BO irregularity in the conduct of the sales, inasmuch as the officer 
conducting the sale simply carried out the orders he had received, 
and it appears to us the lower Court has properly arrived at this 
conclusion.'.. It is. no 'doubt true that the 'officer con-ductlng the sale 
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might have put tip the property to sale once for all in execution 
of both decrees, and have left the Court executing the decrees to de- 
termine the rights of the respective decree-holders to the purchase- 
money realised by the sale, but we cannot go so far as to say he 
was bound to put up the property once for all fc sale in execution 
of the decrees. There being separate orders for sale, the decree- 
holders might have called upon him to execute them separately, each 
desiring to dispute the right of the other. There was certainly no 
irregularity in the conduct of the sale in execution of the decree of 
Thahur Dayal 5 and if that sale had been set aside for any irregu- 
larity or otherwise, it does not appear that any irregularity would 
have been proved to vitiate the sale in execution of the decree of 
Gaya Prasad and Ram Manorath, and this being so the purchaser 
at the second sale could not have maintained an objection to either 
sale on any of the grounds mentioned in s. 25 6 of Act VIII of 1 859. 
His objection was in fact of a different nature. His objection 
to the sale in execution of Thakur Dayal’s decree having been 
overruled, he resisted the order confirming the second sale on the 
ground that the Court was incompetent to confirm a sale which 
bad by its previous order been nullified. The provisions of s. 257 
apply to applications made under s. 256 and to those only, and 
consec[uently the appellant is not in our judgment precluded 
by the terms of that section from maintaining this suit. We 
'-therefore reverse the decree of the lower appellate Court, and res- 
toreTliaVbf the Court of first instance with costs. 

Appeal allowed. 

Before Mr. Justice Turner and Mr. Justice Oldfield. 

BHlCHTJK SINGH AND othee.s (Judgment-debtoes) ». NAGESHAE NATH 

AND OTBERS (DECEEE-HOEDBESy* 

Special Appeal— Suit of the nature cognisaUe in a Small Cause Court— Act XXIII 
of 18S1, s.il— Act XJjIII of 1850, s.l. 

SeU, where a suit of the nature oognizahle in a Court of Small Causes was 
instituted before Act XLIII of 1860 came into force, and an order was made on 
regular appeal in execution of the decree in such suit after the passing of Act XXIII of 
1861, thatthe provisions of s. 27 of Act XXIII of 1861 applied, and accordingly na 
special appeal would lie from such order(l). 


orSe™ “ '■e^iew of the judgment in Appeal from 

■orders, Nol3ofl878, dated the 25th June, 1878. 

(1) See also Gora Ohand Misser v. Baja Bayhanto iVoraw&'H.pa,12B.L. E. 261, 
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The facis of iMs case were as foliowe ; On the 22ad December, 
1876, the holders of a decree for money dated the 9th May, 1843, 
which had been made in a suit of the nature cognizable in Courts 
of Small Causes, applied for the execution of such decree. On the 
13th April, 1877, the Court of first instance refused this applica- 
lion, on the ground that the execution of the decree was barred by 
limitation. On the 24th December, 1877, the order of the Court 
of first instance was affirmed by the lower appellate Court on ap- 
peal by the decree-holders. On the 25th June, 1878, the decree- 
holders having appealed to the High Court from the order of the 
low^er appellate Court, the High Court (Tuenee, J,, and Oedfielu, 
J*) set aside the orders of the lower Courts, and remanded the case 
to the Court of first instance for proper orders. 

The judgment-debtors now applied to the High Court for a 
review of its judgment dated the 25th June, 1878, on the ground 
that no second appeal would lie to it from the order of the lower 
appellate Court, such order having been made in a suit of the 
nature cognizable in Courts of Small Causes. 

Lala Lalta Piasad^ for the JudgmeniHiebtors, respondents. 

The Senior GovernmerU Pleader (Lala I uula Prasad)^ for the 
decree-holders, appellants. 

The High Court (Torneb, J., and Oldfield, J.) delivered the 
following judgments ; 
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Turner, J.— -I cannot say that, if the point raised in this case 
had come before the Court in the absence of authority, I should 
not have been disposed to hold that the language of s. 27 of Act 
XXI 1 1 of 1861 prohibited * a special appeal in suits of the nature 
triable by Courts of Small Causes instituted prior to the passing of 
Act XLIII of i860, it appears to me that, on a strict construc- 
tion of the terms of s, 1 of that Act and of the analogous provisions 
of s, 27 of Act XXIII of 1861, it would be held that the language 
of the Acts was prospective and applied to suits which should be 
thereafter instituted rather than to suits which had been already 
instituted and determined (1). But seeing that it has been ruled by 


(1) So held in Bkohnui-k Pytt t. Mtyktdth Sht^d, 3 W, H. Mis* 19, 
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a Full Bench of the High Court of Calcutta (1) that the terms on 
which the appellant relies are merely words of description and do not 
relate to the time of institution, for such I take it is the effect of the 
decision, and seeing also that the cases must be few in which 
the point can arise, for all doubt is removed by the language of the 
amended Code, I do not consider myself justified in unsettling 
the law as it has been settled by that decision, and consequently 
agree that this Court had not jurisdiction to hear the appeal, that 
the review of judgment must be allowed, and the appeal dis- 
missed, but as the point was not taken at the hearing of the appeal 

I would order that each party should bear his own costs in this 

Court. 

Oldfield, J.— The decree which was in execution in this case 

is dated 9th May, 1843. The first Court disallowed execution on the 

ground that it was barred by limitation. On regular appeal the 
Judge affirmed that order. A special appeal was admitted by this 
Court, and we reversed the orders of the Courts below. It is now 
pleaded, by way of review of judgment, that there was no special 
appeal with reference to the provisions of s, 27 of Act XXITI of 
1861 There is no doubt that the suit out of which the execution pro- 
ceedings arose is a suit of the nature cognizable in Courts of Small 
Causes, and that there will be no special appeal if the law of s. '27 of 
Act XXIII of 1861 is applicable to this case, but it is urged that 

it does not apply since the suit was instituted before the passing 

of the Act. 

In my opinion the Act does apply, since the o'rder in regular 
appeal was passed after Act XXHI of 1861 was enacted, and the 

terms of s. 27 are explicit, that “ no special ai^peal shall lie from 

any decision or order which shall be passed on regular appeal after 

the passing of this Act in any suit of the' nature cognizable in 

Courts of Small Causes.” The order being passed after the Act was 

passed there is no question of giving retrospective effect to the Act. 

Nor can I think, as suggested, that the words in the concluding 

part of the section “ when the debt, damage, or demand for which 

the original suit eTiall he instituted” were meant to imply that the 

Act only operates on decrees or orders made in suits to be insti- 

(1) Se» Sooijo Ooomar Sitrma Boy y. J!risTiioCo<marOfiMi)dArv,l2B.Xj B. 

221 ; li W, K. F. B. 30. 
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iuted after the Act caaie into force. I cannot widersiand wlij tit 
Legislature should iia¥e so intendedj for thougli a suit maj have been 
instituted before the Act was passed no right of special appeal would 
accrucj so the Act cannot be said to operate ubjustly in taking 
away by retrospective action any right of appeal already accrued, 
when it is made to apply to decrees or orders passed after it 
eame into force. The provisions of the new Civil Procedure Code 
may not be applicable for deciding this case, but it may be noticed 
that the provisions of s. §86 of Act X of 1877 admit of no doubt on 
the point, and they were presumably intended to re-enact the old 
law on the point, and the view I take is in accordance with a Full 
Bench of the Calcutta Court (1). 

On the above view of the law, I am of opinion that this Court 
had not jurisdiction to hear the appeal, and I aiio^v the review of 
judgment and dismiss the appeal. Each party should pay his own 
costs in this Court. 

Appeal dismused. 

Before Mr, Justice Turner and Mr, Justice Oldfield, 

BHAGIRATH (DEiTKifDANT) t?. NAUBAT SINGH IPlaintifi*).* 

Mortgage-^Coniributicn^ 

Mf and iV Beld mauza D in. equal one-third shares, and M also held a 
isiiare in manza A, On the Srd January, 1863, M and B mortgaged their shares in 
manza D to A to secure a loan of certain moneys. On the iSth March, 1870, M, 
B, and N mortgaged mauza D to i? to secure a loan of Rs. 600, and on the same 
day, by a separate deed, they mortgaged manza £>, and M mortgaged his share in 
manxa A, to /?, to secure a loan of Es, 1,600. On the 8th December, 1875, £ obtained 
a deore© for the sale of the shares of M and jB ^in manaa D for the satisfaction of 
the mortgage-debt due to her. On the 18fch April, !876, R obtained a decree for 
the realisation of the mortgage-debta due to him by the sale of mauza D and 
share in mauia A. On the asrd October, 1876, the shares of M and B in manza 0 
were sold in the execution of ZV decree, and were purchased by R, A portion of 
the pur<diase-money was applied to satisfy decree, and the balance of it was 
deposited in Court, Instead #f applying to the Court to pay him this balance in 
axecntion of his decree dated the 18th April, 1876, R attached and obtained pay- 
ment of such balance in execution of a decree for money which he held against M 
and B. On the 20th June, 1877, R^ in execution of his decree dated the 18th April, 

<1) 12 B. L., R, 224'; 14 W. R., F. B. 30. 


* Secend Appeal, Ho. 836 of 1878, from a decree of W. Lane Esq., Judge of 
Moradabad, dated the 18th June, 1878, reversing a decree of Mauivi Muhammad 
Sami-uLla Ehan, Subordinate J udge of Moradabad, dated the 6th March, 1878. 
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1876, brought to sale one-third share in mauza D, and became its parohaser 
On the 20th July, 1877, R, in ezecntion of a decree for money against Af, brought 
to sale Ms share in manza A, and , became its purchaser. fieW, in a suit by iV 
against R in which he claimed that the sum due by him under the two mortgages 
dated the I6th March, 1870, and the decree dated the 18th April, 1876, might be 
ascertained, and that, on payment of the amount so ascertained, the sale of his 
one^third share in manza Z> might be set aside, and such share declared redeemed, 

that the sale of iV’a share in manza D could not be set aside. ■’ 

Held also that, if it were shown that the sum realised by the sale of his one- 
third share m mauza D exceeded the proportionate share of his liabiUty on the 

two mortgages, he was entitled to recorer one moiety of such excess as a contribu- 
tionfrom mauza 

As it appeared that there was such an excess the Court gave iVa decree for a 
moiety of such excess together with interest on the same from the date of the 
sale of N’a share at the rate of twelre per cent, per mensem, and further directed 
that, If such moiety together with interest were not paid within a certain fixed 
period, N would be at liberty to reeoTer it by the sale of the share in mauza A, 
or so much thereof as might be necessary to satisfy the debt. 

This was a suit in which the piaintifF claimed a declaration of 
the amount due by him under certain mortgages, and the decree 
enforcing those mortgages, and that, on payment of the amount 
so declared, the sale of his interest in the mortgaged property 
might he set aside and such interest declared redeemed. The 
Court of first instance dismissed the suit. The lower appellate 
Court, on appeal by the plaintiflP, gave him a decree, against which 
the defendant preferred the present appeal to the High Court. 
The facts of the case are sufficiently stated for the purpos°es of thk 
report in the judgment of the High Court. 

Pandit BMambar Nath, Mir Zahur Bumin, and Munshi 
Banuman Ft asad^ for the appellant, 

Munshis NasM Praead and Sukh Earn, for the respondent. 

^ The High Court (Tdeneb, J. and Oldfield, J.) delivered the 
following 

Judgment.— Mahtah Singh, Balwant Singh, and Naubat Singh, 

one-third shares and 

Mahtah Singh also held a 2i hiswa share in mauza Atwa. On the 

3rd January, 1863, Mahtah Singh and Balwant Singh hypothecated 

their share in mattza Dami to secure a loan advanced by -Ladli Be- 
gam. On the 16th March, 1870, Mahtah Singh, Balwant Singh, and 
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NaBbat Siisgli hypotbeeated matiza Darni to the appellant to secure 
a loan of Rs. iOO, and by another deed executed on the same 
date the same persons hypothecated maiiza Darni, and Mahtab 
Singh his 2| biswa share in manza Atwa, to the appellant to secure 
a loan of Rs. 1^600. On the 8th December, 18ii5, Ladli Begam 
obtainecl a decree for the sale of the shares of Mahtab Singh and 
Balwant Singh in mauza Daroi for the satisfaction of the mortgage 
debt to her. These shares were aecordingly sold on the 2Brd October, 
1876, and pnrelmsed by the appellant for Rs. 7,000. Of this sum 
Es. 5,954-12-0 were applied to satisfy the decree held by Ladli 
Begam and the balance Rs* 1,322-4-0, after deducting Rs. 18 
commission on the sale, were deposited in Court. On the 1 Bfch 
April, 1876, the appellant obtained a decree for the realisation of 
the mortgage-debts due to him by sale of mauza Darni and the 
2f biswa share in mauza Atwa. In execution of this decree he 
might and it may be should have applied to the Court to pay to 
him the surplus remaining in Court after the satisfaction of the 
decree of Ladli Begam, but instead of so doing he attached and 
obtained payment of the sum of Es. 1,322-4-0 in execution of a 
money-decree which he held against Mahtab Singh and Balwant 
Singh. On the 20th June, 1877, the appellant in execution of his 
decree of the 18th April, 1876, brought to sale the one-third share of 
Naubat Singh in mauza Darni and became the purchaser of that 
share for the sum of Es, 2,600, the amount due under the decree 
being Rs, 5,004, On the 20th July, 1877, the appellant in execu- 
tion of a money-decree against Mahtab Singh brought to sale the 

biswa share belonging to Mahtab Singh in mauza Atwa, and 
although the property was knocked down to one DayaRam was 
himself registered as the purchaser. 

The respondent Raubat Singh filed the suit now before the 
Court in appeal, praying that the sum due by him under the mort- 
gages of the 16 fch March, 1870, and the decree of the 18th April, 
1876, may be ascertained, and that on payment of the amount so 
ascertained the sale of his one-third share in mauza Darni may be 
set aside and the share declared redeemed. 

The Subordinate Judge held that on the facts above stated the 
sale could not be set aside and dismissed the suit. The District 
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Judge has relfersed the decree of the Court of first instance^ and 
decreed that on payment of the respondent’s share of the decree of 
the 18th April, 1876, which by the way is not ascertained in the 
judgment, nor in the decree, the sale of the respondent’s one-third 
share in Darni shall be set aside and the mortgage-debt redeemed. 

We are compelled to hold that the sale of the one-third share of 
* Naubat Singh cannot be set aside. If the respondent could have 
shown that there were grounds on which the sale should not have 
taken place, he should have resisted the order for sale, but in fact 
there were no grounds. He could not have shown that there was 
nothing due from him on the mortgages to which he was a party 
jointly with Mahtab Singh and Balwant Singh w^^out any specifi- 
cation of their severah liabilities. ' He might perhaps have called 
Upon the Court executing the decree to have declared the amount 
outstanding on the decree reduced by the sum of Rs. 1.322-4-0, and 
had he brought into Court the amount found due 
have set aside the order for sale. The T^^^nden^L d 
case also have been at liberty to make the owner of\tho ^ biswa 
share of Atwa contribute to the payment of any sum p^tt’^by him 
in excess of his own share of the mortgage-debt for which that pro- 
perty was pledged together with mauza Darni. X 

The respondent’s one-third share of Darni was, however, sold 
and realised Rs. 2,600, and if it be shown that the proportionate 
share of the appellant’s liability on the two mortgages does not 
amount to so much, he is entitled to recover one moiety of the 
excess paid on account of the mortgage for Rs. 1,600 as a contri- 
bution from mauza Atwa. It appears that the debts of Rs. 600 
and Rs. 1,600 respectively amounted, with interest, &c., at the time 
the decree was executed^ to Rs. 5,961-10-5. The debt of Rs. 600 
was then swollen to Rs. 1,625-14-5-1^1, and the debt of Rs. 1,600 to 
Rs. 4,335-11-1 l-ll. The respondent’s one-third share of the liabil- 
ity of Rs. 1,625-14-5^ amounted to Rs. 641-15-5-|-| ; the shares 
of his co-debtors to Rs. 1,083-14-11-|-|. The respondent’s share of 
the liability for Rs. 4,335-11-11-1^1 amounted to Rs. ],445-3-llif. 
After applying the Rs. 2,600 realised by the sale of the respon- 
dent’s share to the discharge of these liabilities, it will be seen 
that a balance of Rs. 2, 058-0-6||^ remains, after discharging 
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Es. 541-1 5-5 1-1 Ms liability under the mortgage for Es.600 ; and 
after discharging from this balance Es. 1,4 45-3-1 his liability 
nnder the mortgage for Es. 3 ^600, a surplus of Rs. 612-12-6f | ; he 
has a right to claim contribution from manza Atwa to the extent 
of one moiety of this amount, viz., Rs. B06-6-B|. Although then 
we must re-v^erse the decree of the Court below setting aside the 
sale, the respondent is entitled to a declaration that Rs. 306-6-3^ 
are dne as a contribntion from manza Aiwa, and to interest on that 
sum from the date of sale at the rate of 12 per cent, per annum; 
and in order to avoid fntere litigation we consider it not improper 
to order in this snit that, in the event of that snm with interest to 
the date of payment not being paid within three months from the 
date of the decree, the respondent shall be at liberty to recover it by 
the sale of the 2| biswa share in Atw^a or so much thereof as may 
be necessary to satisfy the debt. We order that the respondent 
bear his own costs and pay two-thirds of the costs of the appellant 
In all Courts, the costs so awarded are to be set off against so much 
of the amount declared due to the respondent under the decree. 


Brfore Sir Robert Stmrt, Rt., Cki^ Imtke, Mr. Jmtiee Peareon, Mr. 

Turner, Mr. Jwdice S]^nMe, and Mr. Justice OMfidd. 

GOSHAIN GIRDHARIJI (Difendajtt) v. DURGA BEVI ^Plaiktifp)** 

Arbitration--- Act XVIII of 1873 (A’'.- IT. P. Pent Act) Act XIX 
o/1873 (IV.-W. P, Land Revenue Act). 

Bnder the general law parties to suits may, if they are so minded, before issue 
Joined, refer the matters in dispute between them to arbitration, and after issue Joined, 
with the Imve of the Court. 

Act XVIII of 1873 does not prohibit the partieB to 'Uie suits mentioned therein 
from referring the matters in dispute between them in such suits to arbitration. 

Where therefore the parties to a suit under that Act a^greed to refer the matters 
in dilute between them to arbitration, after issues had been framed and evidence 
recorded, and applied to the Court to sanction such reference, Md (Stuabt, C. J., 
dissenting) that the Court was competent to grant such sanction, and on receiving 
the award to act on it. 

This was an appeal to the High Court heard by a Division 
Bench composed of Stuart, G. J., and Spankie, J., which was referred 

* Second Appeal, No. 595 of 1878, from a decree of H G. Keene, Esq., Judge of 
Agra, dated the Sth March, 1878, affirmimr a decree of Pandit Bebi Prasad, Assistant 
CoUeolor of Muttra, dated th«,2Jrd No¥«m,ber, 3877. 
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_ , .1 i.v,„- Tndo-es of ttQ Court, uiuler s. 575 of 

1879 by Stuart, 0. J., to t lo tho DiviHion Bonoh di«bring 

— Act X of 1877, tbe Judges compo. « «,alkioutly stutotl for 

. on a poiut of kw. 

.... ...... .» 

whom tho appeal was referred. 

Pandit JVand ioZ, for the respoadont. 

Iko judg^nt. of to Jodgo. of to DivUioo Bo.to ™«. » 

follows; , 

c T Tho Assistant Oolkctor in this ease referred a 

Soask™, J.-TUO ,„ urkilrotio,. V 

;? T r utLIlrr t .ooo,.d‘ 'a„„„d ..... 

tlio dccioo* n‘fcrouco su'Uitniltonij 

to Z rihoH.., to act a. .,« dd. act, aod 

tol Im doom, aad to dooUioa of to Jodgo .u,,,».rt,„g .t aro bad. 

Itiaarmiedtlmts. 96 of tho Rent Act OKpressly authoris^ 
f . PotiT arbitration by consent of parties on appUentim* mmb 
unrer 8 95 of the Act, but tho law is sihmt as rt'gar.ls arbiLratioa 

in suits.' This is 80, and I feel the weight of tho argument. 

It mi<rht perhaps be answered that Revenue Courts, as defined 
. ins. 3of° Act XIX of 1873, published ^ 

XVIII have goneral authority under s. 220 of Act XIX of 1873 
fwhich amends and consolklatos tho law as to land revenue 
and tho jurisdiction of revenue officers), with consent of parties, to 
• refer any di,sputo before them to arbitration. But the revenue offi- 
cers who can do so aro tho Oommissionor of a Division, the Oo leo- 

Ir of a District, an Assistant Collector of tho ikst ela.s, .nnd an 

Officer in charge of a Settlomont, or an Assistant Hctthimopt OiBcor. 

Now Assistant Oollootors of tho sacon.d clas.s can try certain fluit#^ 
tinder Act XVIII of 1873, hut they aro not inchulod in s. 220 of 
XIX of 1873. To this objection it might bo said that, when 
Assistant Collector of the second class tries suits under t. 
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93 of Acfc XVIII of 1873, within tHe limits of s. 98, he is praAically 
©xeroising the full powers of an Assistant Collector of the first class. 


1879 


This, however, would not be a very satisfactory solution of the Giruhabui 


objection. It is, I think, more probable that the framers of Act DcRGA^^DEvr. 
XVIII of 1873 either accidentally omitted to provide for reference 
to arbitration in suits, or overlooked altogether the necessity of 
doing, so. At the same time it might be urged, as indeed the lo’wer 
appellate Court urges, that it is difficult to “ believe that it was in 
the intention of the Legislature, in enacting s. 96 of Act XVIII 
of 1873, to deprive parties of an wholesome privilege which 
they enjoyed before: rather it should seem their intention was to - 
strengthen and extend the privilege by applying to applications a 
power which before only applied to suits.” Be this as it may, I 
would rest my judgment in this case on the circumstance that, 
though there is no provision in the Act for a reference to arbitra- 
tion, there is no prohibition of it. It appears to be the rule that, 
with few exceptions, if any, now all suits may as a matter of right 
be referred to arbitration by consent of parties, and it would be 
intolerable perhaps if litigants were not allowed full liberty to ad- 
just their differences in the mode which, after the case has been 
taken into Court, might bo found most convenient and most likely 
to load to a friendly and final settlement of disputes. 


This is not a case in which it was sought to divest the ordinary 
jurisdiction of the Revenue Court. There was no agreement to 
keep out of Court. The reference to arbitration sprung out of the 
introduction of the case into Court. 


The suit was instituted on the 1st June, 1877: defendant filed 
a written statement in reply on the 9th July: witnesses were exa- 
mined on behalf of both parties on the 6th and 16th August : and 


reference to tlio arbitrator was made on the 27th August : and after 


hearing objections against the award, it was made the basis of the 
decree by the first Court. Under s. 144 of the Aet, the Court 
may, from time to time, in order to the production of further evi- 
dence, m for other suficimt* reason to be recorded by the Court, 
adjourn the hearing of any case to such day as to it may seem fit. 
Ip jome degree this reference to arbitration was adjournment of the 
ease for suSSciezit reason,” that is to say, to meet the written 

18 
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iSTa wi.s]ips of both parties .and to settle the dispute. But the judgment 

• of Iho Court (s. 151) is in accordance with the provision of the 

G^r/rARui section. With this view of the case, 1 cannot say, in the absence 
Duito/'Davi. of prohibition in the Act to the submission of the record in its 
final stage to a referee on the motion and by consent of parties, 

- that the suit ayus not heard and determined in the wan?i«r provided 
by the Act, which is all that is obligatory, assuming that there 
Avas no illog.ality, the decision being in accordance Avith the aAvard. 

1 Avonld not alloAv the appeal on the objection taken, but would 
affirm the judgment of the loAver appellate Court. 

Btuart, C. J.— This is a second appeal to this Court from the 
judgment of the Judge of Agra, in appeal to him from a decree of 
the Assistant Collector of Muttra. 

The suit Avas originally instituted in the Court of the Assistant 
Oollcclor of Muttra, for the recovery of Bs. -181-15-0, principal and 
interest, on account of arrears of rent for the rabi crop for 1281 
Cnsli ; and in the course of tho procedure before that officer tho 
parlies filed a consent to refer tho matter in dispute to arbitration, 
upon Avhicli the Assistant Collector made an oiafor referring tha 
snit to arbitration .accordingly, and an award Avas made in tha 
jA]aintifl'’s favour hy an arbitrator, Avitb some alleged irregularities 
' on bis part Avhich, hoAVOvor, need not here be referred to, as they aro 

immaterial to tho appeal now before us. The Assistant Collector 
xiphoid the aAA’ard and made a decree in conformity with it, and 
from this deorea an appeal was taken to the Judge, in Avhich it was 
contended, among other things, that there AAms no provision in the 
Jleut Act, XVIII of 1873, authorising such an arbitration as had 
taken place in this case, and that tho Avhole proceedings thereforo 
in the disposal of tho suit Avoro irregular. This plea tho Judge 
liisallowod, .and tho defendant has iioav preferred a second appeal to 
this Court on the same plea, and it is tho only reason of appeal 
heforo us. 


lam of opinion that tho Judge is Avrong, that tho pleads well 
founded, and tluat therefore the present appeal must bo allowed, 
bis judgment tho Judge appears to me to misapprehend the oas« 
hofore him when ho says that it is “a question as to A?hoihor an 
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award willingly reported to by the parties ought to be set aside ; 
and he goes on to observe that the present Rent Law, as is noio- qoshain 
rious, is very defective in regard to procedrirej having been entire- GmBBxniJi 
ly carried through the Legislature by officials who had no judicial D'dkga Dkti* 
experience.” Now the material question as regards the arbitra- 
tion was not whether it was willingly resorted to, but whether, 
willingly or not, it was a valid and competent proceeding in itself r 
and as to the Eent Act, it may have its defects, but I do not tbink 
it deserving of the sweeping censure passed upon it by the Judge ; 
and in regard to the question in this appeal respecting the arbitra- 
tion that was ordered and took place, the Act appears to me to he 
very clear indeed. In my opinion this question must be determined 
solely with reference to the express provisions of the Eent Act. 

By s. 93, which is the commencement of Oh. v, Jurisdiction of 
Courts,” it is provided that ‘^ except in the- way of appeal as 
hereinafter provided, no Courts other than Courts of Revenue shall 
take cognizance of any dispute or matter in which any 'suit of 
the nature mentioned in this section might he brought, and such 
suits shall be heard and determined in the said Courts of Revenue 
in the manner provided in this Act, and not otherwise and 
the very first class of suits mentioned as falling under this absolute 
and exclusive provision are suits for arreai's of rent on accpunt of 
land, which is the nature of the suit in the present case, and there 
is not a word in this section about referring suits to arbitration, " 
whethe# with or without the consent of the parties. Nor is this 
the less remarkable from the fact that a subsequent' s. 96 pro- 
vides for the reference to arbitration of appli^ tions” as these are 
enumerated in s, 95. S. 96 provides tha1§«- all applications 
under sV 95 shall be made, &c., and may, with the consent 
of the parties, be referred to arbitration under sections 220 
to 231, both. inclusive, of the North-Western- Provinces Land 
Revenue Act, 1873.” There is here not a word about the reference 
to arbitration of the suits mentioned in s. 93, which on the 
contrary provides that such suits shall be heard and dtteTfnined 
in the manner provided by the Act, and not othenoise:' Of course 
there is nothing to prevent parties to such suits themselves of their 
own private consent referring them to arbitration, and agreeing 
that the award under such a private arbitration shall be bintling 
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on themselves. But so far as arbitrations of sncli suits before or by 
the order and authority of the Revenue Courts are concerned, there 
is no procedure for, because there is no law authorisin^rj tliem. On 
the contrary, s. 93 may feirly in tins respect be argued to bo 
prohibitory by force of the absolute and exclusive language of its 
sanction, the suits mentioned in it being, as I have already pointed 
out, enacted to be heard and determined in the manner provided and 
not otherwise. To say the least indeed, this section 93 is abundant- 
ly pregnant with a meaning sufFicient to exclude references of such 
suits as the present to arbitration before the Court, and it appears 
to me plainly to show such an intention. But, on the other hand, 
such suits are not in the least inconsistent with express provisions 
for a reference to arbitration, if this liad been intended and incor- 
porated with the other provisions of Act XVIll of 1873, We 
must, however, take that Act as we find it, and a careful examina- 
iion of it has satisfied me that, giving even the widest meaning to 
its terms, there can, under s. 93 or any otlior part of it, be no 
refereuco to arbitx’ation before the Court in such a suit as the 
present. 4 

But it was suggested at the liearing timt, although the Rent 
Act does not provide for the arbitration of such suits, it does not 
expressly prohibit them, and that it is legitimate to argue in their 
favour from the provisions as to arbitrations in the contemporane- 
ous Revenue Act, XIX of 1873. By s. 220 of that Act it is 
provided that a Commissioner of a Division and other Revenue 
officers mentioned may, with the consent of the parties, by order, 
refer any dispute before him to arbitration, and that certain other 
Revenue officers may, by order, refer any dispute before him to- 
arbitration without the consent of the parties. ” And the subse- 
quent sections of the Revenue Act, from ss. 221 to 231 fhclusive, 
contain anxious provisions for the regulation of and procodiiro to 
be observed in such arbitrations and for the enforcement of awards 
made in them. Now there can be no doubt that, if such an attempt 
to supply the supposed defects of the Rent Act, by importing into 
it the anxious arbitration provisions of the Revenue Act, could be 
entertained, such an arbitration as was ordered io the present case 
was a reasonable and valid proceeding, as of course on the same 
grounds all the suits mentioned in s. 93 of the Rent Act could 
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Be referred to arbitration , its exclusive and prohibitory language 
Botwithstanding. But the fair argument is to my mind of a very goshain-'~" 
different and indeed totally opposite nature. For it appears to me Giedhariji. 
that the very fact of these arbitration provisions in the Revenue Dueoa DicTi.- 
Act having been left out in the Rent Act, which was passed on the 
same day, may not only be fairly contended to show, but must be. 
judicially considered by us as showing, that it was not in the mind 
and intention of the Legislature to allow them, and that the neces- 
sary force of the exclusive language of the Rent Act, without the 
use of any express prohibition on the subject, has this eflFech 

I "must not omit to notice another argument that was used at 
the hearing against the validity of arbitrations before the Court of 
suits of the kind described in s. 93 of the Rent Act, XVIIl of 
1873. That argument was derived from the previous Kent Act, 

XIV of 1863, and to my mind it has considerable cogency. By 
s. 14 of the latter Act it is enacted that the provisions of 
ch* vi. (relative to arbitration) of the Code "of Civil Procedure 
shall apply to suits under the said Act X of 1859 (the previous 
Jfe Rent Act) and under this Act.’^ So that, until the present Rent 

Act w^as passed, there was full provision for a reference to arbitra- 
tion in such a suit as the present, but there is no corresponding 
provision in the present Act, and the very fact that it has been left 
out in the present Rent Act may I consider he allowed to lend no 
little force to the contention that the express provision of the 
present Act must be understood as limited in this respect. 

Such is the conclusion to which I find niyself driven by the 
language of the present Rent Act, XVIII of 1873. The question 
before us is not one respecting any principle of rent law, or as to 
who are or who are not Revenue officers in such a case, but w'he- 
ther Revenue Courts in administering s. 93 of that Rent Act, 
be the oflfi’cers who they may, have power to refer the suits therein 
mentioned to arbitration. To this question there can be but one 
answer. Most clearly these Courts have no such power, and the 
order of reference made in the present case, with the recorded con- 
sent of the parties, was altogether ultra vires of the officer who 
made it 

At the same time it is difficult to understand why such should 
be the law^, for there appears to be no reason in equity or policy 
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l87i) wliy sucli suits as are mentioned in s. 93 of Act X¥III of 

^*77 1873 should not be referred to arbitration, in the same way that 

Goshain , . 

Gibdhamji ^' applications’’ under s. 96 of the same Act and " disputes” as 

DGmlDun, provided by the contemporaneous Revenue Act XIX of 1873 
may be. However, it ii§ not our duty to specalate about these 
considerations, but to accept and apply this written law as we find 
it. If the intention of the Legislature was not of the nature which 
I have, in the way of argument, given it credit for, and there has 
been an accidental omission in the present Rent Act, this can b© 
supplied by the same legislative authority which passed it but, 
however that may be, we, as a Court of justice, bound to interpret 
and apply the law according to recognised principles of legal con- 
struotion, can only look for the legislative intention to the letter of 
the Act itself, and behind or beyond its own terins we cannot go ; 
and that being so, I think it must be conceded tliat the reasoning 
I have applied to the present case must be given effect to, and that 
our judgment should be for the appellant. 

I would therefore allow this appeal, setting aside the arbitra- 
* tion proceedings complained of, the award thereih, and the orderi 
of both the lower Courts, and I would remand the ease for re-trial 
on the merits under s. 562 of Act X of 1877. The costs of this 
remand to be costs in the suit, and to abide the result of the 
re-trial, 

. The judgment of the Judges to whom the appeal was referred 
(Pbauson, J., Turner, J,, and Oldfield, J.) was delivered by 

Turner, J. — The appellant instituted in the Revenue Court a 
suit for rent against the respondent. The respondent denied 
liability to the appellant and questioned the amount. The cause 
came for trial before Pandit Debi Prasad, an Assistant Collector 
of the first grade. After evidence had been taken the parties agreed 
to refer the matters in dispute to the arbitration of a single arbi- 
trator whom they named. Having executed an agreement to this 
effect they presented a petition to the Assistant Collector, inform- 
ing him of the agreement at which they had arrived and praying 
that the record might be sent to the arbitrator. The agreement 
was produced in the Revenue Court, and thereupon the xissistant 
Collector assented to the proposed arb itration and sent the record 
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to the arbitrator, requesting Mm to submit his award in a week. 

The arbitrator ordered the parties to attend on a day named, and 
wheil no one appeared^ for the appellant at the time fixed for the 
meeting, the arbitrator first recorded a proceeding declining to enter 
upon the arbitration, but having received a letter from the appellant 
stating he would attend at 4 p. m., and that the evidence on his part 
was on the record, the arbitrator withdrew his refusal and proceeded 
to determine the matters referred to him without any objection 
being taken on the part of the appellant. A few days after the day 
named by the Court, the arbitrator submitted an award in favour 
of the respondent* The appellant objected that the arbitrator har- 
ing once declined to act had no power to proceed with the reference 
without a fresh agreement executed by the parties, and that the 
award could not be accepted inasmuch as it was not submitted within 
the time appointed by the Court. The Assistant Collector over-ruled 
both these objections and passed a decree in favour of the respon- 
dent on the basis of the award. 

The appellant appealed to the District Court respecting the 
objections he had taken to the award, and urging a now objection 
that the Rent Act XVIII of 1873 contained no provision for. the 
reference of suits to arbitration, and that the Revenue Court was not 
otherwise empowered to make the reference. The Judge, pointing 
out that the parties had willingly resorted to arbitration, considered 
that the Procedure Code Act YIII of 1859, which was in force 
when the suit was tried, should be equitably followed in the silence 
of the Rent Law ; that the Legislature could not have intended to 
deprive parties of a wholesome privilege which they had enjoyed 
, before the Rent Law of 1873 was passed, but that it was rather the 
intention to extend the privilege by applying it to applications as 
well as to suits ; the J udge also held that the Assistant Collector 
had rightly over-ruled the objections taken by the appellant in the 
Revenue Court, no misconduct having been proved on the part of the 
arbitrator* 

The appellant then appealed to the High Court on the ground 
that, in the absence of a provision in tbe Rent Act, the Assistant 
Collector was not competent to refer the case to arbitration, and 
that no decree could legally pass against him on the award. The 
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appeal came for hearing before a Bench composed of His Honor 
the Chief Justice and Mr. Justice Spankic. (After referring to 
the judgments of Stuart, 0. J., and Spankie, J,, and statingrthe 
gioiin l.s on which the judgments of these Judgc.s i’G.spci;tively pro- 
ceeded, the judgment continued :) There is no doubt force in tlie 
reasoning of the learned Chief Justice. It is remarkable that, 
Arheroas the Legislature had previously to the passing of the Rent 
Act of 1873 facilitated the reference of matters in dispute to arbi- 
tration by tbe application of the provisions of the Procedure Code 
to ront suits, and whereas both in respect of applications under the 
Rent Act of 1873 and in respect of any dispute under the Revenue 
Act of the same year, special provision had been introduced to 
fivcilitato such reference, no similar provision was made in the Rent 
Act of 1873 regarding the suits triable under s. 93, But un- 
less we are constrained to hold that the words “ slull be heard and 
determined in the manner provided in this Act and not otherwise" 
nooGS.sitate the decision ,of every suit to which the provision refer* 
after trial by the Court, wo are unable to regard the arguments to 
which wo have adverted conclusive. As wo unilor.si,and the gouoral 
law, parties to suits may, if they are so minded, before i.ssne joimsd, 
refer the matter in dispute to arbitration, and after i.S8uo joined with 
the leave of the Court. The special provi.sions introduced into the 
Procedure Code and the Land Revenue Act of 1873 did not create 
this right, but facilitated its exercise and provided for tbe summary 
adjudication of questions which might arise respecting the refer- 
ence and award. Parties to suits and proceedings to which these 
special provisions have not been applied are not in the absence of 
special prohibition deprived of the liberty to submit their disputes 
to arbitration, but they cannot take advantage of the^ facilitie.? 
afforded by these provisions, and' questions arising out of the 
reference and on the award cannot be determined summarily. 

It is admitted that, unless we are to find it in the terras of a. 
93, there is no other provision in the Rent Act which prohi- 
bits parties to the suits mentioned in that section from referring 
the matters m ispute to arbitration. Do then the terms of s. 93 
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the wholes clause was to confine the . cognizance of the matters 
therein mentioned to Courts of Revenue, and to prohibit other Courts 
from taking coguizance of them, and it was declared that such 
suits as were mentioned in the section should be heard arid deter*- 
minedby the Courts of Revenue in the manner provided in the Act 
and not otherwise, in order the more emphatically to assert the sole 
jurisdiction of the Courts of Revenue in such matters, and not with 
a view to deprive the Courts of Revenue of any ordinary power 
possessed by Courts of Justice, nor the parties of any liberty or 
privilege which are ordinarily enjoyed by parties to suits. 

In the case before the Court, the parties of their own motion 
consented to a reference, and issues having been joined properly 
applied to the Court for its sanction. The Revenue Court was in 
our judgment competent to accord sanction, and on receiving the 
award to act on it. The appeal should then in our judgment be 
dismissed, and wdth costs. 

Appeal dismissed. 
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Before Mr, Justice Turner arid -Mr, Justice Oldfield,' 
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BINBA PRASAD (Plaintifp) v. MADHO PRASAD and others (Depbn- January SI. 

DANTS).* '■ 

ActVllIoflS^^ {Chil Procedure <7oc?e), 5. 194.— Decree payable by Instalments’^ 

Act X of 1S77 {Civil Procedure Code\ s, 210. 

Queere. — Whether, ‘‘a decree for the payment of money ” means merely 
what is commonly known as a money-decree, or includes a decree in which a sale 
is ordered of immoveable property in pursuance of a contract specifically affect- 
ing such property, within the meaning of s, 194 of Act Vlil of 1859 and s. 210 of 
Act X of 1877. 

Where a Court, on the ground that the defendant was '^hard pressed,” 
directed the amount of a decree to be paid by instalments extending over ten years 
and allowed only one half of the usual rate of interest, /ie/cZ that there was no 
sufficient reason” for directing payment of the amount of the decree by instal- 
ments, and that such Court had exercised its discretion injuriously to the plaintiff 
by the length of the period over which the instalments were extended, and by 
allowing a rate of interest less than the ordinary rate. 

This ' was a suit on a bond for tbe payment of money wliicb 
charged certain immoveable property with such payment. This 
bond was dated the 6th January, 1874, and the obligprs, defendants 



* First Appeal, No. 61 of 1878, from a decree of Bahu Ram Kali Chaudhri, 
Subordinate Judge of Cawnpore, dated the 4th February, 1875. 
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in this suit, agreed therein to pay the principal sum, Rs. 4,800, 
together with interest at 12 per cent, per annum, by the end of De- 
cember, 1874. The suit was instituted on tlie 27th Beptembor, 
1877, the plaintiff claiming Es. 0,94.’)-5-6, principal and interest, 
calculating the interest from the 6th January, 1874, to the 27th 
September, 1877, at 1 2 per cent, per annum. The defendants, admit- 
ting the execution of the bond, contended in their written statement 
that the plaintiff Avas not entitled to interest after the end of Decem- 
ber, 1874, and prayed that the amount of the decree which the 
Court might make might bo paid by instalments of fis. 700 per an- 
num, without interest. The Court of first instance held that the 
plaintiff was entitled to the interest claimed by him; and, observ- 
ing that the plaintiff was willing to take a decree directing that 
the amount claimed by him should he paid by the defendants by 
three annual instalments, but that the defendants desired animal 
instalments of Es. .700, continued as follows : “I, con.sidoring them 
(defendants) to ho hard pressed, hold it to bo not unfair to the 
plaintiff if instalments bo fixed at the rate of Es. 800 per annum, 
accompanied with the stipulation for payment of intenjst at eight 
annas per cent, per mensem on each instalment : the plaintiffs suit 
with costs and future interest at eight annas per cent, per mensem is 
therefore thus decreed against the defendants and the property 
hypothecated : the whole sum claimed aud the costa of the suit are 
payable by instalments at the rate of Rs. 800 per annum, the first 
instalment being payable by the end of the year from this date, and 
interest at the said rate should be paid on each instalment from 
this date : if any instalment with interest on it be not paid fay the 
due date, the plaintiff will have the right to realise at once all the 
unpaid and nnexpired instalments, together with interest at the said 
rate from this date until liquidation, from the hypothecated pro- 
perty in the first instance, and if any balance remain duo, the same 
from the other properties of the defendants as well as their 
persons.” 

The plaintiff appealed to the High Court against this decree, 
contending that the Court of first instance was not competent 
to direct payment of the amount by instalments, and that, even 
if competent to do so, it had improperly exorcised its discretion 
in so doing. 
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Pandits Natli o^nd^Ajudhia NcLth^ for tlie appellant. 

Babns Oprokasli Chandavy Ram Das, and Beni Jrrasad, for tbe 
respondents. 

The following judgments were delivered by the High Court: 

Turneb, J.— The appellant, being the holder of a mortgage for 
Es. 4,800 and interest, brought this suit to recover the debt by the 
sale of the mortgaged property, and also by the ordinary process 
of execution against the person and property other than that mort- 
aged of the debtor. The term of the mortgage had expired, and the 
defendant made no defence save that interest was not payable after 
the expiry of the term, but he prayed the Court would order the pay- 
ment of the debt by instalments of Rs. 700 per annum, and without 
interest. The Court below held that, even if the terms of the mort- 
gage deed did not distinctly provide for the payment of interest 
after the expiry of the term, the plaintiff was entitled to recover 
interest as damages, and to this finding no objection has been taken 
on appeal, but it has also considered that, inasmuch as ‘the defendant 
was hard pressed, it might fairly award that the debt should be 
payable by instalments of Rs. 800, and should bear interest at the 
rate of 6 per cent. The plaintiff has contended in appeal that the 
decree varies the contract specifically afifecting the security, and 
that the Court was incompetent to direct payment of the mortgage- 
debt by instalments, that if it had the power to do so it has not pro- 
perly exercised its discretion in so doing, in that there were no 
sufficient, reasons for ordering payment by instalments, that the 
instalments ordered defer the complete payment of the debt for 
a longer period than is equitable, ten years, and that on deferring 

the satisfaction of the debt for so long a period the Court ought 
to have allowed the usual rate of interest, 12 per cent, per 
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The Code recognises the distinction which is well known in pur 
Courts between money-decrees and decrees for the recovery of a 
debt by the sale of property mortgaged for its satisfaction. I may 
refer to the provisions of ss. 322 and 323, and I therefore incline 
to the opinion that the provisions of s. 210 were intended to apply 
to what are commonly known as money-decrees, and not to decrees 
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in wliicli a sale is ordeted of immo?eaHe property in pnrsnance of I 

a contract specifically affecfcmgtbo properi^^ 

There arc some instances in wliicli debts are contracted without 
any specific agreomont as to the time of pay men and when it is 
shown that dealings have been conducted on this footing and no 
anjury is done to the creditor by ordering payment by instalments, 
the Court may bo well intrusted with a discretion to arrange the 
payment of a debt by instalments, but when a contract is distinctly 
made for payment on a date certain for the pnrposo of enabling 
the creditor to obtain punctual payment, the circumstance that the 
payment is secured by an hypothecation of property ought not to 
deprive him of that right. We have, moreover, to interpret the law 
without examining its policy, and it would, in my judgment, pro- 
bahly be held that the provisions of s. 210 apply, as in ierms they 
appear to apply, only to decrees for the payment of money* 

In the case before the Court the plaint, ilT sought not only a 
moncy-decroo but a decree for the sale of the property in pursuance 
of the contract by which it was specifically aftecicil, and tlierofore, if 
tlie construction I incline to put on the terms of s, 210 be right, in the 
abscnco of consent on the part of the plaintiff the Court had no 
power to vary the contract and direct payment liy instalments, but 
if it had that power, I am of the same mind with my honorable 
colleague, that there was no sufficient reason for its exercise in this 
case, and that it has exercised it injuriously to the plaintifi by the 
length of the period over which the instalments are extended, and 
by allowing a rate of interest less than the ordinary market rate on 
mortgages of land when the payment is so long deferred* On this 
ground I also concur in the result of the judgment of iny honorable 
colleague. 

The proceeding to which the Subordinate Judge adverts as con- 
taiuiag a consent on the part of the appellant to take payment by 
instalments has boon oonsiderod. The appellant’s pleader no doubt 
stated Ids client was willing to take payment by instalmonts spread 
over throe years, but his offer was not accepted, and he was therefore 
at liberty to insist on the payment of the debt forthwith* I concur 
then in the decree proposed by my honorable colleague* 
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Oldfield, J.— The plaintiflf sued for the recovery of a sum of 
money with interest sectired by the mortgage of itnmoveable pro- 
perty, The lower Court found in favor of the plaintiff as to the 
amount duejt but made a decree to the effect that the whole sum 
and the costs of the suit should be paid by instalments of Rs. 800, 
the first instalment being payable by the end of the year, and 
interest at the rate of 6 per cent, per annum should be paid on each 
instalment from date of decree, and if any inatalment with intei'est 
on it be not paid by the due date, the plaintiff will have the right 
to realise at once the amount due from the hypothecated property 
in the first instance, and then from other properties of the defendants 
as well as their persons. 


The question in the appeal preferred by the plaintiff is whether* 
the order directing the payment by instalments can be set aside, and 
an order made for enforcement of the hypothecation by sale of the 
property in the event of the immediate non-payment of the debt. 


The lower Court’s order has been made under s. 1 94 of Act VIIl 
of 1859, and a question has been raised whether that section is appli- 
cable to decrees for the payment of money by sale of immoveable pro-* 
perty. I should hesitate to bold that the section contemplates a dis- 
tinction of the kind suggested, and I incline to think that, whether* 
the decree decrees the payment of money simply, or proceeds to di- 
rect its realisation by sale of particular property mortgaged as secu- 
rity in event of non-payment, it is still a decree for the payment ot 
money ’’ in the words of the section, when the Court may order the 
amount to be paid by instalments. There seems no reason why a 
simple debt should, when decreed, be payable at fhe discretion of the 
Court by instalments, and not a debt secured by the mortgage of 
immoveable property. On the contrary when there is such security 
there is all the less risk to the creditor from delay in payment in- 
cident to payment by instalments. 


But it is only on sufficient reason being shown that a Court can 
83 J:ercise the power allowed, and no sufficient ground is disclosed 
here. All that the Subordinate Judge says on the point is that the 
defendants are hard pressed, and he holds it not unfair that the instal- 
ments should be paid at the rate of Rs. 800 per annum. The reason 
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assigned amounts to notliing more tliaii an inability to pay, but tbat 
is no sufficient reason wliy execution should not at once proceed* 
It is denied that the plaintiffs were willing to allow the defend- 
ants to pay the debt by instalments, but at any rale any offer 
made was not accepted, and there is no reason why the claim should 
not be decreed. The decree should be modified and the claini 
decreed, with costs and interest at 6 per cent, from date of the insti- 
tution of the suit, by sab of the property hypothecated, and this ap- 
peal decreed with costs. 

Before Mr. Justice Pearson and Mr. Justice Oidficid. 

, SAUASUTI (Defendant) r. MANKU (Plaikth f).’*' 

Declaratory Decree^ Hindu Late -linker Uance-^^ Stair a-^IUegitmate So% 

In a suit merely for a declaration of right in respect of certain property, th© 
lower appellate Court, considering that the suit was really one for the posscssian of 
such property, allowed the plaintiff to make up tlie full amount of court-fees 
required for a suit for possession. The plaint in the suit was not amended, and 
the lower appellate Court eventually gave the plaintiif a declaratory decree. Held, 
on second appeal by the defendant, who oI.Jcci(?d that a suit merely fora declara- 
tory decree could not be maintaiued, that such objection ought not to be allowed 
under the circumstances. 

The illegitimate offspring of a kept woman or continumig concubine 
amongst Sudras are on the same level as to inheritance as tiie issue of a female slave 
by a Sudra Under the Mitakshara law the sen of a female slave by a Sudra takes the 
whole of his father’s estate, if there be no sons by a wedded wife, or daughters by 
such a wife, or sons of such daughters. If there be any such heirs the son of a 
female slave will participate to the extent of half a share only. Held therefore 
that M, the illegitimate son of an ahir by a continuous concubine of the same caste, 
took his father’s estate in preference to the daughter of a legitimate son of hi» 
father who died in the father*s lifetime. 

The facts of this case are sufficiently stated for the purposes 
of this report in the judgmont of the High Court. 

Lala ZafiJa Prasad, for the appellant. 

Mr. Conlan and Babu Par od/ia PfasaeZ, for the respondent 


* Second Appeal, No. 833 of 1878, from a decree of W. Young, Esq., Officia- 
ting Judge of Mainpuri, dated the 29th June, 1878, reversing a decree of Miiub 
Ti Hamid Hasan Khan, Subordinate Judge of Mainpun, dated the 22nd February 
1877.^:. . 
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The judgment of the High Court was delivered by 

Oldfield, J. — The plaintiff^ who is an a/iir, brought this suit 
for a declaration of his right as heir to all the property left by his 
father, Baldeo Prasad. The Court of first instance found the plain- 
tiff to be an illegitimate son of Baldeo Pi-asad, and therefore not 
entitled to inherit. The appeal came before the Judge, Mr. Tyrrell, 
and, on an objection as to the insufficiency of the stamp, he per- 
mitted the plaintiff to make up the full amount of fees required 
for a suit for possession of the property, which the Judge consi- 
dered was the real object of the suit. He also found plaintiff to be 
the illegitimate son of Baldeo Prasad by a woman of the a/izr class, 
and he remanded the suit for a finding as to the custom prevail- 
ing in respect to the right of inheritance of sudh a son. The appeal 
was finally disposed of by Mr. Young, before whom the finding on 
the issue remitted came, which was to the effect that the issue of 
a concubine of the same caste inherits property equally with the 
children of the lawful wife. Mr. Young has held on the precepts 
of Hindu law, and without allowing distinctions with reference to 
the kind or degree of illegitimacy, that the illegitimate offspring 
of a Sudra by a woman of the same caste will have a right of in- 
heritance in default of legitimate male issue, and he has given a 
decree declaring the plaintiff to have established his right in the 
property in suit. 

The first plea in appeal takes the objection that a suit for a 
declaration of right cannot be maintained. We consider the- plea 
cannot now be allowed under the circumstances. There is no 
doubt that the claim is one for a declaration of a right only, and 
that the plaint has never been amended, and the decree passed is 
only for a declaration of a right, but the plaintiff has paid full 
institution fees, and we are not disposed to throw out the suit at 
this stage. 

The next plea is to the effect that it is only the son born of a 
female slave as distinct from a concubine who can inherit the pro- 
pei'ty of a Sudra. We consider that the plaintiff’s right of in- 
heritance is one which should be determined by Hindu law, and 
the law of succession applicable is stated in Mifcakshara, ch. i, 
s, xii, vv. 1 and 2, and is to the effect that the son begotten on a 
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female slave takes tlic whole estate, if there be no sons of a Avedded 
wife or daughters of such a wife or sons of daugliters ; but if there 
bo any of the above-named heirs the son of a female slave wall 
participate for half a share only, — 3ihi v. (lomid ( 1 ) ; and Chimtitrya 
Jimmurdun Sijn v. Sahib Purhlad Spi (2)^ and Indemn Vulimgy^' 
puly Tuter v. Ramaswamy Pandia 2 a/arar (B) may be referred 
to for authority that illegitimate sons of Smlras inherit as heirs ; 
and there is authority for holding that there is no such distinction 
as is contended for between a son born of a slave and of a con- 
cubioe. The question will be found very fully discussfjcf in the 
decision of the Bombay High Court above oitedj wdiich held tliat the 
illegitimate offspring of a kept woman or continuous concubine 
(and that is wdiat the plaintiff before us is found to be) amongst 
Sudras are on the same level as to inlieritance as the issue of a 
female slave by a Sudra, and this view accords with the opinion 
expressed in a decision of the Madras High Court (4 )^ and is in 
accordance with Strange’s Hindu liaw, 4th cd., p. 69 ; West and 
Biihler^ 2nd ed., p, 110; and (Jolebrookc’s Dayabliaga, cli. ixj vv, 
29, 30, 31, and Digest, Bk. v, cli. iii, v, clx.N:iv* It is opposed to a deci-* 
Sion of the Calcutta High Court (5) and to a note to bo found in 
Macnaughten’s Hindu Law, vob ii, p. 1 5. The former is a case decided 
by the law of the Bengal school, and the decision proceeds very iiinch 
on rejecting the hitherto accepted translation by Colebrooke of pas- 
sages in the Dayabliaga, and the opinion exiiressed in Maenaugh- 
ten’s Hindu Law does not seem to accord with what was held in a 
case reported at p, 256 of the same volume. 


The plaintiff is heir in preference to the defendant, who is the 
daughter of a legitimate son of Baldco Prasad, who died in his 
father’s lifetime, and it is not urged that there are any nearer heirs 
living. Tho otlior ploas in appeal havo no weight. Wo dismiss 
the appeal with costs (6). 


(1) I. L. B., 1 T?om. 97. 

(2) 7 Moore^s Ind. App, 18. 

(3) 3 B. L. R., l>. 0. 1. 

Tctamr, 

I Mad. II, C. R. 478. 

(6) u^ara v. Bakhal Gam, 

la L. R., 1 Calc, 1. ^ 


^ Appeal timnissecL 

(fi) The ■plainti.f!' .in this cane wag 
prosiunably not the ofTMpriiig* of an iu- 
cyHtuoim or adulterouH intereourse. 
Such olTspriiipf it ha.s been hcUl cannot 
mhorit^sce Dafti Pm in Nat/miu v. 
ValCt Pangarii rVauudu, 4 Mad. IL C, 
li , 204, 
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Before Mr. Justice Spanhk and Mr, Justice Oldfield, 1879 

February 3 . 

Kalian das (Plaintupf) v, TIKA ram and anothee (Defendants). - — > — 

Act X yill of 1873 (iV.- W, P, Rent Act)^ s. 95, (m) and (p)^ Jurisdiction— rCivil 
Court — Revenue Court, 

T, tlie occupancy-tenant of certain lands, gave K a lease of his occupancy-rights 
for a term of twenty years. In the execution of a decree for the ejectment of T 
from such lands obtained by the landholder against T in a suit to which K was no 
party, A was ejected from such lands. This decree was subsequently sot aside, 
and T recovered the occupancy of such lands. Held, in a suit by K against T and 
the landholder, in which K claimed the occupancy of the lands and mesne profits 
for the period dufing his dispossession, in virtue of the lease, that; the suit was one 
cognizable in the Civil Courts and not one on the subject-matter of which an appli- 
cation of the nature mentioned ins. 95 of Act XVIII of 1873 could have been 
made, so as to give, the Courts of Revenue exclusive jurisdiction in such matter. 

The facts of this case were as follows : Balkistien and Seva Ram 
were the tenants with a right of occupancy of certain lands. Go- 
bind Ram, the karinda of Thaknr Das^ the zamindar of these lands, 
sued in his own name Balkishen and Seva Ram in the Revenue 
Court for arrears of rent and to eject them, and eventually obtained 
a decree on the 25th August, 1871, On the 2(5th August, 1871, 

Balkishen and Seva Ram gave Kalian Das a lease of their occu- 
pancy rights in the lands for a term of twenty years. On the 25th 
July,* 1872, the decree dated the 35th August, 1871, was in effect 
set aside by the appellate Court on the ground that the Revenue 
Court of first instance had no jurisdiction. Notwithstanding this 
execution of that decree was taken out by Gobihd Ram, and on the 
18th April, 1873, Kalian Das, who had obtained possession of the 
lands as lessee of Balkishen and Seva Ram, was dispossessed. Sub- 
sequently the appellate Court granted a review of the judgment dated 
the 25th July, 1872, and on the 1st July, 1874, it dismissed Gobind 
Ram’s suit on the ground that Gobind Ram could not sue in his 
own name. The decision of the appellate Court dated the 1st July, 

1874, ‘svas affirmed by the High Court on special appeal. While 
the special appeal was pending Balkishen and Seva Ram both 
died, and Thakur Das also died. Cn the deaths of these persons 

* Second Appeal, No. 878 of 1878, from a decree of Gr. L. Lang, Esq., Officiat- 
ing Judge of Aligarli, dated tlxe 11 tli June, 1878, reversing a decree of Maulvi 
Earicl-ud'din Ahmad, Subordinate Judge of Aligarh, dated the 22nd December, 

1877. , 
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Tika Eara^ the heir of Balkishen and Seva Ram, and Ganga Knar, 
the widow of Thakur Das, entered into an agreement with each 
other, under which Tika Ram recovered the oecnpaiicy of the lands. 
In xiugust, 1877, Kalian Das bronglit the present suit in the Civil 
Court against Tika Ram and Ganga Knar, claiming a declaration 
of his right to, and possession of, the lands in \drtne of the lease, and 
also certain mesne profits. The Court of first instance gave him a 
decree, holding that the suit was cognizable in the Civil Courts. 
On appeal by the defendant Tika Ram, the lower appellate Court 
dismissed the suit, referring the plaintiff to the Revenue Courts, on 
the ground that the subject-matter of the suit was one on which 
applications of the nature mentioned in (m) and (?^), s. 95 of Act 
XVIII of 1873, might be made, and of which, therefore, no 
Courts other than Courts of Revenue could take cognisance under 
tlie provisions of that section. 

The plaintiff appealed to the High Court contending that the 
suit was cognizable in the Civil Courts. 

Biibu Jogindro JH^ath Ghaudhri^ for the appellant. 

Munshi Ilanuman Prasad and Lala Lalkt Prasad^ for ihb 
respondents. 

The judgment of the Court was delivered by 

Spankib, J. — The plaintiff’, appellant, is a sub-tenant, claiming 
under a lease for a term of twenty years. The occupancy-tenant, 
defendant, under whom he holds was ejected in execution of a de- 
cree held by the zamindar, also impleaded in this suit. Though 
plaintiff, appellant, was no party to the suit in which a decree had 
been made against the occupancy-tenant, he nevertheless lost his 
possession when the decree was executed. Subsequently the decree 
of which execution was taken out was set aside, and the defendaiiti 
the occupancy-tenant, resumed possession of his holding, but 
refused to give it up to the plaintiff, his sub-tenant. The 
suit is one which, in our opinion, is cognizable by the Civil 
Court, and the claim not one regarding which application could 
have been preferred to the Collector under s. 95 of the Rent Act. 
We are fortified in this opinion by a precedent of this Court (1) 
(1) S> A,, No. 1115 of 1877, not reported. 
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dated Is fc March, 1878; We decree the appeal, reverse the^judg- 
rnent of the lower appellate Court, and return the case to that 
Court for retrial on the merits* Costs will abide the result of 
a new trial. ^ 

Cause remanded. 


Kalian Das 

V , 

TmA Ram* 
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Before Mr, Jtistite Pearson,, 

■ EMPRESS OB’ INDIA r. RAM ADHIN and otsers. 

Ad XI V of iseo (iPenai Code), ss. 71, 146, 147, 319, 82S^Ofence made up of 
several offences-** Rioting — Rurt 

Rioting and causing hurt in the course of such rioting are distinct offences and 
«>ach offence is separately punishable* 

This was an application to the High Court for the exercise of 
its powers of revision under s. 297 of Act X of 1872. ■ The peti- 
tioners, eight in number, in pursuance of a common object, assault- 
ed another party composed of seven persons. In the affray which 
ensued members of both parties were injured. The petitioners 
were separately charged with, convicted of, and punished for 
offences under ss. 147 and 323 of the Indian Penal Code by 
'Mr. E. White, Joint Magistrate of Allahabad, on the 4th November, 
1878 ; and thej^e convictions and sentences were affirmed by Mr. 
H. Lushington, Sessions Judge of Allahabad, on the 16th December, 
1878. 

Mr. Colvin j for the petitioners, contended that they could not be 
punished both for the offence of rioting and for that of voluntarily 
causing grievous hurt. 

The JurdoT Government Pleader (Babu Divarha Nath Ba7iarji\ 
for the Crown. 

Pearson, J. — -It is contended that both sentences under ss. 
147 and 323 of the Indian Penal Code cannot stand. In support of 
the contention reference is made to the case' of Queen v. 
nlla (1) disposed of by Norman and Seton-Karr, JJ., on 16th Jan- 
uary, 1867. In that case the prisoners had been convicted under ss. 

(1) 7 W. R., Cr. 13. 
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147 and 304,. and it was held tliat a separate charge for the former 
offence was not sustainable, and that the fact of Iiis having been 
present as a member of the unlawful assembly should have been 
treated as part of the evidence of the major oficiice. Reference is 
also made to Mr. Justice Oldfield^s ruling in the case of Qmeii v* 
Mimgroo (1). The prisoner had been convicted of an attempt to 
Iddnap and of wrongful confinement ; and it was held that the two 
convictions could ndb be upheld. The case is post|)Oiied for a week 
to enable the learned counsel for the petitioners to search for more 
precedents in point. 

The following judgment was delivered by the Court at the ad-* 
journed hearing of the case : 

Peaeson, J. — To-day it is brought to my notice that the lenrnod 
Judges Norman and Seton-Karr in the case of tlie Queen v. Kalla^ 
chand (2), disposed of by them on the 29th Aiuil, 18(57, held rioting 
armed with deadly weapons to bo a distinct oll‘cnce from stabbifjg 
a person on whose premises tlio riot took place, and each to be 
separately punishable. It appears that in tlie ease of Qmen v. Ear 
gohind (3), decided by this Court on 7th July, 1871, Mr. Justice 
Tumor held that persons found guilty of rioting may, if tlie 
circumstances warrant it, bo convicted of the several offonees of 
^ rioting armed with deadly weapons, culpable liomicido, and grievoua 
hurt. The learned Judge referred to the case df liabi’-tdla mentioned 
above, and expressed his dissent from the ruling therein, and observed 
that a different view of the law had heretofore obtained in this Court- 
It further appears that the learned Judges of the Calcutta Court 
who disposed of lictbi'-ulla^ s case ruled in a different direction in 
the case disposed of by them in the following month of April 
On the whole the precedents wliich have been produced are 
opposed to the contention in this case. It is obvious to remark 
that rioting and unlawful assembly are offences against the 
public tianquility, while assault, hurt, &c., are offences affecting 
the human body. Seeing no sufficient reason for interference, I 
reject this application- 

Application rejeciedr 

(1) H. 0, R., N.-W. R., 1874, p. m. (2) 7 W. Or. 00. 

174 . * 
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Before Mr, Justice Pearson and Mr. Justice SpanMe, 

BHIKHAM DAS (Pj^aintipe) v. PUR A and another (Defendants').* 

Mindu Law— Family dioelUng-house -^Ancestj'al properly — Mortgage '^Bah in Execu- 
tion of decree. 

Lf a Hindu, mortgaged the dwelling-house of his family, such dwelling-house 
being ancestral property. Beld, in a suit against Bs mother and wife to enforce the 
mortgage, brought after L’s decease, that the mortgage could be enforced. Mangala 
jDebi V. Blnanath Bose (Ij and Bauri v. Gliandramani (2) distinguished. 

This was a suit against the widow and the wife of one 
Lachmi Narain, deceased, for certain moneys charged by the 
deceased on, amongst other properties, the dwelling-house of the 
faftnily, such dwelling-house being ancestral property. The defen- 
dants set up as a defence to the suit that they had no other place 
to reside in except the family dwelling-house, and that they posses- 
sed a right of I'esidence therein, and Lachmi ISTarain was therefore 
not competent to mortgage the same. The Court of first in- 
stance refused to give the plaintiff a decree for the sale of the dwelling- 
house on the ground that the defiendants possessed a right of resi- 
dence therein, and Lachmi Narain was consequently not entitled 
to mortgage it. In support of this ruling the Court referred to 
Mangla Dehi v. Dinanath Bose (1) and *Oaitri v. Chandramani (2). 
On appeal by the plaintiff to the lower appellate Court, that Court 
agreed in the views of the Court of first instance. 

The plaintiff preferred a second appeal to the High Court, con- 
tending that Lachmi Narain was competent to mortgage the house 
and the mortgage was enforceable. 

Pandit Ajadhia Nath and Munshi Sithh Ram, for the appellant. 

Pandit for the respondents. 

The judgment of the Court was delivered by 

Pearson, J.— The decisions to which the lower Courts have 
referred do not imle that an ancestral house cannot be sold in exe- 
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* Second Appeal, No. 968 of 1878, from a decree of H. Lushington, Esq., Judge of 
Allahabad, dated the 20tfa. May, 1878, affirming a decree of Kai Makhan Lai, Subor> 
dinate Judge of Allahabad, dated the 14tix Febi’uary, 1878. 

(1) 4B. L. R., 0 J. 72 ; S. C., 12 W. IL 0. J. 35. 

(2) I. L. B, 1 All 262. 
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Before Mr. Justice Pearson and Mr. Justice Oldjhld. 

SxVHxll FANDEY and othkks (Defei^pants) r, SHAM KAKAIN and 

ANOTEIER (PlaIXTIFFs).’^ * ^ 

Mortgage — First and second vnorf gages ---A ssigrtmenf hy 7no7igaget’^Iiights of 

assigtiees. 

In March, 1865, the proprietors of a certain shai'c in a ccriuln village mortga- 
ged the share to ./f, giving him possesshm of the sliare, and. slipnhiting that the 
mortgagee should take the profits of the rliare in lien of int<*rt‘Bt, and that the mort- 
gage should bo redeemed on payment <»f ihe prineipjil sum wiihout interest. In 
April, 1865, R mortgaged Iris rights and interests under tlio mortgage of March, 1S05, 
to .S', retaining possession of tlio share. Hi Kclu’uary, 18(iSh tlic pr<!prietorH of tim 
share again mortgaged it to for a further loan. Under i his inorlgago was 
entitled to take tlie prohts of the share in lien of intercsi:, and the mortgage was 
redeemable on payment both of tlm principal sum due ihcrmimlcr mid of that duo 
nndor the mortgage of March, 1865, without int erest, or the inortgugors were tuiii- 
tied to redeem a certaiit x:)ortion of the share on payment of a pr<)|>ortiomitc aiiioniit 
of such sums, without interest, on a particular day in any year. In August IS72, S 
obtained a decree on the mortgage of April. 1S65, directing the sale of IVs rights 
and interests under the mortgage of Mar^h, 1865, in satisfaction of such decree. In 
May, 1874, R assigned by sale to iV his rights and interests under tlie mortgage of 
February, 1869,. retaining possession of tlie vshare. In April, 1877, IV s riglits and 
interests under the mortgage of March, 1865, -were stdd in execution of the decree 
of August, 1872, andAvere purcliased by .S', -who obtained poSHOSsion of the share. 
Held, in a suit by A' against S to obtain passeseion of the share in virtue of the 
assignment of May, 1871, that* under the eircuiiistanecis of the case, S was tmtith*d 
as against JSt to the possossion of the share as first mortgagee. 

Thk facts of this case wore as follows : In March, 1865, Gaya 
Prasad and Shimbu Prasad, the owners of a four-anna share 
in a certain Tillage mortgaged the share to one Ramzan for 

♦ Second Appeal, No. 948 of 187S, from a decree of 0 Daniell, Esq , Ofiieiating 
Judge of Gorakhpur, dated the ISth July, 1878, atfirimng a decree of Maulvi Sultan 
Hasan, Subordinate Judge of Gorakhpur, dated the 7th May, 1878. 
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isrs cation of a decree, if the jndgment-debtor's widow be residing in it. 

relate to the question, not at present raised in this case, as to 
-BiukhamDas be ousted by the auction-purchaser. 

In the present case the house vtas hypothecated before the rights 
I of the respondents arising out, of the demise of Laclimi N:irain had 

accrued. We accept and decree the appeal with co.sts, .and in modifi- 
cation of the decree of the lower Courts decree tliat portion of the 
claim which was dismissed by them. 

Appeal ailmved. 
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Es. 4,400; ])lacing the mortgagee in possession. Under the terms of 
this jnortgage the mortgagee was entitled to the profits of the 
share in lieu of interest; and the mortga.gors were entitled to 
redemption on payment of the principal sum advanced without 
interest. On the 19th April, 1865, Ramzan sub- mortgaged the 
share to Salmi Fandey and certain other persons for Rs. 2,351, 
retaining the share in his own possession. Under the terms of 
this mortgage the mortgage-money was to be repaid together writh 
interest at. nine per cent, per annum within one year. On the 5th 
February, 1869, Gaya Prasad and Shimbu Prasad again mort- 
gaged the share to Ramzan for a further advance of Es. 1, 600, 
Under the terms of this second mortgage the mortgagee was en- 
titled to the profits of the share in lieu of interest, and the mort- 
gagors -Nvere entitled to redeem the whole share on payment of the 
principal sums due under both mortgages without interest, or a 
certain portion of the share on the payment of a proportionate 
amount of such sums without interest on the 15th Jeth Budi of any 
year. On the 1st ^August, 1872, Bahai Pandey and his co-mort- 
gagees obtained a decree against Ramzan on the mortgage dated the 
19th April 1865, directing that his rights and interests under the 
mortgage of March, 1875, should be sold in satisfaction of such de- 
cree,"^ On the 1 6th M ayv 1874, Ramzan assigned by sale to Sri Niwas 
and' Sham Narain his rights and interests under the mortgage 
dated the 5th February, 1869, he retaining possession of the share. 
In April 1877, the rights and interest of Ramzan under themort- • 
O' of March, 1865, were sold in the execution of the decree 
£ted the 1st August, 1872, and were purchased by Sahai Pandey 
and his co-mortgagees, the decree-holders, who obtained possession 
of the share. The present suit was brought by Sri Niwas and 
Sham Narain against Sahai Pandey and his co-mortgagees for 
thJ possession of the share in yirtne of the assignment dated the 
16th May, 1874, and for certain mesne profits. The Court of 
first instance gave the plaintiffs a decree for possession of sixteen 
•sixtieths of the share as representing Bamzan’s interests under the 
second mortgage, the remaining fifty-four sixtieths representing 
M, totemts .mder tie fieet „,ortg.ge. On eppcal bj the defend-. 
n„t. tie lower .ppellate Oonrt nfflrmed the decree of the Oomt of 

first instance. 
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The defendants appealed to the High Court contending that 
they ^Yel■e entitled as first mortgagees to the possession of the en- 
tire share. 

Mr. Coiilan^ Pandit Adjtidhia Frasady and Lala Lcdta Frmad^ 
for the appellants. 

Pandit BulimiMr Nath and Maiilvi Melindi Humny for the res- 
pondents. 

The judgment of the Court was delivered by 

Oldfield^ J. — The facts found are these : The owner of the 
property in suit, a four-anna share in a certain maiizoj mortgaged 
it to Ramzan in 1272 fasli for Ils. 4,400 and put the mortgagee in 
possession ; a condition of the mortgage being that the mortgagee 
should enjoy the profits in lieu of interest, anti t he mortgage should 
be redeemed on payment of the principal. After this in the same 
year Ramzan sub-mortgaged the same four-anna share to the 
defendants (^appellants) lor Rs. 2,351, retainij^g possession of the 
share himself. Subsequently in 1276 fasli the owner of the pro- 
perty made a secondjnortgage of tlie same share to Ramzan for 
Es. 1,660, on the same footing as to interest and enjoyment of routs 
as the first mortgage, thehnortgage being redeemal)le on payment 
of the principal duo on[^both mortgages, '"or a one-anna one-pie 
share of tlie estate^^being redeemable on payment of a proportionate 
amount of the debt. Ramzan in 1281 fasli sold his interest under 
this second mortgage to the plaiiitilFs for Rs. 1,800, but as has 
been found retained possessioif of the mortgaged share. The 
defendants in 1279J fasli 1872 * A,D.) sued Ramzan on the 
mortgage in their favour and obtained a decree for its enforcement, 
and in 1877, in execution thereof, J sold Ramzan’s interest, wdiich 
they themselves^bought, and were pnt in possession of the share. 
The plaintiffs now seek to dispossess them by virtue of the right 
under the second mortgage made to Ramzan which they purchased. 

On the facts found it appears to us that the defendants by rea- 
son of their interest as sub-mortgagees of the whole four ■'anna 
share under the first mortgage made to Ramzan, and as purchasers 
under the decree, they obtained against him of his interest under 
the first mortgage, are .entitled to possession of the property ai 


I 







VOL. II.] 4LLAHABAD SERIES. 

mortgagees in preference to the plaintiffs, who have only obtained 
an assignment of the interest of Ramzan under the second mortgage 
made to him. We thei'efore reverse the decrees of the lower 
Courts, and decree the appeal and dismiss the suit with costs in all 
Courts. 

Appeal alloived, 
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Before Mr. Justice Turner, Offg. Chief Justice, Mr. Justice Pearson, Mr. Justice 
Spanhie, and Mr. Justice Oldfield. 

BHAGWASTI (Defendant) v. RUDE MAN TIWARI (Plaintiff).’^ 


1879 

Felriiary 17. 


Act KVlM of 1873 {N.’W. P. Rent Act), s.^ — Tenant at a fixedrate-Ez-pro- 
pHeiary Tenant-^Occupancy-Tenant— Inheritance to Rights of Occupancy. 

Held that the proviso to the last clause of s. 9 of Act XVIII of 1873 refers only 
to the holdings of ex-proprietary tenants and occupancy-tenants and not to tenants 
at fixed rates. 


This was a suit for, amongst other things, the possession 
of certain land, being the holding of one Behsa, deceased, a tenant 
at a fixed rate. The plaintiff, who was the third cousin of the 
deceased husband of Eehsa, claimed the holding by right of inheri- 
tance. The Court of first instance gave the plaintiff a decree. 

appeal by the defendants they contended that the plaintiff, 
being a collateral relative of Behsa, and not having shared . in the 
cultivation of her holding, w^as not entitled to inherit the 
holding, under the provisions of the proviso to s. 9 of Act XVIII 
of 1873. The lower appellate Court held that that proviso was 
applicable to tenants with a right of occupancy and not to tenants 
at fixed rates. 


The defendants preferred an appeal to the High Court contend- 
ing again that the plaintiff was not entitled to inherit with reference 
totheprovisionsof s. 9of ActXYIIi of 1873. The Court (Pearson, 
J., and Oldfield, J.) referred to the Full. Bench the question 
whether the proviso in the last clause of s. 9 of Act XYIII of 
1873 refers only to the holdings of persons having rights of occu- 
pancy, or also to the holdings of tenants at fixed rates. 

Mr. Nihlett, for the appellant. 


* Second Appeal, No., 1435 of 1877, from a decree of H. A. Harrison, Esq., Offi- 
ciating Judge of Mirzapur, dated the IStti September, 1877, affirming a decree of 
MaulYiBuh-uWa, Officiating M of Mirzapur, dated the 16th June 1877. 
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Pandit Ajudhia Nath^ for tlio respondent. 

The following judgments were delivered by the Pull Bench : 

Turner, 0/0. J. — The ninth section of the Rent Act XVIH 
of lb7o declares what powers of alienation and suoeession attach to 
the rights of ocoupaiicy described in the preceding sections. It 
deals first with tenants at fixed rates, and declares simply that 
their right is heritable and transferable. It then proceeds to de^ 
dare that no other right of oocnpancy is transferable by grlint, will, 
or otherwise, except to a {jarticnlar class, namely, co-sharers in such 
right, and then declares, in respect of such last-mentioned right, 
that is to say a right of occnpancy other than the rigiit of a tenant 
at fixed rates, that if the person entitled to it dies it shall devolve 
as if it were land, subject to the proviso that no collateral relative 
of the deceased who did not then share in the cnltivation of his 
holding shall be entitled to inhent under tins section; that is to say, 
it limits the right of succession under this })rovision of tlm Act to 
the lineal decendants of the deceased occn|)ier, and in default of 
them to such of the collaterals as at the time of the death of the 
deceased occupier sliareJ in tlio cultivaiion of tlie holding. It has 
been urged tluit the words under this section’’ iiuliciite that the 
right of succession is limited as well in iho case of tenants at fixed 
rates as in the case of other tenants with a right of oecnpaney, 
and that the proviso applies to all rights of succession declared in 
that section. It is not necessary to determine whether the W’ords on 
which reliance is placed are mere surplusage, nor wdiether it would 
have been more correct to snbstituto for them the w^ords ‘hinder the 
preceding clause,” nor whether, as has been suggested at the bar, 
they were introduced to show that the limitation of inheritance did 
not extend to rights of succession derived from custom, but to rights 
of succession created by the section in favour of tomints with a 
right of occnpancy other than tenanis at fixed rate, for the lunguugo 
of the section is of itself snllioiontly clear. Tlu^ proviso is limited 
to such of the collateral relatives of “the deceased” as ‘‘ then” shared 
in the, cultivation of the holding. These terms clearly relate to 
the person and the time mentioned in the preceding clause, 
^‘When any person entitled to such .last-mentioned right dies.” 
The section having^ first mentioned and dealt with the rights of a 
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tenant at fixed rates, tlie riglit last-mentioned is. tlie-riglit of occii- 
pancj other than a right at fixed rates. Moreover^ the construc- 
tion contended for would leave a tenant at fixed rates at liberty 
to transfer his estate in his lifetime to whomsoever he pleased^ 
while it would place on the devolution of the right hy inheritance an 
onerous restriction. The proviso is undoubtedly limited to the 
devolution by inheritance of those rights of occupancy dealt with 
in the preceding clause, and does not affect the succession to the 
rights of tenants ^at fixed rates. ' 

Pearson, J.—In my opinion the proviso does not refer to the 
holdings of tenants at fixed rates. The words in the third clause 
of the section last-mentioned right” clearly refer to the right 
mentioned in the preceding section, which is the right of •occupancy- 
tenants other than those who hold at fixed rates ; and the danse 
declares how, '■when any person entitled to such last-mentioned 
right dies, the right shall devolve; while the proviso immediately 
ftfilo wing that no collateral relative of the deceased who did not 
then share in the cultivation of his holding shall he entitled to 
inherit, clearly refers to the person entitled to the same lasUmention- 
cd who has died, and to him alone. The use of the word 
clause” instead of section” woidd apparently hare been more 
proper. 

Spankte, J. — Under the first clause of s. 9 of the Rent Act the 
right of tenants at fixed rates is declared to be heritable and 
'transferable. The words are shall be” heritable and transferable. 
There is no limitation and proviso to this declaration. The clause 
deals with tenants having a right of occupancy defined in s. 6 of 
the Act as ^Henants at fixed rates.” The next danse deals witli 
other tenants having a right of occupancy, but not at fixed rates- 
It declares that no other right of occapancy shall be transferable 
by grant, will or otherwise, except as between co-sharers in such 
right. The third clause declares that, when any person entitled 
to ‘Vsuch last-mentioned lught dies, the right shall devolve as 
if it were land.” What is the right last-mentioned,” not rights, 
be it observed? Clearly, that other right of occupancy that 
is held by tenants who are not tenants at fixed rates.” The 
proviso therefore that no collateral relative of the deceased who 
did not share at the time of his death in the cultivation of his 
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hold!n|r« skill be entitled to inbmt nmler ibis section” applies 

only to those tenants Imving rights of ocenpaney Init not at fixed 

rates The words “wndor this section” are awkwardly expressed, 
but there can be little doubt, I think, tlnit the proviso applies only 
to those tenants who are occupancy-tenants within the meaning of 
s. 8 of the Act, those persons alone possessing tlie last-mentioned 
right” referred to in the third clause to which the proviso is at- 
tached. It is possible, perhaps probable, that the P™viso was due 
to the somewhat uncertain wording ot s.^ 6 of Act X of l&o, , which 
acknowledges tho right of occupancy of a ip-ot cultivating or hold- 
ing land for twelve years. Then it is declared tha the holding of 
“ the father or other person frmn whom a ryot mhciits s la be 
deemed to he the “ holding of the ryot within the meaning of tins 
section.” Under tho Rent Act, XVllT of 1^7;!, the right in such 
cases shall devolve as if it were land, with this proviso that ‘ no 
collateral relative of the deoeased who <lid not then share, in the 
cultivation of his holding shall he mititled to inherit, under this 
section.” This view of the case seems to show that the hherty of 
tenants at fixed rates to detd with their right is absolutely without 
limit, and inheritance follows tlio usual course with regard to tha 
devolution of property, according to tho law wlucli applies to the 
deceased tenant, whereas that law, whatever it may by, is so tar 
controlled by s. 9 of the Rent Ad, that, in cases of right s of occupancy 
acquired under s. 8 of the Act, no collateral relative of the .Icceased 
•who did not share in the cultivation of his hohling shall bo entitled* 
to inlicrit. 

Olbfielb, J. — I concur in tlie view taken by Mr. Justice 
Spankie. 

CIVIL JUPJSDICTION. 


Fehruart/ 21. 



Be/tirc Mr. Jka’UVv' awf/ 

KALI CEAllAN HAl and <mmm (Pi-AiNtirfH) tK AJUDfH A KAf and others , 

(Dekenpantb).* 

SuU for tJie CanccUuM, of a Snhjrei-^mMirr i» 

^ Jurisdiction^-Aci VI of 1871 (Btmr/cri Cmi Cmirtfi 4^), • 

The plaintiffs snod for the cancellation of a bond for tlie pitym<*iat of Rs. 6,000 
together with interest: thereon at the rate of four per cent, per ituniHcm, alleging 

Application, Ko. aiB of 1878, for revision of an order of R, Wall, M»(U Ofll- 
ciaUng Judge of Clh&zipur, dated the 20ih August^ 18 78, 
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thafc they had executed such bond under the impression that it was a bond for the 1879 
payment of Bs. 3,000 together with interest" thereon at the rate of one and a " ■ * 

half per cent, per mensem, whereas the defendants had fraudulently caused them Cuakan 

to execute the bond in suit. The plaintiffs paid into Court Bs. 3,000 together with 
interest at the rate of one and a half per cent, per mensem. Meld that the value A JUJDHiA BAi^, 
of the subject-matter iu dispute was the difference between Bs, 3,000 and Bs. 6,000 
or thereahouts, and therefore the appeal from the decree of the Court of first 
instance preferred to the District Judge was cognizable by him. 

This was a auifc for the cancellation of a bond for Es, 6,000, 
dated the ITth November, 1877, in which it was stated that 
interest was payable on the principal sum at the rate of Rs. 4 per 
cent per mensem. The plaintiffs, the obligors of the bond, sued 
alleging that, having borrowed Rs. 3,000 from the defendants, thev 
had agreed to give them a bond for the payment of that sum to- 
gether with interest at the nate of Re. 1-8-0 per cent, per mensem, 
and that they had executed the bond in suit under the impression • 
that it was the bond they had agreed to give, and that they had 
subsequently discovered that ihe defendants had fraudulently 
caused them to execute a bond for the payment of Rs. 6,000 with 
interest at Rs. 4 per cent, per mensem. The plaintiffs paid 
ESu 3,000 into Court together with interest at the rate of Re. 1-8-0 
per cent. The Court of first instance gave the plaintiffs a decree. 

On appeal by the defendants to the District Judge the Judge held 
that the value of the subject-matter of the suit exceeded Rs. 5,000, 
and that consequently he had no appellate jurisdiction in tho 
matter, but that the appeal lay to the High Court. 

The defendants applied to the High Court for the exercise of 
its powers of revision under s. 622 of Act X of 1877, on the ground 
that the District Judge had refused to exercise the jurisdiction vested 
by law in him. 

Th.Q Junior Government Pleader (Babu Dwarlca Nath Banarji) 
and Munshi Hamcman Prasad^ for the petitioners. 

Pandit Buhamlhar Nath and Lala Lalta Prasad, for the oppo- 
site parties. 

The judgment of the High Court was delivered by 

Pearsoh, J. — The value of the subject-matter in dispute in this 
filtit appears to us to be the difference between Rs, 3,000 and ! 
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Rs. 6,000 or thereabouts. We are therefore of opinion tlmt the 
appeal preferred to the Zila Judge was cognizable by him, and we 
accordingly allow this application with costs, set aside the lower 
Court’s order, and direct it to replace the appeal on its file and to 
dispose of it according to law. 

Application aUmced* 


FULL BENCH. 


Before Sir Robert Stuart^ Kt., Chief Juaice, Mr Jiistke Pearson^ Mr Jmike Turner^ 
Mr, Justiee OUifield, and Mr, Justice Bnidhierst 

ISfEHALO (DErrNOAKT) KISHEN LAL akd oTinois (Plaintiffs).’*^ 

IJindu Law — WidoiPs Estatef Forjnlure Unchastiti/ diirmtj Widowhood, 

IMd, tin<Ier Hit Mitiiksliara law, that a widow, who has once inherited the 
eitatc of her husband, is not liable to forfril that c‘s1nlr hv rouMm of her subse- 
quent unchastity. The ruling of the majority of the Full Ihnicli of the Calcutta 
High Court in AVy KoUtani/ v. M one cram Edita (i) followed. 

The fticts of this case were as follows : Ncdialo, who had succeed- 
ed to the separate estate of her deceased husband, Ganga Bislian, 
made a gift of such estate to IJinrao Sitigh, a minor, the grandsou 
of Slieo Singh, her deceased husl)aiurs (‘Ichjr brother. Kislien Lai 
and certain other persons, claiining to bo thi^ ncbxt reversioners to 
the estate of Granga Bishan, sued‘Nehalo and Uinrao Singh to sot 
aside this gift, and to obtain possession of the pro|) 0 rty, alleging 
that Nelialo had become uncliasto after lier husband’s death, and 
had consequently forfeited his estate. Nehalo admitted that since 
her husband’s death she had given birth to an illegitimate child, but 
contended that the suit was not maintainable, inasmuch as tJinrao 
Singh was the adopted son of Ganga Bishan, having been adopted 
by her after her husband’s death, with the ponnission of her 
husband, and he was consequently the heir to tlio estate of Ganga 
Bishan, The Court of first instance allowed this contention and 
dismissed the suit On appeal by the plaintiffs the lower appellate 
Court reversed the decree of the Court of first inslanco, holding that 

* Special Appeal, No. 1202 of 1873, from a decree of B. 11. Smifcli, Eaq., Sub- 
ordinate Judge of Meerut, dated the lOth July, H73, reversing a decree of Munibl 
Bam Lai, Munsif of Gb&xiabad, dated the 29 th April, 187 3i 
0) B. 367r 
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by reason of lier unchastity Nebalo had forfe^ her Inisband^s 
estate, and that the adoption of Unirao Singh was invalid, as Nehalo 
had no authority from Her husband to adopt a son. The lower 
appellate Court remanded the suit to the Court of first instance to 
determine whether or not the suit was maintainable by the plaintiffs 
in the presence of other heirs of which there appeared to be several. 

The defendants appealed to the High Court contending that 
Kehalo had not forfeited her husband’s estate by reason of her 
unchastity. • 

The Division Bench before which the appeal caine for hearing 
(Pearson, J., and Turner, J.) having regard to Kery Kolitm^y v* 
Moneeram K^dica (1) referred to the Pull Bench the question 
whether, under the Hindu law prevailing in these Provinces, a 
widow who has once inherited the estate of her deceased husband 
is or is not liable to forfeit that estate by reason of unchastity. 

Babii Jogindro Nath Ohaitdhri and Pandit Na7id Laly for the 
appellants. 

Munshi Bamman Prasad, for the respondents. 

The following judgments were delivered by the Full Bench i 

Stuart, C. J* — After repeated consideration of the arguments 
and authorities referred to in this case, I feel that I can add no- 
thing to what is clearly laid down in the judgment of the Calcutta 
High Court. But in expressing this opinion I desire to confine 
myself to the principles and authorities of the Hindu law, for 
I can derive no useful analogy from any rule or principle of the 
law of England or from any other European system of jurispru- 
dence. . 

Pearson, J. — The question referred to the Full Bench has been 
exhaustively considered and discussed by the learned Judges of the 
Calcutta High Court. It seems unnecessary to repeat at length 
the arguments used by them on both sides of the question and im- 
possible to add thereto. After full consideration, the conclusion 
to which I have come is that the question was rightly answered in 
«th 0 negative by the majority of those learned Judges, and that we 
(1) 13 B. L. R. 1; 19 W. B. 367. 
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should return the same answer to the Bench which has put the 

question to us. 

.The opposite conclusion is certainly not an unavoidaLIe infer- 
ence from the text of Catayana mainly relied on in support of it : 

Let the sonless widow, preserving (unsullied) her husband’s bed 
and residing witli her venerable relative, eat or enjoy moderately 
not so long, be it observed, as she remains chaste or resides with 
her protector but until her death.” The text is in its form and 
may well be in substance a mere injunction. It enjoins siibmia- 
sioii to the venerable relative, purity of life, and moderation in en- 
joyment, and presents a marked contrast to the text under the 
authority of which a virtuous %vidow succeeds to her husband’s 
estate Let the ^Yife who is not imchasto i«ke her husband’s 
wealth.” This text, thougli an injunction in form, is much more 
in substance. It speaks of chastity as a condition of succession. 
On the contrary, as regards the text first quoted, tlio Privy Council 
lias ruled that a widow does not forfeit tlio estate wlnehhas devol- 
ved upon her from lier husband merely bceanso slie ceases to reside 
with the venerable relative who represents her liusband’s family ; 
or, in other words, that such residenee is not a condition of her 
retaining that estate. 

Then there is the text which says tliat a woman who acts ma- 
liciously and is shameless and a destroyer of property and addict- 
ed to immorality is unwoiiliy of wealtli. ” This cannot, without 
violence, be construed to mean that she is to be deprived of proper- 
ty which has come into her possession. 

Nor can the text which authorises the husband’s brothers to 
withhold maintenance from liis widow if she becomes unchaste be 
fairly so construed. The termination of a duty of giving food and 
clothing to a person is a very different thing from the com- 
mencement of a right to take away from that person property 
, belonging to her. 

The penalty of forfeiture for unchastiiy, if not Yvarranted by 
the texts, can hardly rest firmly on other gronncls. The argument 
that ,an unchaste widow can no longer pexform acts beneficial to 
her husband s soul is met by the consideration that there is no 
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essential coBnection between such acts and the property, and that 
an appointment which has been made by reason of an existing 
capacity in the person appointed is not always avoided ipso facto 
by the subsequent loss of the particular capacity. The argument 
that she takes the estate or continues to hold it after her husband’s 
death as half of her husband’s body, and cannot be regarded as 
such, or as such retain it, after having become unchaste, is met by 
the consideration that, if the estate was stiil possessed by the hus-»- 
band after his death in the person of his widow, a son would not 
take it in preference to the w’idow. The argument that the estate 
does not vest in the wddow because her rights in it are of a limited 
and qualified nature is not weighty; for a limited right may vest 
as we ll as a perfect one. 
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Turner, J.— 'Although at the hearing I was inclined to hold 
otherwise, and although I have been a party to one or more rulings 
to the contrary, further consideration has satisfied me that there is 
not sufficient authority for holding that a widow who has inherit- 
ed her husband’s separate estate will, under the law we are bound 
to administer, forfeit her estate. The only arguments which cau 
be adduced in support of the contention that the estate having once 
vested is forfeited by unchastity appear to me to be the following, 
(i) that she takes tlie estate because she is able to confer spiri- 
tual benefits on the deceased superior to those which can, be con- 
ferred by any other heir, and that forfeiting the. capacity by un- 
chastity she forfeits the wealth ; (ii) that from the use of the present, 
participle ‘‘palaponti ” in the text of Menu, wmman preserving her 
husband’s bed, &c.,” a condition dtmi casta is to be infer- 
red ; (iii) that, inasmuch as the allotment made by a joint family to 
a widow in lieu of maintenance maybe resumed if she becomes 
unchaste (Smriti Chandrika, ch. xi, s. 1, vv. 47 and 48), it may 
bo inferred that a widow who has inherited the separate property 
of her husband would forfeit her estate by similar misconduct ; and 
(iv) that on remarriage the estate is forfeited. 

To these arguments I think a suflScient answer may be made. 
The text of Menu refers to the period at which the inheritance de- 
volves and the succession is to be ascertained, and merely prescribes 
as a rule of inheritance that a chaste ivife succeeds to the separate 
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esfate of her husband in default of male issue, and does not attach a 
condition to the estate taken liy the widow ; and it is a strong argu- 
ment in favour of this view that the coinnHin tutors who are gene- 
rallj exhaustive in their comments on texts have omitted any men- 
tion of the condition. 

Again, the allotment of property in lieu of maintenance is the 
voluntary act of the family, and differs in this material particular 
from an estate devolving by law on the widow without the consent 
of the family, and while the family may be at liberty to resume their 
free gift, it cannot be inferred from this rule that tbey have power 
to take from her the estate which vested in her by law • and it is the 
more remarkable that, if they had such power, the author of Sinriti 
Ohandrika should not have adverted to it equally witli the rule from 
which the argument is derived. Agiiin, on remarriage, the woman 
becomes a member of the family into whioh she remarries, but un- 
cliastity does not deprive her of member.ship in the family into 
■VA’liicli she married* 

The argument that a widow in’ orifs for the purpose of con- 
ferring benefits on her liusband by the omi.loymeut of his wealth 
for pious _purpose.s, and that she consequently forfeits the estate 
when she is no longer able to perform the coreiiionies which are 
incumbent on a widow, proceeds on an ineom])lete statement of the 
grounds for the widow’s succession. This point was considered and 
determined by the Privy Council in Katama NatcJdar y. The Raja of 
Shvagunga (1), and it was ruled that “it is on the principle of 
survivorship that the qualification of the widow’.s right established 

>y 10 Blitaksliara must be taken to depend (2),” and the 

text is cited : Of him whoso wife is not deceased half the body 
survives, how should another take the property while half the body of 
tJae owner lives ?” ■ 

The principle that the degree of benefit which may bo conferred 
on tbe deceased by the employment of his wealth negates the suc- 
cession may be invoked iii aid of the widow’s right to succeod, but 
IS not the sole principle on which the right is founded, and as is 

(1) 9 Moore’s I. A., 63 a. 

(8) At p. 611, 




ALLAHABAD SEBIES. 


155 


\ 



y 


TOL. IL] 

shown in the saccession to a co-parcenex'’s interest in an undivided 
estate it is subordinate to the principle of survivorship. 

This being so, it appears to me the texts of the Mitakshara, ch. iC 
s. 10, V. 6, and the Yiramitrodaya cited in Mr, Justice West’s work 
(1) are pertinent. In these texts it is declared that disqualification 
arising before partition deprives the disqualified of their shares, but 
that one already separated from his co-heirs is not by disqualifica- 
tion deprived of his allotment. 

The same principle applies to the succession of the widow! 
Adultery, unrepented of and unatoned, prevents the estate from 
vesting in her. Should it have vested she does not lose it by sub- 
sequent immorality, 

Oldfield, J. — The question referred has already been fully dis- 
cussed by the High Court of Bengal in Zigry Kolitany v. Monuram 
Kdita (2). The contention that a Hindu widow who has once suc- 
ceeded to her husband’s estate foi’feits it by reason of nnchastity ap-* 
pears to rest on the ground that chastity is the absolute condition on 
which she holds the estate, and forfeiture the penalty, or that she 
holds the estate for certain purposes, the due fulfilment of which is- 
dependent on her remaining chaste, and forfeiture follows as a penal- 
ty on the failure to perform them by reason of unchastity. 

It is asserted’ that this rule of law is to be gathered from the texts 
which indicate the importance of chastity, the dependence of women,, 
the limited nature of the interest held by them in the husband’s 
estate, and on the fact that their right to the succession depends 
on their capacity to confer benefits on the soul of the husband; that 
the texts of the Hindu Law make the chastity of the widow the 
condition for taking and for retaining the estate, as well as for 
taking and' retaining allowances for maintenance and htridhan^ or 
a woman’s particular property, all of which are alike forfeited by 
reason of unchastity. We have to consider this question with re- 
ference to the law prevailing in the Benares school. 

It may be admitted that the widow succeeds her husband with 
reference to her capacity to perform certain religious rites, as in 

(1) See p. 300. 

(2) 13 B. D. E,, 1 5 19 W. E. 867. 
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tlie Mifaksliara, ch. ii., s. i, v. 5, — In the first place the wife shares 
the estate. ^ Wire’ (patiii^ signifies a woman espoused in lawful wed- 
lock; conformably with the etymology of the term as implying a 
connexion with religions rites.”— and other authorities to the same 
effect; but under the Mitakshara law she cannot be said to take the 
estate with the sole view to perform such rites or services for t|^e 
benefit of the deceased : this may be gathered from BJitakshara, ch. 
iij s. i, V. and the following verses, where the aulhor is pressing 
the argument in favour of a wife’s succession, and cites the con- 
tention made by his opponents, that the wealth of a i^egenerate 
man is designed for religious uses, and that a woman’s succession 
to such property is unfit because she is not competent to the perfor- 
mance of religious rites, wdiich he proceeds to refute by showing, first, 
that she is competent to perform many religiotH duties, and thou 
by showing that wealth is intended for other purposes besides reli- 
gious uses, citing Menu and Yajnavalkya, and implying that a widow 
may make other and proper fuses of the wealth, and does not lioldit 
merely and entirely as a trustee for tho soul of her husband, as some 
would contend. The argument is thus weakened which would infer 
that she forfeits the estate when no longer able to perform these 
religious services, but it maybe also mot by the fact that other hairs 
whose succession is also dependent on their capacity to perform eer* 
tain services, do not admittedly forfeit the estate op failure to per^ 
form them, and that the same texts inculcate other duties, on tluJ 
widow’s failure to perform which do not operate as forfeiture. 

It is asserted, however, that there are texts of law which abso- 
lutely make it a condition for retaining the estate that the widow 
remain chaste; among these texts is that from Menu: “ Tho widow 
of a childless man keeping unsullied her husband’s bed and persever- 
ing in religious observances shall present his funeral oblation and 
obtain his entire share (1).” This is the only text in the Mitakshara 
from which it can be inferred that the obligation of chastity is a 
continuing one after succession ; there are other passages, but they 
refer to chastity as a condition prior to succession and for a claim to 
maintenance. Then there is the following text from Catayana : “ Let 
the childless widow, preserving unsullied tho bed of her lord and 
abiding with her venerable protector, enjoy with moderation the pro- 
(1) See Mikkghara oh, ii, i, v. 0, 
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perfcy tintil lier death : after lier let the heirs take it ( 1 ) the purport 
of these passages has been yeiy fully discussed by the learned Judges 
of the High Court of Bengal in Kery Kolitany v. Moneeram KoUta (2)* 

Ifc is noticeable and significant that these passages do r:ot in 
express terms attach the penalty of forfeiture for nnchastit}^ ; the first 
passage may, I think, refer to the succession of the widow in the 
first instance, and the second be in the nature of a precept inculcat- 
ing chastity : and it has been urged, and I cannot but think with some 
force, that inasmuch as this passage contains two conditions, the last 
of which does not admittedly carry forfeiture for failure, there is no 
reason why the first should do so. 

If, then, the forfeiture of the estate for subsequent unchastity 
is to rest on direct passages ineiileating it, I think it fails to be 
established. 

But it is admitted that an unchaste %YiFe cannot succeed to the 
estate, and it is asserted that maintenance and ,^tridhan, or her 
peculiar property, can be resumed by reason of unebastity, and there 
is some force in the argument that, if this be so, there may be an ’ 
inference in favour of the resumption for the same cause of the 
separate estate inherited from the deceased husband; but I tbink 
it would be unsafe to deduce the law as to one state of circum- 
stances, merely from its enactnient in respect of another state. 
Silence on a particular point may very well have been intentional, 
and there are obvious reasons whj:^ this may be the case in respect 
of the question before us, where the estate taken is a separate estate, 
and the certain result of such a law as is contended for would bo 
to give openings to constant and harassing inquiries, in the interest 
of persons with tnerely reversionary interests. ' 

When we find also that even the disqualifications which operate 
as bar to succession to property, among which is the being outeaste, 
will not operate to divest property once it has vested, (see Virami- 
trodaya\ it is a fair question to ask why unchastity should so 
operate. 

There are texts to vshow that maintenance arid Btridhan are re- 
sumable by reason of unchastity, and it is hence inferred that the 

(1) See Daya-bhaga, ch xi., s. i,, v. 5C. 

(2) 13 B. L, R., 1 j 19 W. ,Eo 367. 
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separate estate taken by a widow must bo resituiable. In the Bli- 
taksbara tlio following passage from Naraila is quoted : '"^Let tlieni 
allow a maintenance to bis women for lifo, provided tlicso preserve 
unsullied tbe bed of tbeir lord : but if tliey bebave oilier wise the 
brethren may resume that allowance (1)/’ and lliereis aiiotlier passage 
from Yajnavalkya: And tbeir childless wives, conducting tbemselves 
aright, must be supported, but such as are niuMaste slionld be expel- 
ed, and so^ indeed, should those who are perverse (2).” These are the 
only passages in Mi taksbara from svhich resumption of maintenance 
may be inferred, and that authority is silent as to the resumption of 
but it should be observed that these passages are not cit- 
ed in the Mitakshara expressly in support of nysiimption but are 
brought forward as the arguments sometimes used liy the aiitlior\^ 
opponents against the widow’s right of succession, and in favour of 
her right to maintenance only, a proposition which the author then 
proceeds to refute ; and the last cited passage is stated to refer to 
wives of disqualified persons. There is, however, aulhority ibr 
assorting that maintenance may be resumed, lint be this as it may, 
there is no analogy between the ease of a widow suectHMling to the 
sepatate estate of her deceased husband and that of one taking 
maintenance as a charge on [iroperty in an undivided family. It 
is easy to understand why the allowance may bo resrnnable in the 
last case, while tho separate estate may remain not liable to bo 
resumedi 

As to the power to resume there are seme passages in 

the Viramitrodaya as follows : If a husband have a second wife 

and do not show honor to his first w'ife he shall be compelled by 
force to restoi’C her properly tliongh it may have lieen given to 
him out of kindness; If suitable food, raiment, and dwelliiigbo 
withheld from a woman, she may exact her own property and take 
a share of the estate \yith the co-lioirs;” and farther on comes the 
text: A wife who acts unkindly towards her hnsband, who is 

shameless, who destroys lus effects, and who takes delight in be- 
ing faithless to his bed, is unworthy of separate property : the 
separate property she may have received shall be taken from berj’* 

(1) See Mitakshara, ch, ii,, s. i,, y, y, 

(2) See Mitakshara, ch* it, s, i, v. la. 
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and if all the passages' be read togetbet tbe sepai^ate property 
referred to seems to be that wbicb the husband was obliged by 
the previous texts to give to the wife if he neglected her, and may 
not refer to stridhan generally, and the passages clearly refer to 
a resumption by the husband and not by other persons subseq^uently 
to his death. 
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It has not been urged before us that property inherited from 
a husband classes as stridhan under the law of the Benares school 
and is necessarily to be forfeited under these texts. 


' Then we have the opinion of Mr. Colebroobe adopted hy Sir 
T. Strange : An unchaste woman is excluded from the inheritance 
of her husband, but no misconduct other than incontinency operates 
disinherison, nor after the property has vested by inheritance does 
she forfeit it, unless for loss of caste unexpiated by penance or 
unredeemed by atonement” (1) 5 and tbe opinion of Mr. JEllis, 
given at vol. 2, p. 273, that the wife does not succeed unless 
she be chaste, this is a necessary condition,” may refer to her 
succession in the first instance. The only authority distinctly op- 
posed is Elberling, to the efeot that the widow enjoys the property 
on two conditions,— that she may remain chaste and that she does 
not make waste. 


The decided cases have been very fully discussed by the learned 
Judges of the High Court of Bengal The first two (2) may pos- 
sibly be construed to rule forfeiture, but it is open to doubt. The 
third (3^ has reference to the forfeiture of allowance on account 
of maintenance, and goes on the ground that unchastity involves 
degradation, which prevents the widow having a right to the 
heritage. The case reported in the seventh volume of Selwjn’s 
Reports is one in respect of a widow’s maintenance. The case of 
Badamoney Eaur (6) is, however, expressly, in favour of the for- 
feitui^e, but against this ' there is the case of Saiimmoney Dossee 
(6) which rules that ^Hliougb, by Hindu law, incontinence ex- 
cludes a widow from succession to her husband’s estate, yet if 

(1) Strange, 4th ed. by Mayne, 136. (4) Bnssunt Koomare& v. Kummul 

(2) See Macnaghten’s Hindu Law, 3rd Koomaree. 
ed. vol. ii., pp: 19, 20, 2 1 , Cases iii. and 

ir, (5) ^ Kontriou’s H.L. Ca. 314. 

(2) See Macnagbten’s Hindu Law, 3rd 
ed, vol ii., p. 112, Case v. (6) 2 T. & B., 300, 




THB INDIAN LAW liEPORT^. 


[VOL. If, 


inheri tail ce were once vested it is net lijible to be divested 
unless lior subsequent incontinence were accompaiiiod hr degra- 
dation, but that bv Act XXI of 1850 deprivation of ea.st.e 
could no longer bo recognised as working a tbrfciture of any ■ 
right or property or affecting any right of inherit ance/' 

In tho case reported in the fourih volnir.e of flie Bombay Iligli 
Court Reports, p. 25 (lb it was ruled that incontinence cxe.lndt^s 
a widow from succession to lier hiisbamrs estate, but mdbing short 
of actual intidelife}'; if, liowever, the iidieritanee becomes vested i!\ 
the widow it is not by Hindu law bkible to be divested, unless luir 
subsequent incontinence be accompanied by loss of caste nnex-« 
piated by penance and unredeemed by atonement. Of cases decithul 
by ibis Court, the only ones wliieh have lieen pointed out are those 
noted <2), 

The first was a case in wliicb a Hindu widow la’ld a sliare of 
anceslral property in an inulividecl estrde for her ituiinivuvaiiee. Slu-s 
deserted her busbamrs family and lived willi a paramour. I'lie Ikindit 
consulted by the Judge was of opinion ibat slie forfidtcfl fb«i sliaro 
by reason of unebastiiy, but was still entitled to maintenanco, 
Tlie Siidder Court docid<‘d tlait tbo share was forfeit cmI, an l.lm 
authority of tbo Fandit of the Court, tliat if a wife bo nufaiili- 
fill to her husband whilst, she lives with bim, or forsakes Ids 
home, she is in no way entitled to any part of bis ju'op ‘idy or to 
maintenance ; nay, her struJJiayi and her jewels should be fabeu 
from her, and she should be banished from lier limsbamrs Ijoused'* 
This exposition of the law refers clearly to the case of urudiasti-. 
ty during tho husband’s lifetime, tlioueli ilia Court lield it aj)pliea«* 
ble to a subsequent state, l)ut the case is not precisely in point, as 
it refers to a share given for maintenance in an undivided frunily, 
mfd not to the estate a widow takes in a seqanuted fainily. Ibo 
other case was where a uidow liad been put in posscFsion, on 
• partition, after her bnsband’a doceaso, of a sliare of tho joint 
aneestral property, and bad subsequently become unchaste, am! the 
question decided was in, respect of her power to make a valid di viso 
of the ])rop('^'fy ; it was held slio could not do so, the Court remark- 

(1) f^arvatihoni DJiomTirmn MlhiJmn 

(2j Doortyfe v. Kasim Pershad, S. D. A., N.-W. l\, 1SG2, voL i, p, 50() ; .Bulivf> 

V. Mamdutf mmiQ xoinme, p. 206 , 
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not directly decide the point before, ns, and both cases have refer- 
ence to shares taken by widows for maintenance in estates' held by 
co-proprietors^ and will affoi'd no certain rule for the case under dis- 
cussion; 

It appears to me therefore that the rule of law which is now as- 
serted is not one which is deducible from the Hindu law books^ and 
that no custom to support the rule can be said to have come down to us 
in practice, supported by a course of decisions of the Courts, and 
therefore deserving consideration. On the contrary, the Hindu 
authorities speak with uncertainty ; the highest English authorities 
are opposed to any such rule of law ; and the few decisions of the 
Courts, in which the question can he said to have been unmistak- 
ably decided, give conflicting rulings, while the later decisions are 
opposed to the existence of such a rule of law. 

My reply to the reference is that, under the Hindu law govern- 
ed by the Mitaksliara, a widow who has once succeeded to the 
separate estate of her deceased husband is not liable to forfeit that 
estate by reason of unchastity. 

BBODHU'ns’r, J. — In this case the pleaders for Nehalo, (the defen- 
dant) appellant, have relied entirely upon the judgments of the Chief 
Justice of the Calcutta High Court and of those his honorable and 
learned colleagues who concurred with him in Keiy TioUtamj v. 
Moneerain Kolita (1). On the other side nothing of any importance 
has, I think, been urged that has not been noticed at even greater 
length in the printed judgments of the case above alluded to 

From the Hindu texts referred to it is evident that it is on 
chaste widow wdio is entitled to succeed to the estate of her childle 
husband, but I have not seen any passage of Hindu law pointed out 
which declares positively that a widow, after having duly obtained 
possession of the estate, can, simply on account of her subsequent 
iacontinence, be deprived of it. I concur generally in the opinions 
expressed by the majority of the learned Judges in the case above 
alluded to, and I consider that the Full Bench ruling of the Calcutta 
High Court is also applicable to oases of a similar description iu 
these Provinces. 


NehaCo 
Kishbn Lax.,- 
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Before Mr, Justice Pearson and Mr. Justice Spankk. 

ABADI BEGAM (1’laintipf) v , ASA HAM (DiaENiSANT} * 

Agreement affecting Land’-^Tratwfer of the land— Covenant running trnih the'£an£. 

6’, by an instrument in writing, duly registered, agreed, for valuable conBidera- 
tion, for himself, his heirs and successors, to pay his wife, -d, a certain Sum monthly 
out of the income of certain land, and not to alienate such land without stipulating 
for the payment of such allowance out of its income* He subsequently gave I a 
usufructuary mortgage of the land subject to the payment of the allowance. L 
M a sub*mortgage of the land, agreeing orally with M to continue the payment of the 
allowance himself. IPeldy in a suit by A against L and i? for arreiirs of the allowance 
that A was not affected by any agreement between L and II as to the payment of 
tire allowance, and i?, being in possession of the land, was bound to pay the allowance. 

The facts of this’lkse 'vt'cre as follows : On tlio 26tli B'ebrnory, 
1866, Maitjad All Slaali, wlio was indebted at that time to his wife^ 
Abadi Begam, in a sum of Rs. lljOOO, being her dower^ by an 
instruraont in writing, duly registered, covenanted for himself, his 
heirs and successors, to pay his wife Ils. 12 per mensem out of tho 
income of certain land in lien of dower. He furtlnw covenanted not 
to alienate tho land without stipulating for the payment of tin's 
allowance. On tho 1st December, 1870, Muujad Ali Shah gave 
Lachman Singh a usufructuary mortgage of the land for seven years, 
stipulating in the deed of mortgage that the mortgagee should pay 
Abadi Begam Rs. 12 per mensem out of the income of the mortgaged 
property. On the 24th August, 1874, Lachman Singh sub-mortgaged 
the land to Asa Ram, and gave him possession of it. At the time of 
this mortgage Lachman Singh agreed orally with Asa Ram to con* 
tinite to pay Abadi Begam her allowance himself. The present 
suit was brought by Abadi Begam against Lachman Singh and 
Asa Ram for the arrears of the allowancG, The Court of first 
instance gave tho plaintiiff a decree against Asa Ram alone. On 
appeal by Asa Ram the lower appellate Court reversed the decree 
against him, and gave the plaintiff a decree against Lachman Singhs 

The plaintiff preferred an appeal to the High Court, contending 
that she was entitled to a decree against Asa Ram, 
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Pandit Ajudhia Nath and Munshi Sitfch Ram^ for the appellant. ifi79 I 


Munshi Hanuman Prasad and Lala Marhishcn Das^ for the res- 
pondent. 

The judgment of the High Court was delivered by 

Spankie, J . — The plaintiff’s husband, by a deed registered on 
the 29th April, 1866, settled upon her a sum of Es. 12, in lieu of 
dower, to be paid monthly from the income of the rent-free land 
of Nagla Asadnagar, in mauzas Nurpura, Jasmai, Asmatpur, and 
Dhalawal, by himself, and his heirs and successors after him. 
If either he or any of his heirs or successors failed to make the 
payment monthly, the lady was at liberty to sue for the sum due 
in the Civil Court. The deed further provides that no transfer of the 
property shall he made unaccompanied by a condition providing for 
and securing the required monthly payment of Es. 12 from the 
profits. When the plaintiff’s husband, Maujad Ali Shah, had subse- 
quently mortgaged the property to Lachman Singh, one of the 
defendants, and to Madho Singh,' on the 1st December, 1870, it 
was recorded in the deed of mortgage that a monthly allowance of 
Es. 12 was to be paid to the plaintiff. The first mortgagee acknow- 
ledged this fact. The first mortgagee subsequently, on the 24th 
August, 1874, suh-mortgaged the property to Asa Earn, the other 
defendant. The plaintiff therefore sued him along with Lachman 
Singh, the first mortgagee, as being in possession of the lands from 
which the allowance was to be paid. The Munsif decreed against 
Asa Earn in favour of the plaintiff, exempting Lachman Singh. The 
Judge, however, held that there was no clause in the second mort- 
gage-deed binding him to continue the payment of Es. 12 monthly 
to the plaintiff, as had been the case in the first mortgage-deed 
with regard to the first mortgagee, and further ho found that 
it was clearly shown by Asa Barn’s witnesses that, at the time of 
entering into the sub-mortgage, Lachman Singh had bound himself 
to continue the payment, whei'eas the second mortgagee had never 
undertaken to pay it. Moreover, Lachman Singh’s sons and others 
had purchased the proprietary rights in the property, and Lachman 
Singh’s interest in it had never ceased. The Judge decreed Asa 
Eam’s appeal, and gave the plaintiff a decree against Lachman 
Singh alone. 


A A ADI 
BisaAM 

As a Ram. 
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It i’^ coiitenuefi that Aki Ram, KrjMn»»rf ju posHes- 
sioia of the propuriy charged with flic I'ayuicul o*‘ the monthly 
allowance of Es. 12, is bonnd t«» pay it. 

We are of opinion that the ■'■■•oriterition is right. The plaintiff is 
not affected by any arrangement inaili:^ l)ctAveen Lachnian Singh 
and Asa Earn. She looks to payiiMOit of her .alhAv^ 
income of the land cliurged with ilie Irmrdfii <;f paving it, and 
therc^fore she has a claim npon ilie party who is in possession 
of the lands. In tin's case the siib-iTiortgageCj i?a aceefiting the 
mortgage from Laebrnan Siiighj mnst have been aware of the condi- 
tions under which the latter had aceejitcil the original mortgage, and 
therefore also most have been aware of tlm li«m vrealed by Ranjad 
AH Shah in favour of his wile, and which Hen, wish or witlmnt notice, 
extends to all persons daiining to liold the land.-^, to tic: extent of the 
amount of the proHts set apart for the hiemdil oi’ ih»» plaint ilk 
With this view of the case we decref‘. the appr'ah la'verse the <lecreo 
of tlie lower appellate Court j and restore tlu^ decision of tlic first 
Court, with costs, 

alkweih 


FULL b:enci:l 


Before Sir nobert Simirt, E% Ch'ifJitsike, Mr. Ju.s'fkc Pearson, Mr. Jmtke Turner, 
Mr. Jitsike Spanfae^ and Mr. Jusfke Oldjkld, 


HANUMAN TIWARI (PLArNTiFF) v. CHTIIAl axi> anotiikh (IIkfek pants).* 
Hindu Iaw — A doption of an onhf son, 

Ih'ld (Tdknek, J., (UsKriii iiar) ibat Iho ndopsbai of jio ntily gop cannot, acford- 
Aiip' to liiiidu law, be invaltiutod afler it hasfoiec takoii place** 

Trip, fads of i.liis enso were ns follows: Oiio Bfafa ffnkiisli, claim- 
inft- io bo tlie adopted .son of Dnrsa Prasad, <1c(‘('asrd, sold a cortaiu 
dwcdling-lionse, of wliich Durga I’ra.sad bad died possessed, io Chirai, 
on tiro 25fcb February, 1874. The plainfilf in this snii, Duroa Pra- 
sad’s brother, claimirin; to bo his heir, sued Alaia Bakhsli ami'chirai 
for a declaration of his right to, and pos, session of, the house, and the 


I fiw. a rteeteo of J. VTTri 

®<'P*M»bor, IST.’i, afliii.iiio' ,a tlecrw; Vif Maul 
am-iiLAbdiii, subordinate Judge of Mirssapiir, dated the :iiHh JVlay, IS7a. 
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cancellation of the deed of sale, alleging, amongst other things, that 
Mata Baklish was not the adopted son of Durga Prasad, and that, 
admitting the adoption, the adoption was not valid, according to Hin- 
du law, as Mata Bakhsh was the onl^ son of his father. As to the 
fact of Mata Bakhsli’s adoption by Durga Prasad, the Court of first 
instance held that such fact was fully established. As to the validity 
of the adoption, the Court held that, assuming that Mata Bakhsh 
was the only son of his father, and that the adoption of an only son 
was not valid according to Plindii law, yet the adoption in this case 
could not he deemed invalid, inasniiicli as it had been recognised and 
acknowledged for a long period of time. On appeal by the plaintiff 
the lower appellate Court concurred in the views of the Court of 
first instance. 

The plaintiff preferred a special appeal to the Hi^h Court, in which 
he contended that the adoption of an only son was not valid accord- 
ing to Hindu law. 

The Court (Spakkie, J., and Oldeield, J.) referred to the Full 
Bench the question whether the adopticn of an only son is altogether . 
void, or whether, once having been made, such an adoption is valid, 

Munshi Suhh Ram, for the appellant. 

Senior Government Pleader (L^l^Juala Prasad), Munshi 
Hamiman J-rascid, and Lala Lalta Prasad, far the respondents. 

The following judgments were delivered by the Full Bench : 

Stualt, C. J.— I remain of the opinion which I formed at the 
hearing that the answer to this reference must he that the adoption 
of an only son is not altogether void, but that, having once been 
made, the adoption is valid. Such is my conclusion on the authori- 
ties, which are, however, very conflicting, but the weight of them is 
clearly in favour of the validity of the adoption in question. In a 
Calcutta case (1) that was cited to us, the Judges being L. S. Jackson 
and Dwarka Hath Mitter, JJ., it was laid down (Mitter, J., being 
the Judge who delivered the judgment in his own name and that of 
his colleague), on the authority of certain passages from Dattaka 
Chandrika, that the adoption of an only son is forbidden by Hindu 
law. The judgment then proceeds : It has been said that the pro- 
hibition contained in these passages amounts to nothing more than 

(1)* Upendra Lai Boy v. Srimati Bmi Frasarinamayit 1 B. L. B., A. C,.22L 
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It iiS contended that Asa Earn, sub-mortgagee, being in posses- 
sion of the property charged with the payment of the monthly 
allowance of Es. 12, is bound to pay it. 

We are of opinion that the contention is right. Tlie plaintiff is 
not affected by any arrangement made between Lachmau Singh 
and Asa Bam. She looks to payment of her .allowance from the 

income of the land charged with the burden of paying it, and 
ther.efore she has a daim upon the party who is in possLsion 
of the lands. In this case the sub-mortgagee, in accepting the 
mortgage from Lacbman Singh, must have been aware of the cradi- 
tions under which the latter had accepted the original mortgage, and 
therefore also must have been aware of the lien created by Maujad 
Ali Shah in favour of his wife, and which lien, with or without notice, 
extends to all persons claiming to liold the lands, to the extent of the 
mnount of the profits set apart' for. the benefit of the plaintiff. 
\V ith this view of the case we decree the appeal, reverse the decree 

of the lower appellate Court, and restore tho decision of the first, 
C/Ourtj with costs. 

Ap 2 ^eal alloiced. 
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full bench. 


Befor, Sir Boberi Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Justice 
Mr. Justice Spanhie, and Mr. Justice Oldfield. 


HANUlIAN TIWARI (PlaintieeI « prtpat 
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cancellation of the deed of sale, alleging, amongst other tKings, that 
Mata Bakhsh was not the adopted son ofDurga Prasad, and that, 
admitting the adoption, the adoption was not valid, according to Hin- 
du law, as Mata Bakhsh was the onl^ son of his father. As to the 
fact of Mata Bakhsh’s adoption by Durga Prasad, the Court of first 
instance held that such fact was fully established. As to the validity 
of the adoption, the Court held that, assuming that Mata Bakhsh 
was the only son of his father, and that the adoption of an only son 
was not valid according to Hindu law, yet the adoption in this case 
could not be deemed invalid, inasmuch as it had been recognised and 
acknowledged for a long period of time. On appeal by the plaintiff 
the lower appellate Court concurred in the views of the Court of 
jSrst instance. 

The plaintiff preferred a special appeal to the Hi^h Court, in which 
he contended that the adoption of an only son was not valid accord- 
ing to Hindu law. 

The Court (Spahkie, J., and Oldeield, J.) referred to the Full 
Bench the question whether the adopticn of an only son is altogether 
void, or whether, once having been made, such an adoption is valid* 

Miinshi Svbhli Earn, for the appellant. 

The Senior Oovernment Pleader Juala Prasad) j Munshi 

Eamirian Prasad^ 2 iTid Lalta Prasad, for the respondents. 

The following judgments were delivered by the Full Bench : 

Stuart, C. J. — I remain of the opinion which I formed at the 
hearing that the answer to this reference must be that the adoption 
of an only son is not altogether void, but that, having once been 
made, the adoption is valid. Such is ‘my conclusion on the authori- 
ties, which are, however, very conflicting, but the weight of them is 
clearly in favour of the validity of the adoption in question. In a 
Calcutta case (1) that was cited to us, the Judges being L. S. Jackson 
and Dwarka Nath Mitter, JJ., it was laid down (Mitter, J., being 
the Judge who delivered the judgment in his own name and that of 
his colleague), on the authority of certain passages from Dattaka 
Chandrika, that the adoption of an only son is forbidden by Hindu 
law. The judgment then proceeds : It has been said that the pro- 
hibition contained in these passages amounts to nothing more than 

{!)' Upendm Lai JRoy v. Srimatl Mani Prasannanayi, 1 B. L. R., A. C..221. 
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a mere religions injunctioiij and that the violation of such an injunc- 
tion cannot invalidate the adoption after it has once taken place. 
We are of opinion that this contention is not sound. It is to be 
remembered that the institution of adoption, as it exists among the 
Hindus, is essentially a religious institution. It originated chiefly, 
if not wholly, from motives of religion, and an act of adoption is to 
all intents and purposes a religious act, but one of such a nature 
that its religious and its temporal aspects are wholly inseparable. ” 
But Mr. Justice Mitter goes on to observe: It is true that the 

doctrine of factum valet is to a certain extent recognised by the 
lawyers of the Bengal school; but if we were to extend the appli- 
cation, every adoption, when it has once taken place, will be, as a 
matter of course, good and valid, however grossly the injunctions of 
the Hindu Shastras might have been violated by the parties concern- 
ed in it. The case of Chimia Gaundan v. Kiimara Gaundan (1) is no 
doubt iu favour of the appellant, but for the reasons stated above, 
^ve are unable to concur with the learned J udges who decided that 
case- On the other hand find two cases in our presidency which 
are directly in favour of the view we have taken, and what is of still 
greater importance, both these cases have been cited with approba- 
tion by Sir William Macnaghten himself. ” The cases thus referred 
to will be found in Macnaghten’s Hindu Law, 3rd ed., vol. ii, p. 178, 
They appear to have been decisions in 1806 by the late Calcutta 
Sudder Dewanny Adawlat, but they are not of much weight, their 
reasoning against the validity of such an adoption being unsatisfac- 
tory and superBeial. There was also quoted to us a dictum in a 
judgment of the Privy Council, which will be found in p. 50 
of the appendix to Munshi Hanuman Prasad’s useful collection 
of precedents in these terans ; “Again if there is, on the one 
hand, a presumption that Griiru Prasad would perform the reli- 
gious duty of adopting a son, there is, on the other hand, at least as 
strong a- presumption that Parmanand would not break the law by 
giving in adoption an eldest or only son, or allowing him to be adopt- 
ed otherwise than as a dwayamushyayana^ or son to both his uncle 
and his natural father. This latter kind of adoption would not sever 
the connection of the child with his natural family.” This view will, 
among other things, be found very fairly answered and disposed of 
(1) l a R., 54, . 
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by Sir Thomas Strange in his well known work on Hindu law (1). 
H estates the general principle relating to adoption to be that one 
with whose mother the adopter could not legally have married must 
not be adopted.” He then remarks ; Subject to this general princi- 
ple^ the nearest male relation of the adopter is the proper object of 
adoption. This of course is the nephew, or son of a brother of the 
whole blood, whose pretensions were, by the old law, such, that if, 
among several brothers, one had a son, he was so far considered to 
be common to all, as to preclude in every one of them the power of 
adoption. But the injunction of Menu has, in more modern times, 
been construed as importing only an intention to forbid the adoption 
of others, where a brother’s son is obtainable.” Further on he ob- 
serves : But the result of all the authorities upon the point is that 
the selection is finally a matter of conscience and discretion with the 
adopter, not of absolute prescriptioD, rendering invalid an adoption 
of one not being precisely him who, upon spiritual considerations, 
ought to have been preferred.” Then on page 86 he says : is 

true that a brother’s son, as such, inherits and performs obsequies 
to his uncle, dying without preferable heirs ; but then it is as his 
Bephew, not as his son ; and the spiritual efficacy in the on© and in 
the other case is considered to be different. To render him a sub- 
stitute for a son, he must have been filiated. ‘When, therefore, a 
Hindu has but one son, and it is agreed that his brother, having 
none, shall adopt him, the adopted in this case has vested in him 
accumulated rights and duties. Son by adoption to his adoptive 
parent, he remains so, to all intents and purposes, to his natural one, 
becoming dioayarnushyayana^ or son to both and he points out other 
restrictions which, howevei', he observes are inculcated, but not al- 
ways enforced ; since, as in other instances, so with regard to both 
these prohibitions respecting an eldest and an only son, where they 
most strictly apply, they are directory only, and an adoption of 
either, however blameable in the giver, would, nevertheless, to every 
legal purpose, be good ; according to the maxim of the civil law, 
prevailing perhaps in no code more than in that of the Hindus, 
factum valet quod fieri non dehuitd^ The High Courts of Calcutta, 
Madras, and Bombay have all ruled in favour of the doctrine of 
factum valet. In the Calcutta Court Sir Edward Ryan, 0. J., in 


(1) See 4th ed. by Mayne, pp. 83-8(). 
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^ delivering judgment in Sreemulty Jmjmomj Dossee v. Sreemuttu 
Sibosoondry Dosm (1), said: “The adoption of an only son is no 
doubt blaineable by Hindu Jaw, but when done it is valid.” In 
Bombay the question was distinctly raised in the case of Jims 
Vyyardatmv Ana>idrav NMalkar v. Jayavantrav (2), before 
Warden and Gibbs, JJ., who were both of opinion that the adoption 
of an only sou having once talmii place, and the requisite ceremonies 
having been duly performed, cannot be set aside. Gibbs J in 
delivering his judgment, said: “The rulings of this Court, as 
shown from 2 Borr, p. 83, downwards, as also of the Calcutta 
Court, have been that an adoption once made cannot be set aside. 
If the adopted be not a proper person, the sin lies on the <river 
and receiver alone, but the adoption niiist stand. In the Hiidi 
CWt of Madras the same doctrine was approved and applied In 
the case of C/u«n« y. Gaundan (3), before 

Scotland C.J. and Prere, J. In delivering judgment, Scotland, 
C.J. went carefully throi^h all the authorities, concluding thus: 

On be vvhole the case (^. c., the validity of such an adoption; is 
concluded by authority ; but 1 must say, with all possible respect 
for Mr. Justice Strange, that upon principle and reason I should 
have felt myself bound to decide the point in the same way ” This 
appears to be the Madras ease alluded to in the judmiieiit of Me 
Justice Mittor in the Calcutta case I have referred to la a sub' 

sequent Madras case v. FiryWnmd Venkcdack.rlu ( 4 ) 

before Bittlestou and Ellis, JJ., the law laid down by Scothid’ 
C.J, carefully c.sidered and di.liuctly .,,p,.„„d, Ji it J,’ 

to me to be sound and worthy of acceptance by us. ^ 

^ J. The adeptiou „f 

improper and is disapproved or prohibited by the Hindu 1... I ! 

uadeclariu, a.ch au ad^op.t ^'wid .1 
voidable. The ohjeolions to each an adoptiou are ils injurious 
coaaeTuenoes to the person who gives his sou to another »„d Z o 
oensequenee, would not follow were the adoption a li J tZ 

V..W taken hy S.r Thomas Stonge that “the prohibition, 
an eldest and an only son, whole they » 
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givei^ would> nevertlielossj for every legal purpose, be good, accord^ 
iiio- to the maxim of the civil law, prevailing perhaps hi no code 
more than in that of the Hindus, vaht quod fieri no^t dehinf' 
appears to have been generally accepted, and is supported by a 
great weight of authority | and I am disposed to adopt it* 

Sfankie, j,— I accept this view of the case. It does not appear 
that more can be said, 

TtjRNia, J. — Tha rulings as to the validitj^ of the adoption of 
an only son are cited at length in Mr. Mayne’s admirable tv ork 
on Hiudit Law, ss, 12()-133, and I need not further refer to them. 

It is SLifScient to say that the rulings of the Courts are conflict- 
ing. 1 therefore feel myself at liberty to consider the question as 
unsettled, and in the absence of any evidence that the law enunci- 
ated by the commentators has been varied by custom, to rest my 
decision on the texts and principles which are to Be gathered from 
their works. The object of adoption is the perpetuation of lineag<s 
and the spiritual benefits which accrue to the parent of a son, and 
ill virtue of the benefits which he Cun render, the adopted son suc- 
ceeds not only to the estate of the person who has adopted him, 
but to collaterals of that person, and to constitute a valid adoption, 
there must be a competent giveri The Mitakshara, ch xi^ s. xx, v, 

11, expressly declares ^^an only sou must not be given (nor 
accepted). Hor Vasishtha ordains s Let no man give or accept au* 
only son”. The Dattaka Mimansa, a work of high authority in 
these provinces) declares ( s. iv, vv. 5 and 6) that a father is 
incompetent to give an only son, and (v. 4) that the offence of 
extinction of lineage is incurred both by the giver and the adopter ; 
and again (s. ii, v. 38) the author recognising the force of pro- 
hibition declares it does not apply to the case in which the son of 
one brother is made common to another brother also. In the. 
Vyavahara Mayukha) ch. iv, s. v,, vv. 9, 11, the same prohibition is 
declared, and in the Dattaka Ohandrlka, s, i, vv. 27 and 29, the rule 
is distinetly based and supported by the text of Oaanaka,*-- By no 
man having an only son is the gift of a son to be ever made,” 

It is to be noticed that, although the Mitakshara, ch. i, s. xi, v. 

12, goes on to declare that ^^nor though a numerous progeny exists 
should an eldest son be given, for chiefly he fulfils the office of 
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a son/’ neitlier in that work nor in any of ihe works to whiek I 
have referred is there any declaration that extinction of issue would 
follow the gift (as it obviously would not), nor is the limitation of 
the paternal power to make a gift extended to an eldest son. The 
Mitakshara also gives the reason for what appears to me a dissua- 
sive rather than peremptory injunction : By the eldest son as soon 
as horn a man becomes the father of male issue.” 


On these grounds then that a father is incompetent to give an 
only son and that the object of adoption wholly fails if such a gift 
be attempted, I am of opinion that the adoption of an only son is 
invalid, and that the principle fieri non dehet factum valet cannot be 
applied. The consequence of the contrary ruling would be accord- 
ing to Hindu law, to inflict a penalty not only on the giver and re- 
ceiver, but on the collaterals of the receiver; whose property might 
descend to a person solely entitled to claim it on account of benefits' 
he is presumed to confer, but which he could not possibly confer. 

Oldfield, J. — There appears to be no sufficient reason for con- 
sidering that the prohibitions in the text-books in respect of the 
adoption of an onh son are more than of tlie nature of moral in- 
junctions, rendering the gift and acceptance of an only son blame- 
able, as interfering with the perpetuation of the lineage of the 
gi^er— Dattaka Mimansa, s. iv, vv. 3, 4— but not invalidating the 
adoptioif when made, Balam Bhatta appears to consider the gift 
and acceptance as blameable, but no more. His annotation to 
V. 11, s. xi, ch. i of Mitakshara is, So an only son should not be 
given, nor should such a son be accepted ; the blame attaches both 
to the giver and to the taker if they do so,” The act is declared 
blameable but not absolutely void, and the adoption would not ap- 
pear to fail civilly in effecting in favour of the adopter the material 
object for which adoption is made, the perpetuation of lineage. Thi» 
view has been taken by the chief authorities on Hindu law,^ — Strange, 
4th ed. by Mayne, 87; Macnaghten, 3d ed. voL i, 67 (I do not find 
that the cases in pages 178-1^9 of vol. ii go so far as to decide that 
the adoption once mad© must be set aside), — and it has been enforced 
early decisions of the superior Courts, and, so far as I am 
aware, been maintained until now, with few exceptions, by the supe- 
rior Courts, of the three Presidencies, 
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Before Mr, Jastice Pear so^KLYid Mr, Justice Oldfield, 

BHiWAN"! ;iNornsR (Defe^d v^^ts) v, MAHTAB KCTAR, an^d othbes 

(Plaintiffs).* 

Hindu La>o^Widow'’s Estate, Forfeiture Unchastity during Widowhood. 

It is sufficient for tlie protection of a Hindu widow’s right to her husband’s 
estate from, forfeiture by reason of unchastity that such right has vested in her 
before her niiscoiithiet. It is not necessary for such protection that she should 
have acq[uired possession of the estate before her misconduct. 

The facts of tMs case, so far as they are material for the pur- 
poses of this report, were as follows: One Dariao Singh died 
in 1860 leaving him surviving two widows, Ganesh Knar 
and Bhawani, .three daughters, his mother, and a sister. On his 
death Ganesh Kuar’s name alone was recorded as the proprietor of 
his landed estate. Ganesh Knar died in 1870, anJ on her death a 
dispute arose between one Maharaj Singh, styling himself the 
legitimate son of Dariao Singh, on the one side, and Dariao S4ngli’s 
mother and Bhawani on the other, as to the mutations to be made 
in the revenue registers consequent on Ganesh Eiiar’s death. la 
November, 1871, the settlement oflSoer directed that Maharaj 
Singh, Dariao Singh’s mother, and Bhawani should each be 
recorded as the proprietor of one-third of the landed estate of 
Ganesh Knar. Subsequently Maharaj Singh sued for the shares 
recorded in the names of Dariao Singh’s mother and Bhawani, 
on the ground that he was the legitimate son of Dariao Singh, 
This suit was dismissed. In 1873 Dariao Singh’s mother died, and 
on her death Maharaj Singh’s name was recorded as the proprietor 
of her share. The present suit was brought by Dariao Singh’s 
sister against Maharaj Singh and Bhawani for the possession of tho 
entire landed estate of her brother. The defendants set np as a 
defence to the suit, amongst other things, that the suit was not 
maintainable by the plaintiff in the presence of Dariao Singh’s 
daughters. Subsequently the Court of first instance made Dariao 
Singh’s daughters plaintiffs in the suit, and, with their consent, 

• Regular A.ppeal, No. 153 of IS74, from a decree of Maulvi Muhammad Abdul 
M^ib Rhau, Subordinate Judge of Sbahjahanpur, dated the 25th September, 
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allowed Darlao Singh’s sister to I’einain in the suit as a plaintiff. 
The Court gave the plaintiffs a decree, Dariao Singh’s sister taking 
one nioieiiy of his estate., with the oonsent of his daughters, who 
took the remaining moiety. The Court held that Bhawani, who 
had given birth to an illegitimate child in 1869, had forfeited her 
husband’s estate by reason of her unchastity. It was of opinion 
that, assuming that, under Hindu law, a Hindu widow who has 
once inherited the estate of her husband does not forfeit that estate 
by reason of subsequent; unchastity, that law did not apply, inas- 
niiicli as Bhawani did not acquire possession of her husband’s estato 
until Ganesh Knar’s death in 1870, or after her misconduct. The 
Court further held that Maharaj Singh had no title to the property 
in his possession, not being the logitimato son of Dariao Singh. 

The defendants preferred an appeal to the High Court, contend- 
ing, among other things, that the fact that her husband’s estate liad 
vested in Ehatvani before her misconduct was quite sirMcient to 
protect her right from forfeiture, and possession was not necessary 
for such protection. 

Pandit Ajudhia Nath and Miinshi Sukh Bam, for the appellants, 

Lala Lalta Prasad, for the respondents. 

The judgment of the Court tvas delivered by 

Pe ARSON, J.~Thore are no grounds for holding that Musammat 
Bhawani, defendant, appellant, became unchaste during the life 
of her husband Dariao Singh. lie died in 1860, and her ille- 
gitimate child would seem to have been born in or about 1869. It 
may be concluded therefore that th© right of inheritance to her 
husband’s estate jointly with his other wife, Musammat Ganesh, had 
vested in her by law long before she was guilty of misconduct. 
The lower appellate Court considers that nevertheless she has forfeited 
that right by her misconduct because she had not acquired posses- 
sion of her husband’s estate before the death of bis elder wife in 
1870. His reason for ihinking that she did not acquire possession 
of her husband’s estate until after Musammat Ganesh’s death is 
merely that the latter’s name only was recorded after Dariao Singh’s 
death. But the reason does not seem to be a good one. Musarn- 
mat Ganesh, AYhen her name was recorded as her husband’s heM% 
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acknowledged the joint heirship of Musaniinat Bhawani, and there 
is no reason to doubt that the latter continued to live in her hus- 
hand’s housOj and to be supported out of his estate, with the other 
widow. Musammat Ganesh was probably the head of the house and 
the manager of the estate, but Musammat Bhawani cannot bo 
regarded as having been out of possession.' But, however this 'may 
he, wo conceive it to be sufficient for the protection of her right 
that it had vested in her by law before her miscouduct. In her 
presence none of the plamtiffs have any right to succeed to the 
estate of Dariao Singli aforesalJ. It is unnecessary to discuss 
the qiiestion of tho legitimacy of the defendant, appellant, Maharaj 
Singh. We decree the appeal with costs, and dismiss the suit by 
reversal of the lower Court’s decree. 

Appeal alloioecL 


Before Sir Bober t Sfuartj Kl.^ Chief Justice, and Mr. Justice Spauhie. 
KHETA MAL (DiiVENDANT) v. CHU3SI LAL (PLAiNTirr). ♦ 


Arhitr a Hon-- Insolvency — Contract— Act IX o/1879 (^Cojitract Ac{)yS, 65. 


Bhawani 


The facts of the case were as follows : By an instrument in 
writing dated the 9th May, 1877, the firm of Kheta Mai and Kashi 
Nath on the one part, and the creditors of that firm, amongst 
whom was one Cliiini Lai, on the other part, agreed to refer the 
diflferences between them to arbitration. The arbitrators appoiut- 
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K, on the one part, and his creditors including C, on the other part* agreed in 
writing to refer to arbitration the differences between them regarding the pa.yment 
of his debts by K, The award compounded ICs debts, and assigned his property 
to his creditors, and directed that K should dispose of such pioperty for their be- 
nefit, and that, if he misappropriated any of the property he should be personally 
liable for the loss sustained by the creditor^ on account of such misappropriation- 
C signed the award, amongst other creditors, but the award was not signed by all 
the creditors, C received a dividend under the award Held, in a suit by C against 
K, to recover a debt which had been compounded under the award, in which 
suit C alleged that several creditors had not signed the award; that some of 
them had sued A and recovered debts in spite of the a^ward; that K had misappro- 
priated some of the prope'*ty ; and that, if Hhe plaintiff did not sue, there would 
be no assets left to satisfy his debt, that such suit was not maintainable. 


Second Appeal, No. 670 of 1878, from a decree of II. G. Keene, Epq , Judge 
of Agra, dated the 1st March, 1 87S, afiirming a decree of Babu Avinash Ohandar 
Eanarji, Munsif of Agra, dated the i9th September, 1877, 
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ed by the parties delivered an award, dated the 10th May, 1877, in 
the following terms : Whereas Kheia Mai and Kashi N’ath on the 

one part, and Hazari Lai and the other persons hereinafter men- 
tioned, have appointed ns arbitrators to settle the disputes between 
them regarding hundis^ purchase and sale of goods, debts, &c., ap- 
pertaining to the firm of Kheta Mai and Kashi Nath, and have 
signed a duly stamped agreement to that effect, after examining 
the account-books and taking evidence, it appears that Kheta Mai 
and Kashi Nath had transactions with all the said creditors 
by way of hundis, &o.: and it appears that Rs. 21,502 is due 
to the creditors on account of Imndis, &o., by. Kheta Mai, and at 
present Kheta Mai has no cash, nor can he get any from which the 
debts could be liquidated, and the creditors are pressing Kheta Mai 
for p^ayment, but Kheta Mai has stores, &c., to the value of 
about Rs. 16,569-13-6, inchiding cash, Rs. 104, and outstandings, 
Rs. 2,892-13-6, which are now in his possession, and these stores 
are kept in different shops, three shops, and a ^^mnhkan^^ of 
Musammat Janki, also in a shop of Ganga Prasad and other places, 
and besides these stores Kheta Mai has no cash, immoveable pro- 
perty, nor jewels from which these debts could be realised ; there 
is a difference of Rs. 4,632-2-6 between Kheta Mai’s assets and lia- 
bilities, and this deficiency can in no way be made up : the firm of 
Kheta Mai and Kashi Nath has failed, and there is no hope of the 
Rs. 4,632-2-6 being hereafter liquidated : we have, therefore, award- 
ed that in payment of the said sum of Rs. 21,502 the stores, &c,, now 
in Kheta Mai’s possessioo, amounting to Rs. 16,569-13-6, be made 
over to the creditors : and the creditors have released Kheta Mai 
from the payment of the said balance of Rs. 4,632-2-6 : now there 
is no claim for these debts by the creditors against Kheta Mai and 
Kashi Nath, nor will there be any such claim hereafter : and Kheta 
Mai and Kashi Naih have no claim to the stores, &c., now in their 
shops, nor will they have such claim hereafter, but Kheta Mai and 
Kashi Nath shall sell these stores, &c., on the part of the creditors, 
and shall engage Bankey Lai, son of the one and brother of the 
other, and shall act as gomashtas^^^ these three men shall manage 
the affairs for four months, getting a consolidated salary of Rs. BO 
per month : the proceeds of cash-sales and realised debts shall be 
made over every evening and accounts rendered to Gobind Ram, 
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Har Bahai Mai, Ohmii Lai, or to any one appointed by them: the 
k^ys of the shops shall be made over to the person appointed to be 
in charge: if the stores, &c., are not all sold within four months 
Bankey Lai and Kashi Nath shall leave the shop and carry on theif 
own work, leaving Kheta Mai only to sell the balance on a salary 
of Rs. 10 per mouth: Kheta Mai may draw his salary daily or 
monthly, if his salary is not paid, Kheta Mai need not serve: if 
Kheta Mai realises any sums on account of stores sold from the 
shop, or if he has previously so realised any sums, or if he mis- 
appropriates any of the property, or if he acknowledges the claims of 
any other parties, Kheta Mai and Kashi Nath will be responsible 
for the payment of such sums and for the defence of such claims s 
if Kheta Mai or Kashi Nath collusively allow a suit to be instituted 
against them, they shall be liable to pay the amount of the decree, 
the property made over by this aw’'ard shall not be liable for the 
payment of such decree, nor will the decree-holder be entitled to 
recover from this property, because up to-day’s date, except those 
persons on account of whose claims this property has been made 
over, there are no other creditors, inasmuch as their claims have 
not been admitted before us, nor are their names entered in Kheta 
Mai’s account-books: the rents of the shops and houses shall be 
paid by the creditors and not by Kheta Mai and Kashi Nath: no 
further claims remain between the parties and both parties are 
agreeable to be bound by this our award and have signed this 
award.” 

This award was signed by Chuni Lai, amongst other creditors, 
but it was not signed by all the creditors who had signed the agree- 
ment to refer to arbitration, some of them refusing to sign it. On 
the 11th May, 1877, by an instrument in waiting which recited 
that Kheta Mai, Kashi Nath, and Bankey Lai had entered into the 
service of the ci^editors, the former bound themselves to perform 
faithfully the duty of selling the property assigned under the 
award, and to render accounts, and empowered the creditors in 
case of any misappropriation of the property, to sue to recover the 
valueof the property misappropriated. On the 13th September, 
1877, the present suit was instituted by Ohuni Lai against Eheta 
Mal to recover Es. 878-14-0 on two hundis, being a debt which had 
been compounded under the award. The defendant set up as a 


KfiBTA MaL 


Chdni Lal, ’■ 


THE INDIAN LAW HEPORTa 


[VOL. It. 


defence io the suit tliat the plantiff could not maintain the suit in 
the face of the award. The plaintiff contended that the award 
was not binding on him on the ground that all the creditors had 
not signed .it; that several of the creditors ^Yho had not signed 
it had sued and had recovered their debts from tho property 
assigned iindei^ the award, and tliat the defendant bad fraudulently 
disposed of some of such property. The Court of first instance 
held that the suit was maintainable ailJ gave the plaintiff a decree* 
On appeal by the defendant the lower appellate Court also held . 
that the suit was maintainable for the reasons set forth in its judg- 
ment, the material portion of which was in the foil ov/ing terms : 

Did the respondent ; plaintiff) make with the appellant (defendant) 
a complete and valid contract by virtue of which his original right 
under the bills was foregone, and another right substituted for it 
to which he is now confined ; or is ho at liberty to treat ibat 
contract as incomplete and void and to fall back Ut)OU his original 
right under the bills? I have no hesitation in concluding that 
the contract or compromise between the parlies was never carried 
out. Tho respondent has admitted that he received a sum of money 
under its provisions, but he has made restitution by suing for the 
balance due to him after crediting the amount. In so doing he 
has made the restitution required by s. 65 of the Contract Act, 
if the agreement is void. That it is so seems plain to me. 
It arose out of a proposed composition between the appellant 
and the whole of his creditors, by virtue of which they were 
to sign a deed releasing him from immediate liability and 
appointing their agent to carry on the business for their 
benefit. The respondent signed the deed, and the arbitrators 
banded him his dividend under the proposed composition* But 
about one-third of the creditors afterwards refused to sign ; 'and the 
appellant, instead of conducting his business as the common agent 
of all and for their common benefit as he had engaged to do, made 
separate arrangements with some of the others. On this the re- 
spondent was perfectly justified in regarding the contract as a lapsed 
and void agreement, and in suing on his original right, restoring 
the amount received as dividend* 1 annex ail English abstract 
( for which I am indebted to the pleader for tlie respondent ) from 
which it will be seen that the signature of all the creditors and the 


Oh, II.] 


ALLAHABAD SEIUES. 


177 



niaiiageniont of tlie business for tlie joint benefit of all were 
essential conditions^ the non-fulfilment of wliich aflFected the whole 
consideration of the agreement, and rendered it void and of no effect. 
With reference to the fourth plea, I may observe that no specific 
point was stated as to which the aocoiint-books would give satis- 
faction to the Court’s doubts. There was proof on the record, and 
in the corroborative papers ctrlledfor from the Court of Small Causes, 
to show that the business had not been carried on in good faith for 
the common benefit of all the creditoi'S, as it ought* to have been 
iitjder the terms of the agreement in virtue of which the composi- 
tion was allowed. I therefore uphold the award of the lower 
Court and dismiss the appeal with costs.” 

The defendant appealed to the High Court, contending that the 
suit was not maintainable. 

Mr. and the Junior Government Pleader (Baba D-warha 

Nath Banarji), for the appellant. 

Munshis Hanuman Prasad and Sukh Ram^ for the respondent. 

The following judgments were delivered by the Court : 

Spankie, J. — Respondent admitted in his plaint thatfije agreed 
to the arbitration and the award made by the arbitrators, in which a 
composition was made between the creditors of defendant, appellant, 
and defendant himself. He admits that Ire .signed the award, and 
it is certain that he accepted payments towards the satisfaction of 
his debt, due by defendant on his failing to meet two hundis wdieu 
they fell due. But plaintiff avers that several of the creditors did 
not accept the award, and some had sued anefrecovered debts due to 
them in spite of the award: also the defendant had acted dis- 
honestly, and had made away with some of the goods over which he 
was placed in charge by the award and the creditors wdro signed it ; 
plaintiff was therefore compelled to sue, as tliero were not siifficieut 
assets left to satisfy his debt and the debts of the others who were 
also suing defendant. 

But it appears to me that the plaintiff and all persons who sign- 
ed the award" and were parties to and signed the agreement to re- 
fer to arbitration are bound by their acts. The arbitrators decid- 
ed that there were not sufliGieut assets to discharge all the debts duo 
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to ih\i of tlie creditors, but; tlie hitter should surrender thoir claims 
to a sum R.S. 4 , 632 -^ 2 - 6 j which is mentioned in the award 
as irrecoverable, and that the stores, Ac., now in the defendant’s 
possession should be made over to the creditors for their benefit. 
The award goes on to say that the creditors have released 
Kheta Mal from the payment of the said (irrecoverable) balance of 
Es. 4 ; 632 - 2--6 : now there is no claim for these debts by the creditors 
against Kheta Mal and Kashi Nath, nor will there be any claim 
hereafter, and Kheta Mal and Kashi Nath have no claim to the 
stores, &c.,now in their shops, nor will they have any claim to them 
hereafter. But Kheta Mal and Kashi Nath shall sell these stores, 
&C.5 on the part of the creditors, and shall engage Bankej Lai, son of 
Kheta Mal and brother of Kashi Nath, and shall act as gomaslitas : 
these three men shall manage the affairs for four months, getting 
a consolidated salary of Rs. 30 per mensem.” Then come some 
other less important conditions and the award proceeds : If these 
stores are not all sold in four months, Bankey Lai and Kashi Nath 
shall leave the shop and carry on their own work, leaving Kheta 
Mal alone to sell the balance on a salary of Rs. 10 per mensem,’/ 

There are certainly the following conditions : If Kheta Mal 
realises any sums on account of stores sold from the shop, or if he 
has previously sold any, or realised any sums, or if he misappro- 
priates any of the property, or if he acknowledges the claim of any 
other party, Kheta Mal and Kashi Nath will be responsible for 
the payment of such sums and for the defence to such claims: if 
Kheta Mal and Kashi Nath collusively allow a suit to be instituted 
against them, they shall be liable to pay the amount of the decree : 
the property made over by this awai'd shall not be liable for the 
payment of such decrees, nor will such decree-holders bo entitled to 
recover from this property, because up to-day’s date, except those 
creditors to whom this property has been made over, there are no 
other creditors, inasmuch as their claims have not been admitted 
before us nor are their names entered in Kheta MaFs account-books : 
no further claims remain between the parties and both parties 
agree to be bound by our award.” 

Now, from these extracts it is quite apparent that there are no 
conditions such as those referred to by the lower appellate Court 
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,.Moli rendered the egreement void or voidable. Tbe defendant .» 
made re.ponsible under the award. Ho rignt .s given to the 
ulaintiff to rescind the ngtoomont and repudiate the award and fa 
bS upon bis dishonnured K.uil,. Tire Judge’s nppl.o.tion rf 

S 65 of the Contract Act to this case altogether fails. Ihe \e!y 
f’^ot that the plaintiff received on two occasions moneys m satis- 
faction of his claim under the award shows mcontestibly that the 
ward was carried out, and was in fall operatiou whm the suit was 
hrouo-ht The agreement entered into for the satisfaction of the 

claim”s of creditors was a new contract substituted for former con- 
tacts between creditors and defendant. This agreement was never 

A- fivpred to he void, nor had it become void by ouny ciicu r 

r Ib.v Ijd 1 rescind the award and fall back on tlloir 

debts in sadsfaction of which the defendant had assigned aU 

^ ,.K. for the benefit of his creditors. As the award declaies . 

n Now^there is no claim for these debts by the creditors of Kheta 
^ ’ j vr T Nith neither will there be any such claim heie- 

!Srrand Kbeta mJ and Kashi Nath have no claim to the stores 

xiow in tlie sliops, 

r^d "jIoT a a: 

. r “ reverse tbe decrees of betb die lower Qenr.s 

with costs. 

^ hit wree in the conclusion arrived at by Mr. 

STUAUT, o„„rts have ntterl, mistaken flic 

Justice Spankio. mi jg no bankruptcy law in these 

law applicable to to ease Ibe.o » ^^biob oln be cnferced 
provinces, nor any eoero. J p,, tbe boneCtof all 

against to proper yo^ defendant, 

may t rtowelf of to provisions of tbe Cede of Civil 
pltdnre for to purpose of being relieved of bis debts, bntbe can 
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only Jo so midei' the coiiJitions of that Code, he himself being the 
applicant, and under executed process by arrest or imprisomneut. 
Bo such result can be attained by the legal action of any or even 
all of au insolvent’s creditors. Doubtless creditors and their debt- 
ors can agree as to the disposal of property for the benefit of tlio 
former, and that is an agreement of course tliat can be given effect 
to. But irrespective of such an agreement among a debtor and his 
creditors, the law, at.least in these provinces, places no compulsory 
machinery in the hands of the creditors as a body. On the other 
hand, there is no law in this country to prevent a debtor from 
making an assignment of his estate for tlie benefit of all or a 
limited class of his creditors; nor, for that matter, from his assigning, 
conveying, or settling his estate in favour of any person or persons 
•whom ho may wish to favour, provided of course that he makes those 
assignments, settlements, or conveyances without fraud, that is, 
honestly and in good faith. The fundamental principle that under-’ 
lies this state of things is that, so long as tlie law does not step in to 
deprive a man of his control over his estate, he ronvMm snd jiiris, and 
can up to the last moment of its possession deal with his property 
as he thinks fit. The legal right remains in him, and if he acts 
honestly and in good faith, and not fraudulently, he may transfer 
his estate, or any portion of it, to any one or more of his creditors, 
but wdiose acceptance of such transfer or assignment, or whatever 
the form of the conveyance may be, of course deprives them of all 
further relief against their debtor, and the only remedy of other 
persons to whom he is indebted, and who have by that means been 
excluded from any such transfer, assignment, or other conveyance, 
can only be against such property of the debtor as may not have 
been so dealt with, or against the debtor’s person. 

Now, ai)p1ying these legal principles to the present case, there 
can be no doubt that the agreement between Kheta Mai and those 
creditors of his who joined with him in the arrangement was in 
effect such a transfer or conveyance as I have refered to, and the 
plaintiff, being one of the creditors who accepted that mode of settle- 
ment, is bound by it, and cannot recover any balance that may 
remain over after the event of the award in the arbitration pro- 
ceedings; and the fact that he had on foot of the award accepted 
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paypients from the sale of the defendant’s goods only still further 
weakens his contention that he has a surviving right of action 
against his debtor, 

I must here observe that a more extraordinary misreading of a 
plain law than that alforded by the recorded opinion of the Judge^ 
as to the application of s. 65 of the Contract Act to the facts of the 
present case I never met with. That section of the Contract Act is in 
the following terms ; When an agreement is discovered to be void, 
or where a contract becomes void^ any person who has received any 
advantage under such agreement or contract is bound to restore it, 
or to make compensation for it to the person from whom he 
received it.” So that, according to the Judge, the payments made 
to the plaintiff in the present case is merely an advantage for 
which compensation may he made by being credited to the debtor 
as against his hundis. Now, there was here no void contract, no 
contract void in any sense, but the arbitration proceedings between 
Kheta Mai and his other creditors who are parties thereto, includ- 
ing Chuni Lai, the plaintiff, constituted, together with the award 
made by the arbitrators, a good and sufficient contract, valid and 
effectual, against the plaintiff and those other creditors in the same 
position, and all these persons are thereby concluded against any 
further remedy idtra the arbitrators’ award. 

The present appeal must therefore be allowed, the decrees of 
. both the lower Courts reversed, and the suit dismissed wdth costs 
in ail the Courts. 

Appecd allowed. 
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Before Sir Robert Simrt, KL, Chief Justice^ Mr, Justice Pearson, Mr. Justice 
Tur7ier, Mr. Justice Sparikie, and 3Ir. Justice Oldfield. 

K AITAK CHAKD and anothee (Defendants) v, EAM KAEAYAN (Plaintiff 
Act VJJJ oj \e59 {Civil Procedure Codefi^ ss. S*23, 324: — Arbitration, 

The plaintiff in this suit sued the defendants to recover certain moneys pre- 
sented to him on his marriage, which he alleged the defendants had received and 
appropriated to their own use. _The defendants denied that they had received such 

* Appeal under cl, 10, Letters Patent, Ho. 5 of 1877» 
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nioiuyS; but admitted that such moneys had becMi credited by the plnintiir.s father 
to the lirni in -vvluch thejh the plaintiff, and the plaintiff’s father, were Jointly in- 
terested, a^tainst a larger amount of moneys bedonging to the dnii which had been 

0. \'pond(‘d en the jdalnt ill’s marringc. Tite part ies agreed io refer the matter in 
dispute between tbem to arbitration, niul to ahklc -'y the decision of the arbitrator.- 
Tiio .arbitrator decided that the x>hdiidff; could not recover the* moneys he sued 

^or, and which had been credited to the firm of ^YlI!cll he was a partner, as a 
larger sum had been expended on Ins marriaj’e out of the funds of the firm. 
The plaintiff obtained the opinionsof certain pay/dZ/v io the effect that, under Hinda 

1. aw, « if ts on marriage are regarded as separate acquisitions, and prayed that the 
Munsif Yvouid remit the award with these opinions to the arbitrator. The Munsif 
remitted the award with the opinions, requesting the arbitrator to cousi^er them, 
and to return his opinion in Yvriting within a certain period. The arbitrator having 
refused to act further, the Munsif proceeded to determine the suit, and gave the 
plaintiff a decree on the ground that, in a joint Hindu family, presents lameived on 
marriage do not fall into the common fund, field (PEAirsoN, J., dissenting) that, 
there being no illegality apparent on the face of the award the Munsif was not 
Justified in remitting the award, or in setting the award aside and proceeding to 
determine the suit himself, but that he should Have passed judgment in accordance 
with the award. 

Tins was a suit instituted in the Court of tlie Munsif, in wliicli 
the plaintiff claimed to recover Rs. 520, being tlio amount of the 
presents received at his marriage, wliioli ho alleged had been taken 
and appropriated by the defendants, his uncles. Tlio defendants set 
up as a defence to the suit that a sum of Rs, 1,132-2-0 had been 
expended on the plaiiititY’s marriage out of the funds of a firm in 
Avhich the plaintiff, his father, and they were partners, that they 
had not received the sum claimed, but that the plaintiff’s father 
had received and expended a sum of Es. 549 which had been pre- 
sented to the plaintiflP on his marriage, and that the plaintiff’s hither 
Lad entered the sum claimed in the books of the partnership to the 
credit of the firm, but that no sum on account of marriage presents 
had ever come into their hands. On the 17th June, 1875, the parties 
to the suit presented a petition to the Munsif appointing a certain 
person arbitrator, and agreeing to accept whatever such person 
should decide. The Munsif referred the suit to the arbitrator for 
the determination of the matters in dispute. On the 12 th July, 
1875, the arbitrator delivered his award in the following terms : 

It is admitted by both parties that up to this time the plaintiff, his 
father, and the defendants, carry on business in partnership, and that 
they are the joint owners of the firm known as Ganga Bai Chain 
Sukh : it is admitted by the plaintiff that nearly Es, 1,000 was cx- 
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pended on his marriage from the joint firm ; therefore the plaintiff 
cannot get back Es. 520 which he received at his marriage, and 
which were credited in the joint firm opposite the debit side, no 
matter if he paid that amount to the defendants or to his father ; 
this point is out of qiiestioUj because the amount is credited in the 
account books of the joint firm.” The pleaders of the plaintiff sub- 
sequently obtained the opinions of certain pandits who^^averred that 
tinder Hindu law gifts at marriage are regarded as separate acqui- 
sitions/ and applied to the Munsif to remit the award with these opini- 
ons to the arbitrator. The Munsifj, with out declaring that an objection 
to its legality was apparent on the face of the aw^ard, remitted the 
avvard with the opinions, and requested the arbitrator to consider 
them, and to return his opinion in writing within a week. The arbi- 
trator declined to act any further in the matter, stating, amongst 
other things, that his award had not proceeded merely on the facts 
of the ease, but that he had referred to certain texts of the Idindii 
law which the parties had produced. The Munsif then proceeded to 
determine the suit, and gave the plaintiff a decree, which the lower 
appellate Court affirmed, on appeal by the defendants. 


The defendants preferred an appeal to the High Court, contend- 
ing that the Munsif was not competent to set aside the award. The 
Judges compcs'ng the Division Bench (Peabsok, J.and Spankie, J.) 
before which the appeal came for hearing differed in opinion, as to 
whether or not the Munsif was justified by law in. remitting the 
award, or in setting the award aside and determining the suit 
himself 


The judgment of the Judges of the Division Bench were as 
follows ; 

Pearson, J. — I concur with the lower appellate Court in the 
opinion that the Munsif was warranted, under the terms of s. 323 
of Act VIII of 1859, in remitting the award, which was appar- 
ently illegal, for reconsideration on the point of law ; and that, 
inasmuch as the arbitrator declined to determine the point, the award 
became incomplete and null ; and I hold that, under the circum- 
stances, the provisions of s. 324 are inapplicable, and that the 
Munsif was competent to set aside the award, so incomplete and 
null, aud io proceed to try and decide the case himself. I further 
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liold that tlie Hindu law, if not by law expressly applicable to the 
case, was the law which equity, justice, and good conscience requir- 
ed to be applied to ifc. I would therefore dismiss the appeal with 
costs. 

Spankik, J. — The parties to the suit of their own free will ap- 
pointed Lala Sham Lai, a pleader of the Court, their arbitrator, 
and agreed to accept whatever might be his decision in the ease. 
An order dated the I7ih fjune \vas sent to the arbitrator to decide the 
case and send in his award and the papers embodying the result of 
his inquiries, and that copies of the papers in the case be sent to 
him. On the 12th July the arbitrator submitted his award. lie 
states that he had investigated the case, and had taken down the 
depositions of the witnesses and the statements of the parties. He 
had also taken into consideration the eiistoin of the brother] lood^ and 
perused the passages in the Hindu laio referred to by the. pmrties and 
their pleaders. It is admitted, he adds, by both partievS that up to 
date the plaintiff, his father, and defendants carry on business in 
partnership, and that they are the joint owners of the firm known 
as Ganga Bai Chain Sakh: it is admitted by the plaintiff that 
nearly Rs. 1,000 were expended on his marriage from the joint 
firm: therefore the plaintiff cannot get back Rs. 520 which he 
got on marriage, and which were credited in the joint firm opposite 
to the debit side, no matter if he paid that amount to the defendant 
or to his father: this point was out of question, because the sum 
was credited in the account books of the joint firm : with reference 
to the circumstances of the case, it did not appear proper to award 
costs to defendants. The result of this award was to dismiss the 
claim, both parties bearing their own costs. No exception was taken 
to this award, which, indeed, the referring Court pronounced to bo 
admirable and excellent.” But on the 22nd July the plaintiff ob- 
jected to the arbitrator’s law, and on tlic 9fch August he j)resentcd to 
the Munsif an exposition of the law by some Hindu pandits at Be- 
nares. The Court, stating that the exposition of the law differed 
from the view of the Hindu law relied upon by the arbitrator, or- 
dered that the award should be returned to the arbitrator in order 
that he might consider the law as expounded by the pandits, and 
submit his- opinion in writing about it. The arbitrator stated his 
inability to* determino the case, and declined to act any further in it. 
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The Mnnsif took np the case and decreed the plaintiffs claim^ apd 
the lower appellate Court affirmed the decree. It is contended by- 
defendant that the Munsif had misapprehended s. 323 of Act 
VIII of 1859, and should not have referred the award hack to the 
arbitrator: no award can be set aside except as provided by s, 324 
of Act VIII of 1859. 

I would accept the pleas in appeal. The award had not left un- 
determined any of the matters referred to arbitration, nor had it 
determined matters not referred to arbitration. It was not so inde- 
finite as to be incapable of execution. Looking at the terms of 
s. 323, the only other ground on which an award could be remit- 
ted is that an objection to its legality was apparent on the face 
of the award. No exception to the award was taken under s. 
324. But on the 22nd July the plaintiff objected that the Shastras 
were in his favour, and it was brought to the Court’s notice, and 
nearly a month after the delivery of the award, that a pandit at 
Benares expounded the law differently from the arbitrator. Now 
the parties had agreed to abide by the decision of the arbitrator. 
His view of the law might be right or wrong, but there is no illegality 
apparent on the face of the award which justified the remission of 
the award to the arbitrator. It was as if the plaintiff had asked for 
a review of judgment, and produced fresh evidence in his own 
favour. Where parties agree to abide by the decision of an arbi- 
trator, both are supposed to concede something, and they are, I 
think, bound to abide by the decision, though, perhaps, a Court might 
have determined the point differently. I would decree the appeal 
and reverse the decision of both Courts and enforce the award. 

The defendants appealed to the Full Court under cl. 10 of the 
Letters Patent against the judgment of Pearson, J., again contend- 
iog that the award could not be set aside. 

Mir Akhar Husain^ for the appellants. 

The respondent did not appear. 

The following judgments were delivered by the Full Bench : 

Stuart, C J.— The proceedure before the Munsif in this case 
appears to me to have been most irregular. Under s. 323 of Act 
VIII of 1859 the Munsif could only remit the award for reconsi- 

26 . , 
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deration if an objection to its legality is apparent on the face of it 
But instead of considering the matter in this simple light the Mnn- 
sit; on the 9th xlngust, 1875, made the following extraordinary and 
anomalous order: “ Apparently it appears that the principles of 
Hindu law relied upon were decided against the petitioner in the 
arbitration award: therefore it is ordered that the award may be 
sent to the arbitrator to consider the hy<ioasthas attached to this 
peti tion, and submit his opinion in writing to the Court.” Or as if he 
said in other words, “ It appears that the principles of Hindu law 
were applied by tire arbitrator, but something inore is wanted, and 
‘therefore ’ tho award must go back to him for reconsideration.”' 
If such is not the meaning of the order, the therefore should have led 
to the very different conclusion of the award being accepted and ap- 
plied by the Munsif, especially as he had admitted in his judgment 
not only that “ the inquiry and a\yard made by the arbitrator are ad- 
mirable and excellent, ” but that the award was “ in conformity with 
the evidence ou the record. ” 

It will he seen that, instead of showing that the award is illegal 
“on the face of it,” the Munsif expresses his order in terms that ■ 
might to have led him to the opjiosi to conclusion, but nevertheless- 
ho at the same time, and ss. 323 and 324 of Act VIII of 1859 
notwithstanding, entertains- the complaint that the findings in the 
award were opposed to the authorities in Hindu law relied upon 
by the plaintiff, and for this reason, and for this reason alone, he 
orders that the award may be sent back to the arbitrator fok re- 
consideration, but admitting notwithstandiug, so far as the lan- 
guage of his order is concerned, that the principles of the Hindu law 
had evidently been considered in making the award-, in other words, 
that the arbitrator had done his duty. Such procedure not only 
cannot be allowed to stand for one moment, but in inv ojiiuion is 
iloserving of the severest censure. Nor does the arbitrator, finding 
himself placed in the position assigned him by this foolish order, 
appear to have been a whit more intelligent in the matter than 
the Munsif, for he submitted himself uncomplainingly to it, and 
only noticed it by a petition, dated the 28th of August, in which 
he referred to the bad state of his health and the difficulties of the 
case, among others, certain Sanskrit texts which he had been unable 
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to understand Or to get satisfactorily translated for him. In this 
|)etitioG, !io\ye7erj the arbitrator goes chiefly upon his bad health and 
Ws consequent inability to proceed with the case. He therefore 
declines to act any furthery and he begs the Court either to decide 
the case itself or to appoint another arbitrator in his stead. The 
Munsif adopted the former course, proceeded with the case, and 
decreed the plaintift’s ciaim^ which decree was affirmed by the lower 
'appellate Oourh 

All this procedure Was ntte^^ mistaken. I have carefully 
perused the award, and in my judgment it shows no illegality on the 
face of it. It recites the reference to the arbitrator for his decision, 
nrxd then it states as follows : ‘'^1 have investigated the case to my 

satisfaction, and have taken down the depositions of witnesses and 
the statements of the parties. I have also taken into consideration 
the custom of the brotherhood to which the parties belong, mid 
perused the passages in the Hindu law referrQd to hy the parties and 
their plettders, ” Now in the face of such a statement the Munsif 
had no right to assume that the arbitrator had not correctly applied 
^the Hindu laW. Any error cf the kind must appear on the face 
x>f the award itself, which, however, on the contrary states he had 
perused the passages of the Hindu law refe^^red to by the parties 
and their pleaders. ” This I consider was a sufficient compliance 
With his duty as an arbitrator under the Code of Procedure,. Act 
VlII ofT859, aild if the Munsif differed from him, and believed 
that he had not correctly applied the principles of the Hindu law, 
the award was not thereby rendered invalid, and ought not to have 
been remitted for reconsideration, for on the face of it it was right, 
atid it is distinctiy provided by s. 324 of Act YHI of 1859 that 
^^no award shall be liable to be set aside except on the grounds of 
corruption or misconduct of the arbitrater or umpire. ” In fact;, in 
accepting him as their arbitrator, the parties accepted his judgment 
and opinion, and his understanding of the Hindu law applicable to 
the case, and were bound by his judgment and opinion and his law, 
no matter how mistaken he may have been in these respects. And 
the Munsif who-, as 1 have shown, admits in his judgment that the 
award was excellent and admirable and unimpeachable on the evi- 
dence, was bound by it too, and he ought to have given judgment 
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according to it, his judgment being final and not open to appeal to 
the Judge or Subordinate Judge. 

Holding this opinion, and I must add holding it very clearly^ 

I would, concurring with Mr. Justice Spankie, allow this appeal, 
and reverse the judgement of the Division Bench, and I would set 
aside the whole procedure before the Munsif subsequent to the fil- 
ing of the arbitrator’s award, and order a decree by this Court 
according to the award, and dismiss the suit, with costs, in all the 
Courts. 

Pearson, J. — The question to be determined by the Full Bench 
is, I presume, whether the judgment which is the subject of the 
present appeal rightly or \vrongly disposed of the special appeal 
heard by the Division Bench. If reference be made to the grounds 
of the special appeal, it will appear that two substantial questions 
are raised by it, first, was the Munsif justified in remitting the award 
for consideration ; second was he^jiistified in setting it aside wdien the 
arbitrator refused to reconsider it. The first of these questions will 
include the applicability of the Hindu law to the matter in dispute. 
The plaintiff claimed to recover from his uncles a sum which he ■ 
had I'eceived from his father-in-law as a marriage present, and 
which, he alleged, they had appropriated to their own use. Their 
defence was that they had not taken it but that it had been expend- 
ed on this marriage by his father. The matter being referred to 
arbitration, the arbitrator disallowed the claim, because the sum 
claimed had been entered in the accounts of the family firm, as a 
set-off against the plaintiff’s marriage expenses. The award is ob- 
viously unsatisfactory, but on the plaintiff objecting that it was 
opposed to Hindu law, and filing hjiaasthas in support of the 
objection, it appeared to the Munsif that it was bad in law. This 
being so, I conceive that he was not only justified in remitting it for 
reconsideration, but was bound to remit it. Both the lower Courts 
have now decided that the plaintiff’s claim is valid under the Hindu 
law. It was not pleaded in the special appeal, and it is not plead- 
ed in the present appeal, that the lower Court’s exposition of Hindu 
law is erroneous. What was pleaded in the special appeal was that, 
the Courts were not bound to apply the Hindu law to the case. 
I ruled that the Hindu law, if not by statute law expressly applic- 
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able, was tbe law which equity, justice, and good conscience requir- 
ed to be applied to the case. It - is now pleaded that my ruling is 
incorrect. I entertain no doubt of its correctness myself, and I shall 
be surprised if the plea should find its acceptance. 

On the other question whether, on the refusal of the arbitrator 
to reconsider his award, the Munsif was justified in setting it aside 
and proceeding to try the case himself, I do not perceive that my 
honorable colleague on the Division Bench in the judgment deli- 
vered by him on the 28th June, 1877, expressed an opinion different^ 
from that expressed by me. It is obvious to remark that, if the 
Munsif was precluded from setting aside the award in this case' by 
the provisions of s. 324 of Act VIII of 1859, he would be precluded 
from so doing in a case in which an arbitrator refused to reconsider 
an award which left undetermined some of the matters referred to 
arbitration, and was so indefinite as to be incapable of execution ; 
and such a contention could not probably be raaintained. 

In my judgment the pleas in appeal are without; weight, 'and 
the appeal should be dismissed with costs. 

Turner, J. — (After stating the facts leading up to the arbitra-* 
tion and award, continued) : The plaintiflF’s pleader obtained the 
opinions of some who averred aa is not disputed that gifts 

at marriage are regarded as separate acquisitions, and petitioned 
the Munsif to remit the award, with these opinions, to the arbitrator. 
The Munsif without declaring that an objection to the' legality was 
apparent on the face of the award remitted the award with the opi- 
nions, and requested the arbitrator to consider them, and to return 
his opinion in writing in a week. 

In special appeal the honorable Judges of the Division Bench 
differed as to whether or notan objection to the legality of the 
award was apparent on the face of it. The Senior Judge held such 
an objection was apparent, and that the Munsif was therefore justi- 
fied in remitting the award for the consideration of the point of law. 
It is to be observed that the plaintiff did not come into Court alleg- 
ing that he and the defendants were members of a family. Nor did 
he allege that the defendants claimed to retain the money as falling 
into and forming part of the common stock. They were charged with 
having appropriated the money to their own use, and they denied 
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that they had received it, but admitted it bad been credited inthe 
boobs of the firm in which they, the plaintiff, and his father, were 
jointly interested against a larger sum expended on his marriao'C 
It is to be noticed that, if there had been a question as to whether the 
moneys received on the plaintiff’s marriage formed part of a common 
stock, or even of the partnership funds, the plaintiffs father should 
have been made a party to the suit. On the proceedings I do not 
see that there was an objection to the legality of the award apparent 
on the face of it. If one partner sues another for moneys recovera^- 
ble on his account, it would surely be an answer that the moneys so 
teceived had been credited against a debt due by him to the firm. 

i therefore am of opinion that the Munsif was not justified in 
remitting the award to the arbitrator. At the same time bavin, 
perused the evidence it is apparent to me that the questions really 
m issue were not properly raised by the pleadings ; and, moreover 
tti<it they are not disposed of by the judgment of the Court below 
Ihe prties are members of a family who, while retaining undivided 
^ firm which has descended to them from their common ancestot ' 
have also separate dealings, aud I have no doubt that the dispute 

plamtiffs marriage ought to be met by the separate property of 

bis father or out of the joint firm. The questions which called for 

determination m this suit appear to me to be the following i Z 

.0 .he head, of .ha deW»ts , w .h”T*“ 

pmted by the defendants U.ein o,“le ! “^harb""'''" 

theia ^ 

quest, on arises whether fte def.ndanls were al liberty ”’ser”l,™ 

off against expenses incurred by the firm on the yai.- V-l? 

mge and before determing this issue, the plaintifitfethf- 'should 

have been made a parly to the suit. All proper nartm^ I • m ^ 

the Court, it should then have been inquired whml 
fund or the se^ me estate of each of the 

With the marriage exDfinsA« ^ 
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in eommensality, I admit that the plaintiflf would have been entitled 
to claim his marriage presents as a separate accpisition, and that nanak™ 
the Courts would be justified in applying Hindu law, and I hold fur- . Chanu 
ther that, in determining whether the joint or separate estate should Eam 
bear the expenses of the plaintiff’s marriage, the Courts are justified 
in applying Hindu law controlled . as it may be by the agreement 
binding on the members as to the purposes to which the property 
remaining undivided should be applied. In my judgment the ap- 
peal should prevail and be decreed, the claim being dismissed on the 
ground that the awari was a good award, and that a decree should 
have passed in accordance with it, but if it he held that the award was 
open to the objection urged, and that the plaintiff was justified in 
trying the suit on the merits, it is in my judgment necessary for 
the purposes of justice that such of the issues suggested by me as 
are undisposed of by the judgment of the Subordinate Judge should 
foe tried, and I would remit them for that purpose. 

Spankib, J. — I adhere to my opinion. With regard to the na- 
ture of the claim, the statements of the parties, the reference to 
arbitration, and the a^vard itself, I see no illegality apparent on the 
face of the award,- and therefore it w’as not one vyith wddch the 
Blunsif could interfere under s. 323 of Act VIII of 1859. It may 
be erroneous in law, but, if so, that error is not a|)parent on the. face 
of the award, and therefore it cannot be set aside merely because 
it is erroneous in law. 

Oldfield, J. — I am of the same opinion in this case as Mi% 

Justice Spankie, The aw’-ard was improperly remitted to the re- 
consideration of the arbitrator, as there was no ground under s. 323 
which justified the Munsif to i^emit it. There was no objection to 
the legality of the award apparent on the face of the award; the 
decision was made upon facts in connection wdth the partnership 
relations of the parties, and the Munsif in remitting the aw^ard does 
not point out the particular illegality apparent upon the face of the 
aw^ard^ nor does he appear to have come to any conclusion that 
there was an apparent legal defect ; he mer% remitted it that the 
arbitrator should consider some objections which the plaintiff alleg- 
ed against a supposed view^ of the Hindu law taken by the arbi- 
trator. 
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There were no objections taken iimler s. 324, and under the cir 
cumstances the Court should have given judgment according to 
the award* 

Appeal alloioed^ 

Before Sir Robert Stuart, Kt., Chief Juatice, Mr. Justice Pearson, Mr. Justice 
Spatikie, and Mr. Justice Oldjicld. 

EAZAL MUHAMMAD (Px.aintiff) v. PHUL KUAR (Defendant). ♦ 
Appeal wider cL 10 of the Letters Patent^ Computation of Limitation. 
lu computing the period of limitation prescribed for an appeal under cl. 1 0 of 
the Letters Patent, the time requisite for obtaining a copy of the judgment ap- 
pealed from cannot be deducted, such copy not being required, under the rules of 
the Court, to be presented with the memorandum of appeal. 

This was an appeal to the Full Court, under cL 10 of the Letters 
Patent, which had been preferred two days after the period of limi- 
tation (1) had expired. 

On behalf of the appellant it was contended that the time re- 
quisite for obtaining a copy of the judgment a{>pealed irom should 
be deducted, in computing the peiiod of limitation. On behalf of 
the respondent it was contended that, inasmuch as under the Rules 
of Practice adopted by the High Court on the 2 1st May, 1873, 
regarding the admission of appeals under cl. 10 of the Letters Pa- 
tent, a copy of the judgment appealed from was not required to be 
presented with the memorandum of appeal (2), the time for obtain- 
ing a copy could not be deducted. 

The Senior Government Pleader (Lala Juala Prasad)^ Munshi 
Eanvman Prasad^ and Maulvi Mehndi Hasan^ for the appellant. 

Mr. Colvin, {ov the respondent. 

The Full Bench delivered the followin<j 

Judgment.— The Full Bench is of opinion that the appeal is 
beyond time and not entitled to be admitted. It is therefore dismiss- 
ed with costs. 

* Appeal under cl. 10, Letters Patent No. 4 of 1878. 

Cl) Under the Rules of Practice adopt- discretion, on good cause shown, shall 
ed by the High Court on the 21st May, grant further time. 

1878 , regarding the admission of ap- (2) Role iii.— The appellant shall not 
• peals under cl. 10 of the Letters Patent, be required, as in oidinary appeals, to 
such appeals must he preferred within file, with such petition of appeal, a 
ninety days, ‘‘ unless the Court, in its copy of the judgrnont appealed from# 












Before Mr, Justice Pearson and Mr^ Justice Oldfield. 

NIKKA MAL and others (Plaintiffs), v. SULAIMAN SHEIKH OAEDNER 

(Defendant).* 

Usufructuary Mortgage, 

By the terms of a deed of usTifructuary mortgage the mortgagor accepted th® 
liability on account of any addition that might be made to the demand of the Govern- 
ment at the time of settlement. During the currem?y of the mortgage- tenure tk® 
mortgagees, averring that they had -had to pay a certain sum in excess of the amount 
■of Government revenue entered in the deed of mortgage from 1279 to 1281 fasli^sued 
the mortgagor to recover such e.xcess. BeM that, inasmuch as no settlement of 
■accounts was contemplated or was necessary under the provisions of the deed of mort- 
gage, and such deed did not contain a provision reserving the adjustment of any sums 
paid by the mortgagees in excess of the amount of the Government demand at the 
time of the execution of such deed to the time when the mortgage-tenure should be 
brought to an end, the suit was not premature and could be entertained. 

The fticts of this case were as follows : The defeadant in this 
suit, on the 28 tb May, 1869 , gave the plaintiffs in this suita nsu- 
frutstuary mortgage of one moiety of a certain village, and put the 
plaintiffs into possession. Under the terms of the deed of mort-‘ 
gage the mortgagees agreed to collect rents, to pay the Q-overn- 
ment revenue, and to take the profits in lieu of interest on the 
mortgage-money, and the mortgagors were at liberty on the expiry 
of five years to repay the mortgage-money, and to enter on the pro- 
perty. The deed also contained this condition, If the Gro- 

veniment demand be enhanced or reduced at the time of settlement, 
I, the mortgagor, am liable for it, and the mortgagees shall have 
nothing to do with the increase or decrease of the G-overnment 
demand.” The deed also empowered the mortgagees to enhance 
the rents at any time. The revenue which was payable in respect 
of the mortgaged property at the time of the execution of the deed 
of mortgage having been enhanced, and the plaintiffs having paid 
the enhanced revenue for three years, the plaintiffs brought the 
pi'esent suit to recover from the mortgagor the sum paid by them 
in excess of the revenue which was payable At the time of the exe- 

* Secoiid Appeal, No. 992 of 1878, from a decree of G L. Lang, Eaq.', Judge of 
Aligarh, dated the lOth June, 1878,. afiarming a decree of Maulvi Eand-ud-dm Ahmads . 
Subordmate Judge of Aligarh, dated the 19th January, 1878. 
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cntion of the deed of mortgage, basing their suit on the condition 
WiMA M^a. <ieed of mortgage stated above. The defendant set up as a de- 

GAEDsm construction of the deed of mort- 

gage the claim of the plaintiffs could not be preferred during the cur- 
rency of the mortgage, but only when accounts were settled ‘on 
redemption of the mortgage. The Court of first instance allowed 
this contention and dismissed the suit, and on appeal by the plaintiffs 
the lower appellate Court also allowed it. 

The plaintiffs appealed to the High Court contending that the 
■lower Courts had improperly construed the deed of mortgage, and 
•they were entitled, under the condition in the deed of mortgage 
upon which the s,iut was based, to prefer the present claim. 

Pandit BisJuxmbur Muth and Babu Jogmdro Nath Chaudhri, tor 
the appellants- 

Babu Oprokask Chandar, for the respondent. 

The judgment of the Court was delivered by 

Peabson, J.— By the terms of the deed of mortgage, dated 
■28th May, 1869, the mortgagor accepted the liability on account 
of any addition that might bo made to the demand of the Govern- 
ment at the time of settlement. The mortgagees, averring that 
they have had to pay Bs. 1907-13-3 in excess of the amount of the 
Government demand entered in the mortgage-deed frpm 1279 to 
1281 fasli, sue torecover that amount with interest. The lower 
Courts have disallowed the suit on the ground that the mortgagees 
are not competent to prefer a claim of this sort in a suit during 
currency of the mortgage-tenure. Such a claim, in the opinion 
of the lower Courts, can only bo properly advanced and adjusted 
when a settlement of accounts between the parties takes place at 
the termination of the mortgage-tenure. One obvious objection to 
the opinion of the lower Courts on this subject is that no settle- 
ment of accounts is contemplated by or is necessary under the 
provisions of the deed of mortgage, which allows the mortgagees 
to appropriate the profits realised by tbem during the term of 
mortgage in lieu of interest, and the mortgagor to recover his 
estate at the end of that term by payment of the principal or tho 
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amount of the loan. Another not less obvious objection is the 
unreasonableness of expecting the mortgagees to make large pay- 
ment year after year for the mortgagor to be treated ‘ as mere 
supplements to the original loan. Eut apart from the objections 
aforesaid, the view of the lower Courts that a suit of the nature 
of the present cannot be brought year by year by the mortgagees 
for the recovery of any sums paid by them in excess of the amount 
of the Government demand at the time of execution of the deed of 
mortgage, merely because there is no express provision made for 
, such suit being brought in the deed of mortgage, is quite unten- 
able. The law authorises a man to sue for a debt whenever it 
becomes due to him. The mortgagees could only have been 
precluded from so suing, had there been an express provision in 
the deed reserving the adjustment of such claims to the moment 
when the mortgage-tenure should be brought to an end. It is 
admitted that a similar suit has been already once before brought 
by the mortgagees. It was not then pleaded that the suit was 
premature and could not be entertained. On the contrary it was 
entertained and the claim was decreed. The lower appellate Court 
has remarked that the deed of mortgage has been carelessly 
drawn up, inasmuch as the mortgagees are authorised to raise 
the rents, yet no provision is made for the disposal of the increased 
profits due to their enhancement; although it can hardly be 
supposed that it was the intention of the mortgagor that she 
should pay any increase of revenue to Government, and that the 
iBortgagees should enjoy all the corresponding increase of profits 
consequent on the enhancement of the rents. We observe, however, 
that in the present case it is no part of the defence that the 
inoreased demand of the' Government has been met by a corres-' 
ponding enhancement of rent. On the contrary the plea is that 
although empowered to enhance the rent, the mortgagees have 
neglected to do so. There is nothing in . the deed of mortgage 
binding the mortgagees to enhance the rents in .the event of 
the being enhanced. All that is said is that ^^if the mort-^ 
gagees wish to enhance the rent of any tenant, they may en- 
hance it, &G.'’ On the other hand the liability undertaken by the 
mortgagor to pn*y any additional demand made by the Government 
is not limited by any condition that such increased demand cannot 
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be met by a corresponding enbanceinent of rents. In llio former 
suit to ■vvbicli reference has been made it was held that enhance- 
ment of rents by the mortgagees would not debar them from re- 
covering enhanced jama; and the ruling was not impugned by ap- 
peal. The ground on which the suit has been disallowed by the 
lower Courts failing, it does not appear that there is any substantial 
defence to the suit, or that in reference to the foregoing remarks 
it is necessary to remand the case for the trial of the other issues 
kid down for trial by the Court of first instance. 

We decree the appeal and claim wdth costs in all the Courts, 
and interest at 6 per cent, per annum from the date of this decree 
to the date of realisation. 

Appeal alhnved. 
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Before Mr. Justice Pearson and Mr. J usticc S;panM,e, 

The COLLEOTOE of MOEADABAD (Defenda:nt) v. MUHAMMAD DAIM 
KHAN (l^LAIJ^TIFF). * 

Act VIII of JS59 (Civil Procedure Code), s. Z09 ^Pauper Suit- Sak in Execution 
of Decree--DUtribution of Sale-Proceeds—’Court'Fecs— Prerogative of the Crown. 

With, a view to recover the amount of Court-fees which J would have had 
to pay had he not -been ‘permitted to bring a suit as a pauper, the Government caused 
certain property belonging to B, the defendant in such suit, who had been ordered by 
the decree in such suit to pay such amount, to be attached This property was subse- 
tq^uently attached by the holder of a decree against B which declaimed a lien on the 
property created by a bond. The, property was sold in the execution of this 
decree. Meld that the Government was entitled to be paid first out of the proceeds of 
suck sale the amount of the Court-fees J would have had to pay had he not been 
allowed to sue as a pauper, the principle that the Government takes precedence 
of all other creditors not being liable to an exception in the case of Hen-holders. 
The decision in Ganij^at Putaya V. The Collector of Kanara (1) applied in this case. 

The facts of this case were as follows ; One Jagan Nath 
brought a suit as a pauper against Bulaki Das in the Moradabad 
district, in which suit a decree was made against Bulaki Das 
directing that he should pay the costs of such suit. The Collector 

* Second Appeal, No. 1060 of 1878, from a decree of Maulvi Muhammad Sami- 
ul-la Khan, Subordinate Judge of Moradabad, dated the 4tk June, 1878, reversing a 
decree of Maulvi Am-ud-din, Muusif of Moradabad, dated the i9th November, IS?/. 

(1) I. L, E., 1 Bom. 7. 
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of Moradabad subsequently applied for tbe attacbment of a bouse 
belonging to Bulaki Das, with a view to recover by its sale tbe 
amount of Court-fees wbicli Jagan Natb would have had to pay 
had he nob been permitted to sue as a pauper. The bouse was 
accordingly attached on tbe 8th January, 1875. The bouse was 
again attached on the 30th June, 1876, in the execution of a 
decree obtained by Muhammad Daim Khan against Bulaki Das on 
a bond for the payment of money, in wbich the house was charged 
with such payment, such decree directing that the house should be 
sold in satisfaction of tbe decree. The house was sold in the execu- 
tion of this decree, and the Collector was first paid out of the sale- 
proceeds, and the surplus remaining was paid to Muhammad Daim 
Khan, who now sued the Collector to recover the amount paid 
to him. The Court of first instance held that the Government was 
entitled to be paid first out of tbe sale-proceeds, and dismissed 
the suit. On appeal by the plaintiff the lower appellate Court gave 
him a decree, distinguishing the present case from ' Putaj/a 

V. The Collector of Kanara (1), on the ground that in the present 
case the plaintiff bad a lien on the property. 

The defendant appealed to the High Court, contending that 
the Government took precedence of creditors of every descrip- 
tion. 

The Senior Government (Lala Juala Prasad)^ iov 

appellant. 

Shah Asad Ali, for the respondent. 

The judgment of the Court was delivered by 


Peabson, J. — In our opinion tbe ground of appeal is v'z.lM 
and must be allowed. The Bombay High Court’s decision in tlio 
ease of Ganpat Piitaya y. The Collector of ifawam (1) appears 
to be applicable in the present case. The principal that tbe Gov- 
ernment takes precedence of all other creditors is not liable to an 
exception ill the. case of lien-hoklers. We decree the appeal with 


costs, and, reversing the lower appellate 
that of the Oourt of first instance. 
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ihfhrc Jlr. J^sstiee Spanlie and Mr. Justice Oldfkld, 

LHOLA NATif AiSD AxoTrii'.n (Plaintifi's) v, T3ALDEO (Defendant).* 

AiiVillo/ i<7l (R^idst^-aSnui Act), ss. IS, t}()-- Act /// o/' 1S7 7 (Ra^istrai ion 
Act), 17, IS, 50‘^Il':^iska\ul and unregistered documents, 

A document CTeatin.Q’ an Interesi'i in immoveable property the registration of 
U'hieh under xVet Tliloi' !37l VvMs compulsory, and which was registered under that 
Act, docs not, nndoi* s. 5d oL’ that Act, take effect as regards such property against 
an unregistered docum.-nt rol.ffiog to such land, the registration of which under 
Act Vill of 13? 1 was eptionai (1;. 

Held that the provisions oC s, 50 of Act III of 1877 did not apply to dociiaicnts 
executed after the iirst da^’' of July, lS7lj and before xlct III of 1877 came into 
operation (2). 

Tiis fucks of klur'i ceso were as folio w>s : Certain persons mort omgod 
their share in a corhiin viJ’age to ones BtiUlewa by a deed dated 
the If) ill ^Vngust^ 1C72, Tlio regisiraiion of tliis deed under Act 
Vm of 1871 was not coinpnlsoryy and it was not registoreui 
The same persons subserpientiy again moi tp*aged such share to one 
Bhola Nath and a certain otlier persoiij I)y two separate deeds, borli 
diiied tlio 3r..l October, 1872. Tlio registration of these deeds 
under Act Viil of 1871 was compulsory, and they were register- 
ed. Bhtda NaiJi and his crMuortgagee obtained a decree on these 
deeds, in execution of wliicli the share was sold on the 23rd Octo- 
bicr, 18711, ine mort-pigees piireliasing tlio property. Bahlowa 
having obtained a decree on his deed sought to bring the share 
to sale in execution thereof. On the day fixed, for the sale Bhola 
Nath and his co-mortgagee satisfied Baldowa’s decree, and then' 
instituted the present suit against Baldevfa and the mortgagors to 
recover the amount -wlncli they had paid on account of Baklewa’s 
decree. The phdntiS contended, amongst mtlier tilings, that their 
deeds of mortg:\gc being registered took eiTeot against the dofen- 

’i' SccoiiU Appe-l, ^7o. 0)50 cf iSrg, from a doorce of "Joailvi iVTubamni.nd ATaa- 
siid M\ Kbaii, iSuhorJitrUo .J;idg« oi; }V'M'oiay, d-itod tha r.Sih iMjiv, 1878, uiliniiing ii 
ilccrcepl' 13‘ibn iJiij ra'. Da^, rUunKil: of BJsanli, a.-itecl tho 25(h'March, 1878. 

(i)JSo belli in IJanied Dfki'. v, Srudra, and (ni'param. jlRrauudar v. i\[iidhusuda}i 

Tavi},\Ly-. R., N,\\\ P., UffO, p. 87, Ma:tfmda.r, 1 D. 'U. U,., Ap., 73, and tho 

uiid Skain'ti Rg isiuulhi- y, .Darga Okani . cases eik'.ed in Uad: c:no, wliidi refer tu s. 

iV/, ]5 n. L. Ik, CPA S. G., 21 W U., G3 of Vet AV'i i.f LSv; L 

XX yC) See, Ihovever, SoodJiaram 

01 iSbg, teo provhnoua pi; wbioii noeiioa eJnn’JfC v. Oit/ncf (Jhirdilcr [hnidf^pudiigaf 
and H. aU of .\et Vi U of 1371 'JO li. L. U,., 8 where ivf.ro.ipeci'ivc 

Ny, bowo^ or, Aeoyj V. AVi-* crie. t nppe.nv! to icivo been n’ivuii to F. 
vcfidtii/iulra Dhoba, G 13. L, 11., Ap)., 1 j 5b of Act X.A. of loud. 
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daiit’s unregistered deed,' notwithstanding that .the regi::)tration.of 
tlie-defeudaiit’s deed was optional, in virtue of the provisions ofs. 50 
of Act III of 1877. The defendant contended that the provisions of 
that section of Act III of 1877 did not apply to dociriiieiits executed 
before the passing of that Act; and that the registration of the plain- 
tiffs deeds being compulsory, while that of the defcnduiit’s deed was 
optional, there was nothing in Act VIII of 1871 which gave the 
plaintiffs’ deeds preference over the defendant’s deed by reason 
that the plaintiffs’ deeds ware registered, while the defendant’s 
deed was not registered. The Court of first iiistanoe allowed the 
defendant’s contention, and dismissed the plaintiffs’ suit. On ap- 
peal by the plaintiffs the lower appellate Court aifirined the decree 
of the Court of first instance. 

The plaintiffs appealed to the High Court contending that 
s. 50 of Act III of 1877 applied to documents exociiied before the 
passing of that Act, and that under that Act their deeds, being 
registered, took effect against tlio defendant’s unregistered deed. 

Pandit A/ud/tia Matk and Lala IlarkLsIieu Das^ for the appel- 
lants. 

Pandit Bi$h(imbar JSfath^ for the respondent. 

The judgment of the Court was ck^livered by 

Spankib, J.— Both the bonds were executed in 1872, and as far asS 
the deed of plaintiff, appellant, is affected, the registration law in force 
at the time of its execution wnis Act VIII of 1871. By &. 50 every 
doeument of the hind mentioned in clauses [a] and \b) of s. 18 shall, if 
duly registered, take eflhct as regards the property comprised therein 
against every other unregistered dociinient relating to the same pro- 
perty, and not being- a decree or orilor, whether such unregistered 
document be of the same nature as the registered dooiiment or not. 
But s. 18 applies to documents of wliieli the registration is optioiiaL' 
The; registration of the deed of plaintiffs was corapulsory. We 
need not interfere. Act III of 1877 does not, we tluiik, apply.. 
The unregistered document in that Act (s.' 50) means one not re- 
gistered under Act. VIII of 1871 or tliat Act, altliongh executed 
alter the 1st July, 187!. Bot still , the Act introduces' for' the first 
time clauses both of "s, 17 .and % IS, by which introduetioii all regis^- ' 
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ierecl documents take effect henceforth as against unregistered 
JiiioL^ Nam (loeuments of which under the Act the registration is optional, 
BArino. 0^ course to the explanation in the section. Whereas s! 

50 of Act VIII of 1371 gives a preference to registered docu- 
ments of the kind mentioned in clauses (a) and (b) of s. 18 over the 
unregistered document, subject again to the explanation added to 
the section, so that by Act Vlll of 1871 it is only the duly register- 
ed documents (though their registration is only optional) rvhich take 
effect against the unregistered documents. As the documents refer- 
red to in this suit were both executed after the 1st July, 1871, and 
before Act III of 1877 came into force, the former Act would 
seem to apply. We agree with the lower appellate Court that bo 
eolhision or fraud between the defendants having been established, 
and the decree having been passed in favour of the first mort.o'a- 
gee, there was nothing to prevent the sale of the projierty in ete- 
eution of that decree. If plaintiffs chose to satisfy the decree for 
their own purposes, they do not thereby seem to have any legal 
claim upon defendant, the deoree-holder, 'for a refund of the momiy 
so paid by them. We affirm the docroo of the lower appellate 
Court, and dismiss the appeal with costs. 

Appeal dismissed. 


1879 

March 25. 


FULL BENCH. 


Before Mr. Justice Pearson, Mr. Justice TurneT, Mr. Justice SpanMe, and 
Mr\ Justice Oldfield. 

SHIMBHI7 NAEAIN SINGH (Plainiifp) t>,„ BACHCHA and ahoths® 

(^Defendants),* 

Act XV III of 1873 CiV.-TF. P. Pent Act), .<?. 95 —DeUnmiaiion under cl (n) of 
Title-— Res fulicata. 

S applied to the Revenue Court, under cl. (?0 of b. 95 of Act XYIII of 187,^ 
for the recovery of the oooap,wey of certain land, alleging that the oecupaiioy of sud 
land had devolved upon her hy inheritance, .and that the landholder had vvrougfulh 
dispossessed her. The landholder set up as a defence to this .application that S was 
not entitled to the Occupancy of the land by inheritance, but that she was a tres- 
passer The Eevenue Court determined that S was entitled to the occupancy of th< 
land by inheritance, and granted her application. The landholder then sued 5 in tin 
Civil Court for the poBsession of the land. 
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Held, per Peabsott, J. and To rnee, J., that the question of S’s title to the 1&79 
occupancy of the land was, with reference to the decision of the Bevenue Court, 

res mdicata and could not again he raised in the Civil Court. Shimbhq 

Nakaik 

Per Spankib, J., and Oldfield, J., contra, . JSingii 

V. 

The facts- of this case were as follows : One Bahas Kuarij the Baohoha. 
recorded occupancy-tenant of certain land, his daughter Sukhia, 
his grandson Manraj, and his son-in-law, Khedu, lived as a joint 
Hindu family. On the death of Bakas Kuari, Manraj ’s name was 
recorded as the tenant of the land, and on the death of Manraj 
Hhedu’s name was so recorded, On the death of Khedu the land- 
holder disputed Sukhia’s right to the holding, and dispossessed her. 

She applied to the- Eevenue Court, under cl. { 71 ), s. 95 of Act 
XVIII of 1873, to be restored to possession, on the ground that the 
holding had devolved upon her by inheritance from Khedu, her 
husband, and that she had been wrongfully dispossessed. The 
Revenue Court of first instance allowed the application on the 
ground on which it was made, and its order was affirmed on appeal. 

The present suit was brought in the Civil Court by the landholder 
against Sukhia for the possession of the holding, on the ground that 
the defendant was not entitled to succeed to the same by inheritance, 
not being the wife of Khedu, The Court of first instance held that 
the defendant was entitled to succeed to the holding as Khedu’s 
widow, and dismissed the plaintiff’s suit. On appeal by the plaintiff 
the lower appellate Court refused to enter into the merits of the 
case, holding that the question of the defendant’s title to the 
holding was, with reference to the decision of the Revenue Court, 
tes judicata. 

The plaintiff preferred an appeal to the High Court, contending 
that the Revenue Court had not determined the question of the 
defendant’s title, and that, if it had determined that question, 
the question was not res judicata. The Judges composing the 
Division* Court ^Tubner, J., and Spankie, J.), before which the 
appeal came for hearing, differred in opinion on the point whether 
the question of the defendant’s title to the land was res judicata. 

The judgments of the Division Court were as follows : 

Tubber, j.— -T he respondent, complaining that she had been 
illegally ousted from an occupancy holding that had deyoived on 
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hor )>y inliontaiiee,. applied to the Reyenue Court, niider s. 95 of 
Act X VTIl of 1873, to be restored to possession. Her npulieation 
was granted. It was competent to iiie zaiuindar on ilie'lH:arin,T 
of the ap])He.ation to contend that the rc.spo!ident vras a i:re,spas,-;c-r 
and had no title. The question was raised and .dcei.Iod ri'^luly or 
wrongly. The zamiudar now sues to be maintained in pos.seiion 
of the bolding. The respondent pleaded the order ,s!ie ha,s obi.aiued 
from the Revenue Court ; that order in mj judgment is a condu- 
sive answer to the suit. The Legisl.ature having boon nloased to 
declare that no Civil Court shall take cognizance of any dispute or 
matter on which an application might bo made of the natm-e men- 
tioned ni s. 95, we are unable to review tiie order pa.ssod on sncli 

an application in a civil suit ; as between the landlord and tenant 
it is final* 

The appeal therefore fails, and the decree of the lower aiipoll ilo 
Court must be affirmed with costs. 

Spakkie, J.-Assuming that the original defendant, now rein-o- 
senlod by Bachcha and Jhingari Kmiri, made aii applieati.m to the 
Re.venno Court, under cl. («), s. 95 of Act XVIII of 1873, for tlio 
recovery of the occupancy of the hind from wliich she had luvn 
wrongfully dispossessed, I caiinot hold that the orchw of the Reve- 
nue Court on that application would be a bar to the determination 
of the plaintiff’s claim in this suit, I apprehend that “ wrono-fmlv 
dispossessed” means - wrongfully dispossessed” because (ho 'land- 
holder had not proceeded in accordance with the provisions of the 
Rent Act. If thatwere the ease, the Collector could restore 
her to possessiom But he was Bot at liberty on that applimii ion 
to determine finally whether or not the phiintifi' here, as the land- 
holder, had the right to recover the oiikivatory posses.sioa of the 
hind, on the ground that the occupancy right Lad lapsed on failuro 
ol heirs to -the late occupier. The landholder, who denic.s tl.at, 
dcfc4vi^t was his tenant, was unable to obtain relief from the Re- 
venue Court either under s. 93 or s. 95. In my opinimi ihere- 
lore this was a suit of which the Civil Court not only emiid take 
cognizance (and this the lower Courts admit), but that the detmani- 
.na .on of the issues involved in the case was not barred by the 
order of the Revenue Court on the application of the original 
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defendant. The lower appellate Oonrt should have tried the appeal __ 

Dll the merits. 

The plaintiff appealed to the Full Bench, under cl. 10 of the 
Letters Patent, from the judgment of Turner, J. j 

The Senior Government FUdcUf (Lala Jxiala Ftasad) and Mun- 
shi .&«>»' Fmsad, for the appellant. 

Lala Prtwad, for the respondents. . 

• The following judgments were delivered by the Fall Bench ; 
Pst-nsON J —I am not very well able to reconcile the first and 

K,fc £;;-ohds’ of the appeal. In the first it is. contended that no ' 
euestioir of title by right of succession was directly at issue. ^ 

L last it is admitted that the point for determination was who Jier 
the last tenant had left an heir who could legally chum « 

possession of the land. The real question raised, tried, and decu ci 
Tn the application made by Miisammat Siikhia in the Kevenno 
. CoiS umler cl. f«), s. 95 of Act XVIII of 1873, was ndiether she 
ta Khedu Kiiari’s’ widow and heir. Such she claimed to „e imd 
^cause as such she was entitled to retain his holding she alleged 
. Jr dispossession by Raja Shiinbhn Naraiii 
wrongful. Her claim rested on no other ground, and it the Reve- 
nue Uonrfc was not competent to determine the question whetner 
she had or had not a right to the holding by inheritance from her 
Husband, it conld not h.ave disposed of her application Bid an 
cation snohas she made can only, under the provisions of s. 9o of Ad 
XVIII of 1873, be entertained by Courts of Revenue, and no qthoi 
Courts can take cognizance of any dispute or matter’ on which sue i 
mr application might be made. The decision is res judicata and is 
- Hot !pen to re-adjndication in the present suit. The provisions of s. 
Itlni to. he opposed to and to preclude the view, hat, when 
auedions of right are determined on applications made thereunder, 
the decisions '‘of the Revenue Courts are not final mrd maj o 

challenged in the Civil Courts. 

I would therefore afilrm the decision of the Division Bench, and 
.dismiss the appeal with costs. 

Spankie J.-Sinec the hearing of this case, I desire to add 

that J retain the opinion which I expressed when the case was 
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before ilie Division Bench. It appears to me that the Full Bench 
decision of the Presidency High Court in Guru Das Roij v. Ram 
Narain Milt&r (1) is very much in point. The same principle must 
ap],)ly to this case. 

Oldfield, J. — The plaintiff sues in the suit before us to eject 
the defendant from the land in suit as a trespasser. The defendant 
alleges she is the widow of a former tenant^ and has a right to 
succeed to the tenancy as his heir, and it appears she has already 
made an application in the Revenue Court to recover possession of 
the holding. She then alleged that the plaintiff had permitted her to 
take possession and recognised her tenancy and had subsequently 
dispossessed her. In that matter her right of successsion as heir, and 
the fact tlfat she had been recognised as a tenant and so succeeded 
to the bolding, were disputed. The Assistant Collector before whom 
the case came inquired into and decided that slie had a right of 
succession, and that she had taken possession of the holding on the 
death of her husband, and that plaintiff had given a lease of the 
holding to others, but he did not decide whether plaintiff had over 
recognised her tenancy, and on this finding he allowed her appli- • 
cation for recovery of possession. Tlie qiiostion before us is whe* 
Iher the suit now brought is cognizable by a Civil Court, and -whe- 
ther the decision of the Revenue Court is final. 

I cannot see how the matter in dispute in this suit can be 
otherwise than cognizable by the Civil Court, for it is certainly not 
a matter on which an application could be made by the plaintiff 
in the Revenue Court under s. 95 of Act XVIII of 1873. ' 
This is no recognised tenancy, but the question at issue is 
whether defendant is a tenant or trespasser, whether she has a 
right or not to succeed as heir to the former tenant. This is a 
question peculiarly within the province of a Civil Court to 
determine. Nor can I consider that a decision of a Revenue Court 
which may have been passed on such a point in the course of 
deciding an application preferred under s. 95, clause (n), Act 
XVIII of 1873, will be binding as a final decision of a competent 
Court. I concur with Mr. Justice Spankie in the view he takes. The 
jurisdiction of the Revenue Court iu the matter of an application 

(1) 7 W.E., 186. 
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tinder clause (n), s. 95 of Act XVIII of ISTS, is I think confined 
to the determination of the immediate matter ot the application, 
the dispossession otherwise than by law of the tenantj — see Khu^ 
goiolee Singh v. Hossein Bim Khan (1). It seems to me that it 
was not intended to give the Revenue Court when disposing of 
such applications a jurisdiction to decide finally questions of title 
or succession under Hindu law. The Act seems to recognise a 
distinction between suits and applicationSj for the formei* are alone 
provided by the Act with a regular procedure under chapter vi. In 
the former also the decisions on questions of title would come 
before the Civil Court by Way of appeal, whereas there is no 
appeal to a Civil Court in the latter. These are considerations 
which may make one hesitate in holding that it was intended that 
decisions should be final on matters outside the immediate object 
of the application and othei'wise peculiarly cognizable by Civil 
Courts. ^ 

The appeal should be tried by the lower appellate Court on the 
merits. 

Before Sir Rohert Stuart, Kt, Chief Justice, 3f r. Justice Pearson, Mr. Justice Spanhle, 
t(nd Mr. J ustice Okyicld, 

In the Matter of the Petition op GIJIl DAYAL. 

ActX of l%l2(Gocle of Crimined Procediire), s. iQS---S(mction to prosemte — Jtclative 
positions of a 3£agistrate of the First Class, the Alagistrate of the District, and the 
Court of Session* > 

Udd (Oldfield, J,, dissenting) tliat, for tlie purposes of s. 46S of Act X of 1872, 
a Magistrate of the First Class is subordinate to the Magistrate of the District, and 
consequently application for sanction to prosecute a person for intentionally giving 
false evidence before the former may, where such sanction is refused by the former, 
be made to the latter,, and not to the Court of Session, which has not power to give 
such sanction. 

This was an application to tlie High Court for the exercise of 
its power of revision under s. 297 of Act X of 1872. One Gnr 
Dayal was tried at Allahabad by Mr. E. White, a Magistrate of the 
First Class, on a charge of dishonestly receiving stolen property, an 
offence punishable under s. 411 of the Indian Penal Code, and on 
the 8th August, 1878, was acquitted by the Magistrate. Gur Dayal 
(1) 7 B. L. E., at p. 679. 
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‘siibscfnioutly applieclto the Mcagistrate, under s. 468 of Act X of 
1872, for sanction to prosecute one Hira Lai and certain other 
persons, who had given evidence against liim in the Magistrate’s 
Court, fur making a false charge against him, and giving Mse 
evidence, oifences punishable under ss. 193 and 211 of the Indian 

Penal Code. The Magistrate refused to grant such sanction. Gur 

Dayal then applied to Mr. H. A. Harrison, Sessions Judge of Alla- 
habad, for sanction, and on the 15 th August, 1878, the Sessions Jud (re 
granted tlie required sanction. On the 24th August, 1878, the Ses- 
sions Judge, having noticed the case QUmpora'uv v. Padmanahh Pai 
(1), cancelled the permission to prosecute previously granted, on 
the ground that Mr. White was subordinate to the Magktrate of the 
District and not to the Court of Session within the meaning of s. 
468 of Act X of 1872, and the application for sanction to prosecute 

must be made to the Magistrate of the District, 

Gur Dayal now applied to the High Court to revise the order of 
the Sessions Judge dated the 24th August, 1878. The Court 
(Oldfield, J.) referred to tho Full Boucli tlio question whether the 
Sessions Judge had power, under s. 468 of Act X of 1872, to sanc- 
tion tho in-osecution demanded by the petitioner. 

Mr. L. Dillon, for the petitioner, contended that tho Court of 
a Magistrate of tho First Class is “subordinate” to tho Court of 
Session, for the purposes of s. 468 of tho Criminal Procedure Cods. 
S. 468 should be road by itself and not with s. 37, These sections 
provide for different matters. S. 468 contains provisions of a judi- 
cial nature, while the nature of the provisions in s. 37 is executive, 
S. 37 cannot govern s. 468. 

Junior Government Pleader ( Babu Dxoarht Nath Banarji), 
mr ho Crown, contended that s. 37 of the Criminal Code governed 
s. 468, and tho Court of Session in this case had no power to sanc- 
tion the prosecution demanded. 

SruAUT, 0. J. -In the present case Gur Dayal, tho applicant to 

r T Magi,s- 

50?of t P the Indian Penal Code and s. 

On of thc Crimmall rocediire Code as an alleged receiver of stolon 

(1)1. L E,, 2 Bern, SSL 
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property. Tlie evidence against him consisted cliiefly of state- 
ments made by four dallals^ residents of Allfdiabad, but these were 
considered so suspicious and untrustworthy that the Magistrate 
dismissed the case. Gur Dayal then applied to the Sessions Judge 
iinder'S. 468 of the Criminal Procedure Code for permission to pro- 
secute the dalMs for giving false evidence under ss. 193 and 211 
of the Indian Penal Code, and such sanction the Judge gave by an 
order dated the 15th August, 1878, Subsequently, on a decision 
by a Division Bench of the High Court of Bombay, Melvill and 
Pinhey, JJ.; being brought to his notice, by which it was ruled 
that the Magistrate of the District, and not the Sessions Judge, had 
the power to give the sanction contemplated by s. 468 of the 
Criminal Pro(iedure Code, he recalled his order and cancelled the 
sanction he had given ; and, in my opinion, he clearly had power to 
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do this. 


The same question arises in this Court in a revision case before 
Mr. Justice Oldfield, who has referred the matter to a Full Bench, 
and we are now, after argument at the Bar, to decide the question^ 



I generally concur in the ruling of the High Court of Bombay. 

To my mind it is unnecessary to make a nice examination of the 
Criminal Procedure Code for the purpose of ascertaining the rela* ^ 

live position and powers of the different judicial officers in parti- | 

cular cases and in particular circumstances, for it is clear tome that ^ 

the present case must be disposed of by the construction to be put ; 

upon s. 468 read with s. 37 of the Criminal Procedure Code ; and 
with reference to the latter section I do not appreciate the distinc- | 

tioii which v/as taken at the hearing between the Magistrate as an 
executive and the Magistrate as a judicial officer. No doubts. 

468 contemplates a ‘purely judicial proceeding, but that view of 
the matter is, in my opinion, not only not inconsistent with s. 37^ 
but that section helps us to interpret s. 468, by providing as it 
does that all Magistrates shall be subordinate to the Magistrate of 
the District. The word subordinate” it will be observed is not 
in any way, limited oiv qualified, but applies to the jurisdiction of 
the Magistrate of the District in all its plenitude, and with 
reference to all that officer’s duties and powers, judicial as well as 
executive. Indeed s* 37 would have been of little value if it had 
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to be read as only applying to the executive functions of Mao-is- 
trates. This view of the section is made still more clear by the 
express provision that neither the Magistrate of the District nor 
■ the Subordinate Magistrates shall be subordinate to the Judge except 
to the extent and in the manner provided by the Act, and the 
power to sanction a prosecution for perjury committed before a Ma- 
gistrate of any of the three classes is clearly not within such an ex- 
ception. In fact it appears to mo that for the purpose of applyin.T 
s, 468 to such a case as that now before us, the term “Mao-is"^ 
trate” in s. 37 and that of “ Court” in s. 468 are convertible rad 
have the same meaning ; and-although I do not attach so much 
importance and force to interpretation clauses in Acts of the Legis- 
lature as is sometimes claimed for them, holding that they sho°dd 
not be read merely by themselves, but that they may be controlled and 
limited by other express provisions of the same law, and as a con- 
sequence, that if inconsistent with and repugnant to such other pro- 
visions they may be disregarded - yet they frequently are very use- 
ful, and in the present case we ought not to ignore the definition of 
“Criminal Court” ins. 4 of the Criminal Procedure Code, which 
considered m connection with tho two other sections of tho samo 
Code I have remarked on, viz., ss. 468 and 37, places tho trim view 
of the question now to bo decided beyond any reasonable doubt. 

My answer therefore to the question referred to us is that tho 
bessions Judge had no power to sanction the prosecution of Hira 
Lai and others, but that such, sanction should have- been souoht 
at the hands of the Magistrate of the District. 

Peakson, J.-Magistrates and Sessions Judges are iueluded in 
the term Criminal Courts” defined in s. 4 of the Procedure Code. 
It xs impossible to suppose that the Sessions Judge mentioned in 
s. o7 does not mean tho Sessions Court, or that what is said about 
the subordinate Magistrates refers to thorn not as Criminal Courts, 
u on y v .,n engaged otherwise than in judicial proceedings, 
i e Procedure Code regulates the procedure of Courts of Criminal 
Judicature. S. 468 must, in my opinion, be read and interpreted 
wi 16 ereiice to s, 37 ; and thus it appears that the Court of a 
subordinate Magistrate is subordinate to the Court of the Mao-is- 
trate of the District in the matter to which s. 463 relates, unless 
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tlie Procedure Code has provided that m that matter subordinate 
Magistrates shall he subordinate to the Sessions Judge. iNo such 
provision has been made. My answer to the question referred to 
the Pull Bench is therefore in the negative. 

Spankie, J. — We are asked by the Judge making the reference 
whether the Sessions Judge has power, under s. 468 of Act X of 
1872, to sanction a prosecution, under ss. 211 and 193 of the In- 
dian Penal Code, in the particular case giving rise to the reference. 


An Assistant Magistrate of the First Class refused permission to 
an acquitted person to prosecute the complainant against him under 
the sections cited above. The party desirous to proceed criminally ■ 
against the original complainant applied to the Sessions Judge for 
sanction to do so. The Sessions Judge gave permission, but subse- 
quently recalled it, holding that “when sanction to prosecute has 

been refused by a Magistrate subordinate to a Magistrate of the 
First Class, an application to prosecute may be made to the Magis- 
trate of the District, hut cannot be made to the Sessions Judge”. 

Under the terms of s. 468 ot the Criminal Procedure Code the 
sanction of the Court, Civil or Criminal, before or against which 
the offence was committed or “of some other Court to which such 
Court is subordinate,” is necessary. A Criminal Court” means 
and includes every Judge or Magistrate, or body of Judges or 
Ma-ristrates, inquiring into or trying any criminal case or engaged 
in ^y judicial proceeding— s. 4 of Act X of 1872 and^there 
are four grades of Criminal Courts in British India, viz., (i) The 
Court of the Magistrate of the Third Class ; (ii> The Court of the 
Mac.istrate of the Second Class; (hi) The Court of the Magistrate 
of The First Class; (iv) The Court of Session;— s. 5 of Act X 
of 1872. In every District, however, there must be a Magis- 
trate of the First Class appointed by the Local Government who 
is called the Magistrate of the District, and he is to exercise 
throuf-hont his district all the powers of a Magistrate,— s. 35 of Act 
S of 1872. Besides the Magistrate of the District, the Local Gov- 
ernment may appoint as many other persons as it thinks fit to be 
Magistrates of the First, Second, or Third Class in the District, -s. 37 
of Act X of 1872. Thus all these Magistrates so appointed, when 
inquiring into or trying any criminal case or engaged m any judicial 
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proceeding, are presiding over a Criminal Court. But all these 
Magistrates are made subordinate to the Magistrate of the District, 
but neither the Magistrate of the District nor the Subordinate 
Magistrates are made subordinate to the Sessions Judge, except 
to the extent and in the manner provided by the Act, — s. 37 of 
Act X of 1872. It is contended that s. 37 of the Act refers only 
to the subordination of Magistrates to the District Magistrate in their 
executive capacity, that such subordination is not of a judicial 
character, and that a Magistrate of the First Class is not subordinate 
to the Court of the Magistrate of the District, but to the Court to 
which appeals from the decisions of the Magistrates of the First 
Class ordinarily lie, namely, the Court of Session. But s. 37 makes 
no provision subordinating Magistrates to tlie District Magistrates 
solely in their executive capacity, though it does limit the subor- 
dination both of the District Magistrate and Subordinate Magistrates 
to the Sessions J udge to the extent and in the manner provided by 
the Act. When we’ consider what is the extent of the subordination 
to the Sessions Judge provided by the Act, it appears chiefly to be 
limited to cases committed for trial to the Sessions Court, to cases 
coming regularly before the Sessions Judge in appeal, and to those 
instances in which, under s. 295 of Act X of 1 872, he may at all times 
call for and examine the record of any Court subordinate to him- 
self as a Court for the purpose of satisfying himself as to the 
legality of any sentence or order passed, and as to the regularity of 
the proceedings of such subordinate Court. In some'other respects, 
however, hereafter to be mentioned, the Magistrates are subordinate 
to the Sessions J udge. It is, however, worthy of notice that a Magis- 
trate of the District has the same power by s. 295 as the Court of 
Session has over the Courts of the subordinate Magistrates, Any 
Court of Session or Magistrate of the District may call for and ex- 
amine the record of any Court subordinate to such Court or Magis- 
trate for the purpose, &c., &c., &c.” Hero there is a distinct recogni- 
tion of the subordination of Courts of Magistrates to the Magistrate 
of the District for a judicial purpose, that of ascertaining whether 
there are any grounds for revision, and for the purposes of 
•this particular section every Magistrate in a Sessions Division 
is to be deemed subordinate to the Sessions Judge of the Divi- 
sion. .This is an illustration of the subordination of the Magistrate 
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of the District and of Subordinate Magistrates to tlie Sessions Judge 
as provided by the Act. I have used the words ‘^judicial purpose/’ 
that of ascertaining whether there are any grounds for revision, 
because under w=!. 296 both Sessions Judge and District Magistrate 
are called upon to exercise their judgment, and if they think 
that the judgment sent for under s. 295 is contrary to law, or that 
the punishment is too severe, or is inadequate, such Court or Ma- 
gistrate may report the proceedings for the orders of the High 
Court. By the second clause, in Sessions cases, if a Court of Session 
or Magistrate of the District considers that a complaint has been 
improperly dismissed,- or that an accused person has been improper- 
ly discharged by a Subordinate Court, such Court or Magistrate 
may direct the accused person to be committed for trial. This illus- 
. trates the manner in which the Sessions Court or District Magis- 
trate is to deal with the Subordinate Magistrate. So again by s. 298 
as amended by s. 31 of xAct XI of 1874, the Court of Session may 
direct the Magistrate of the District by himself, or any Magistrate 
subordinate to him, or the Magistrate of the District may direct 
any subordinate to make further inquiry into any complaint which 
has been dismissed under s. 147. Here the extent of subordination is 
clearly laid down, and it will be observed that, when the Magistrate 
of the District acts under this section, his authority extends to a 
Magistrate of the First Class. Those parts of the Code which deal 
with commitments to. a Court of Session and to appeals sufficiently 
show to what extent the Courts of the Magistrates are subordinate 
to the Sessions Judge in respect of the cases which come before him 
as a Court of Session or Judge of appeals, and do not require further 
consideration. But the Act provides for the subordination of the 
Magistral^es to the Sessions Judge in some other cases, as for in- 
stance the Sessions J udge can in any case, 'whether there be an ap- 
peal on conviction or not, direct that an accused person may be 
admitted to bail, or that the hail required by a Blagistrate be reduc- 
ed— s. 390 of Act X of 1872. He can also order or refuse a com- 
mission for the examination of a witness in cases under trial by 
a Magistrate — s. 330 of Act X of 1872. On the other hand s. 
S28 appears to give the Magistrate of the District considerable 
power over all Magistrates subordinate to him, even to the extent 
of ordering a new trial where a conviction has passed upon evi- 
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clence not wholly recorded by the Magistrate before whom the con- 
viction was hadj if he is of opinion that the accused person had been 
materially prejudiced thereby — s. 328 of Act X of 1872. Under 
this section a Court of Appeal^ and the District Magistrate, botli 
are superior Courts to those of the Magistrate. The District Ma- 
gistrate may also hear an appeal against the order of a Magis- 
trate of the First Class requiring security for good behaviour — s. 
267 of Act X of 1872. 

It will be thus seen that the Magistrates of the First Class are 
to some extent judicially sjrborJinate to the Magistrate of the Dis- 
trict, as also to the Sessions Judge. But it is nowhere laid down 
that the Magistrate of the First Class is to be subordinate to the 
Magistrate of the District only so fiir as is provided by the Act, 
whereas neither the Magistrate of the District, nor the Subordi- 
nate Magistrate, are subordinate to the Sessions Judge ‘^except 
to the extent and manner provided by the Act,” — s. 37* It -would 
seem therefore that the words all such Magistrates shall be suborn 
dinate to the Magistrate of the District'’ do not point exclusively to 
Magistrates in their executive, but also apply to them in their judicial 
character, except so far as the Act makes them subordinate to the 
Sessions J udge. It has been contended that the test as to the nature 
of the subordination of a Magistrate of the First Class to the Sessions 
Judge or Magistrate of the District lies in the answer to the follow- 
ing question, — To w^hom does an appeal lie from the Magistrate’s 
decision ? But this is, as we have seen^ not the conclusive test. The 
true test is to be found in the words except to the extent and man- 
ner provided by the Act.” It is not provided in s'. 468 that applica- 
tion is to be made to the Court of Session or to the High Court, 
but the words used are except with the sanction of the Court be- 
fore or against which the offence was committed, or of some 
other Court to which such Court is subordinate.” Nor has the Act 
provided in this section, or anywhere else, that in respect of an 
application of the nature contemplated by s. 468 the Magistrate’s 
Court is subordinate to that of the Sessions Judge, and therefore his 
interference would appear to be barred under the proviso in s. 87 
of the Act. The Magistrate of the First Class, it is urged, has the 
same powers as the Magistrate of the District has, and tlierefore the 
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latter acting as a Criminal Court witliin the terms of s. 4 is not a 

Criminal Court superior to that of the former, who therefore cannot 
be said to bo subordinate to it in the sense required by s. 468. 

But the Magistrate of the District is specially appointed as such by Gur Dattad. 
the Government, and he exercises throughout his District all the 
powers of a Magistrate'™ s. 35 of Act iL of 1872 and he does so 
although the District may have been divided into divisions— s. 40 
of Act X of 1872. A Magistrate of the First or Second Class may be 
placed in charge of a Division of a District, and the officer so ap- 
pointed exercises the powers conferred upon him under the Act, or 
under any law for the time being in force, “ subject to the con- 
trol of the Magistrate of the District”— s. 46 of Act X of 1872. The 
Government may also delegate its own powers of placing these Mag- 
istrates in Divisions of a District to the Magistrate of the District. 

Attain, every Magistrate in a Division of a District is subordinate 
to the Magistrate of the Division of the District, subject, however, 

- to the general control of the Magistrate of the District s. 41 of 
Act X of 1872— so that throughout his District the subordination 
of all Magistrates to the Magistrate of the District is clearly provided 
for both in his executive and judicial character, except when the 
Magistrates are made by the Act subordinate to the Sessions Court. 

Whoever then the Magistrate of the District is engaged in any 
judicial proceeding, although he may not have larger powers in 
respect to the trial of offences and to passing sentences on persons 
convicted of them than a Magistrate of the First Class has, his Court 
is a Criminal Court to which the Courts of the Magistrates, except 
where they are made subordinate to the Sessions Judge, under the 
proviso of s. 37, are subordinate. Some doubt was expressed 
whether the entertainment of an application under s. 468 could be 
regarded as part of a judicial proceeding. But a judicial proceed- 
ing as defined in s. 4 includes any proceeding in the course of which 
evidence is or may be taken, and it cannot be denied that any 
Court to whom “ a complaint” (in the words of s. 468J of an offence 
against public justice is made, would be at liberty, if it pleased, to 
examine the complainant, and even take evidence if it thought 
that there was any necessity to do so, in order to enable the Court 
to determine whether or not sanction should be given. There can 
therefore be no doubt that any Magistrate or Sessions Judge engageu 
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in. determining whether the complaint under the section should be 
entertained would be acting as a Criminal Court. Again, the appli- 
cation made for sanction is ‘^the complaint.” The sanction may be 
expressed in general terms, and, authority once given, the complaint 
may be entertained; That that is so seems certain from the explana- 
tion attached to s. 470, that in cases under this chapter the report or 
application of the public servant or Court shall be deemed sufficient 
complaint. If so, then the application by a private individual for 
sanction is a sufficient complaint under s. 468 and s. 469 of the 
Code, for he appears in Court personally or by pleader, and subjects 
himself to examination. 

In conclusion, I would say, in reply to the question, that tlio Ses- 
sions Judge had not power, under s. 468, to sanction the prosecution 
ofHira Lai an I others, demanded by Gur Dayal for offences pun- 
ishable under ss. 211 and 193 of the Indian Penal Code, 

Oldpielu, J.— The questionds whether the Court of a Magis- 
trate of the First Class is a Criminal Court subordinate to the Court 
of Session, within the meaning of s. 468 of the Criminal Procedure 
Code, so as to enable the Sessions Court to give sanction to entertain 
a complaint of an offence against public justice committed before 
or ?4,gainst the Magistrate’s Court. By s. 37 of the Code Magis- 
trates are not subordinate to the Sessions Judge except to the 
extent and in the manner provided by the Criminal Procedure Code, 
and it is argued that, with I’eference to this section, the Magistrate’s 
Court cannot be held to be subordinate to the Sessions Court for 
the purposes of s. 468, there being no provision making the Magis- 
trate subordinate for the purposes of that section. 

But it is to be noticed that the word used in s. 468 is not Ma- 
gistrate but Criminal Court, the sanction is required of the Court to 
which the Criminal Court is subordinate before which the offence is 
committed, not of the Sessions J udge to whom the Magistrate is sub- 
ordinate. The argument proceeds on the supposition that the term 
Magistrate in s. 37 and Criminal Court in s. 468 are used indiscri- 
minately, but s. 4 of the Code contains a special definition of the 
term Criminal Court. It is something more than Mamstrate. ^^ Cri- 
minal Court” means and includes every J udge or Magistrate, or body 
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of Judges or Magistrates, inquiring into or trying any criminal case 
or engaged in any judicial proceeding. When %e find a special 
definition of the term Criminal Court, I think it is putting a strained 
meaning on tlie term Magistrate in s. 37 to say that it extends so 
as to include Criminal Courts, A Criminar Court may mean and 
include a Magistrate, but the term Magistrate 'will not necessarily 
mean and include a Criminal Court. If s. 37 had been dealing with 
the subordination of Criminal Courts, it is reasonable to suppose that 
the words Criminal Courts would have been nsed instead of Magis- 
trate. The distinction is one which the Code itself draws,, and is 
important, for while s. 37 limits the subordination of Magistrates 
to Sessions Judges, there is nothing in the Code to the effect that 
the Court of the Magistrate of the First Class is not subordinate to 
the Court of the Sessions J ndge, hut on the contrary its subordination 
as a Criminal Court, that is, where a Magistrate is acting judicially, 
seems contemplated and enforced by the provisions of the Code, for 
instance, by the appellate jurisdiction of the Sessions Court over 
Magistrates’ Courts, and more particularly by the powers confer- 
red on the Court of Session over the Courts of Magistrates by ss, 
295 and 296. This establisliinent of a power of supervision 
and revision seems to me in itself to constitute a subordination, 
within the meaning of s. 468. S. 37 may be dealing with the sub- 
ordination of Magistrates personally and executively, and not with 
Criminal Courts. I do not think we need consider it in interpret- 
ing s. 468, which deals with the subordination of Criminal Courts, 
but be this as it may, as I have already remarked, it seems to me 
that the intention and effect of ss. 295 and 296 are to constitute 
the subordination to the Sessions Court of the Magistrates’ Courts ; 
which thereby become subordinate Griininal Courts within the mean- 
ing of that term in s. 468. I think we have in s. 419 an indication 
of what is intended to constitute subordination of Criminal Courts. 
That section is dealing with orders passed by Criminal Courts for 
disposal of property and runs: Any Court of Appeal, Reference/or 
Kevision, may direct any such order passed by a Court subordinate 
thereto to be stayed, and may modify, alter or annul it.” The use 
here of the words subordinate Court seems to show that Courts 
over which Courts of Appeal, Reference, and Revision are appointed, 
are subordinate to the latter in the meaning of the term as used in 
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tlio Code. This subordination will not of course enable the Sessions 
Coart to exercise%ny powers over the Magistra te’s Court other than 
those allowed by the Code. The learned J adges who decided Impera- 
trix V. Padmanabh Pai (1), and who have taken a contrary view to 
the one I have expressed^ seem to consider that the Legislature 
intended that the sanction contemplated should he given by the 
Court before which the oiFeiice %vas committed or by the Appellate 
Court or the High Courts in fact that the Legislature intended to 
recognise a subordination of the Magistrates’ Courts to the Sessions 
Court, within the meaning of s. 468, but they consider that, in face 
of the express provisions in s. 37 applied to s. 468, they cannot give 
effect to a possible intention of the Legislature. For my part, I 
think that the law as it stands and the intention of the Legislature 
are not irreconcilable. 

My answer to the reference is that the Sessions Court has power 
under s. 468 to sanction the prosecution. 


APPELLATE CIVIL. 


Before Mr. Justice Pearson and ilfr. Justice SpanJeie, 

AHMAD BAKHSH (Defendant) v. GOBINDI (Plaintxff).* 

Act VIII of 1871 (Registration Act), s. —Mortgage^ Registration. 

The obligors of a bond for the payment of money charging land agreed to pay 
the principal amount, Rs. 99, within six months after the execution of the bond, Jd 
to pay interest every month on the principal amount at the rate of two per cent 
and that in the event of default of payment of the interest in any month the whole 
amount mentioned in the bond should become due at once. There was no stipulation 
preventing the obligors from repaying the loan at any time within the six months 
after which it was reclaimable. Beld that the only amount certainly secured bv 
the bond was the principal, and the bond did not therefore need to be registered (4 


The facts of this case were as follows : In 1871 certain persons 
gave the plaintiff in this suit a bond for the payment of Rs. 75 by 


T-T * ^0- 1078 of 1879, from a decree of Mauivi AlvinT r> 

Khan, Subordinate Judge of Agra, dated the 26th July, 1878 affirmin i 
Lni Bansi Dhar, Munsif of Agra, dated the 8th June, 1878. » decree of 


(1 ) I. L Iw, 2 Bom 881. 

(2) See also Karan Singh v. Ram 
LuJ, I. L. Iv,, 2 All , 9t», where it ’v^as 
held that a bond for Hs. 83-8-0 payable 
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instalments, witlioni interest, witliia five years, wliicli bond charged 
certain land with such payment. This bond did not need to be and 
was not I’egistered. On the 11th January, 1874, the same persons 
gave Ahmad Bakhsh, the defendant in this suit, a bond for the pay- 
ment of Rs. 99. In this bond, which was registered, the obligors 
agreed to pay the principal amount within six months from the date of 
the execution of the bond. They also agreed therein to pay interest on 
the principal amount every month at the rate of two per cent.^ 
and that if they failed to pay such interest in any month, the 
obligee should be at liberty to sue to recover ^Hhe entire amount 
mentioned in the bond,” and they charged the same land with the 
payment of the amount mentioned in the bond.” On the 7th 
August, 1874, Ahmad Bakhsh obtained a decree on his bond which 
declared his lien on the land ; and on the 24th November, 1876, 
the plaintiff in this suit obtained a decree on his bond declaring 
his lien on the land. On the 26th December, . 1876, the land was 
attached in the execution of Ahmad Bakhsh’s decree, and on the 
I5tli April, 1877, it was attached in the execution of the decree 
of the plaintiff in this suit. On the 20th April, 1877, the land 
was sold by auction in the execution of these decrees, and was 
purchased by the plaintiff in this suit. The Court executing the 
decrees directed that the sale-proceeds should be paid to Ahmad 
Bakhsh as the creditor wh.6 had first attached the land. The 
present suit was brought by the plaintiff against Ahmad Bakhsh 
to recover the money so paid to him. The Court of first instance 
gave the plaintiff a decree, which the lower appellate Court, on appeal 
by the defendant, affirmed, holding, inter aliaj that the registration 
of the defendant’s bond was compulsory, and that consequently tlie 
fact that it was registered did not give it preference over the 
plaintiff’s bond the registration of which was optional. 

The defendant appealed to the High Court. 

The / unior Government Pleader (Babu ViDiwha Nalli Banarji) 
and Pandit Ajudhia ISath, for the appellant. 

Monshi Ilamman Parshad and Mir Zalinr Husain^ for the 
respondent. 

The judgment of the Court was delivorod by 
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Pearson, J. — In the bond executed in favour of the defendant, 
appellant, there was no stipulation preventing the debtor froiii 
repaying the loan advanced to him at any time within the si^ 
months after which it 'was reclaimable. This being so, it cannot be 
said that any portion of the interest accruing on the principal was 
secured for certain, in the sense that it could be definitively calcu- 
lated and taken into account at the date of the execution of the deed. 
The only amount certainly secured was the principal which was 
below Rs. 100. The bond did not therefore need to be registered ; 
but having been registered is entitled to take effect against the 
unregistered bond executed in the plaintiff’s favour. The property 
was moreover first attached by . the defendant, appellant, who, for 
that reason as well as because his bond is registered, is entitled to 
preference over the plaintiff, respondent. We accordingly decree 
the appeal with costs of all Courts, reversing the decree of the lower 
Courts, and dismiss the suit. 

Appeal allowe'Jl. 

FULL BENCH. 


JBeforc Sir Boheri Stuart^ A/., Chiep Justice^ M?\ t/usdec Bcarsou, M/\ Justice 
Spaiihie, and Mr, Justice Oldfield. 

EMPRESS OF INDIA i?. 8ARMUKH SINGH. 

Act XI of 1^72 {The Foreign Jurisdiction and Extradition Act), ss.B,9-^Zia- 
bility oj Native Indian British Subject for offetice committed in Cyprus-^^'Native 
State^'^Act V o/ 18153 {Indian Articles of H'ar), Articles 170, Ml ^Reference^Coyi- 
firmation of Sentence of Deaths Act X of 1872 {Criminal Procedure Code), ss. 28SJ 
297 ’^Division C our t— Full Coztrt 

Held (Stuaht, C. J., dissenting) that a Native Indian subject of Her Majesty, 
being a soldier in Her Majesty’s Indian army, who committed a murder in Cyprus 
while on service in such army, and who was accused of such offenco at Agra, might, 
under s. 9 of Act XI of 3872, he dealt with in respect of such offence by Ihe* 
Criminal Courts at Agra., Cyprus being a “Native State,” in reference to Native 
Indian subjects of Her Majesty, within the meaning of that Act (1), ' 

Per Stuart, C. J.— The power of the Governor-General of India in Council to 
make laws for the trial and punishment in British India of offences committed by 
British Indian subjects in British territories other than British India discussed. 

(1) As to the power of the Governor- tive Indian subjects of Her Maicst / 
Gcmeralm Council to legislate for Na- S2 and So Vic. c. 98, ss. 1 and L 
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A Division Court of the High Court ordered the Magistrate who had refused 
to inquire into a charge of murder on the ground that he had no jurisdiction to 
inquire into such charge, considering that the Magistrate had jurisdiction to 
make such* inquiry. The Magistrate inquired into the charge and committed the 
accused person for triad. The Court of Session eonyicted the accused person 
on the charge and sentenced him to deaih. The proceedings of the Cciirt of 
Session having being referred to the High Court for confirmation of the sentence, 
the case came before the Tull Court. Heldy per Stuart, C. J„ Spankie, J., and 
OLDFrELD, J., that, in determining whether such sentence should be confirmed, 
the Full Court was not precluded by the order of the Division Court from con- 
sidering whether the accused person had been convicted by a Court of competent 
jurisdiction 

Sabmukh Singh was a soldier in Her Majesty’s Indian Army, 
and on the 21st August, 1878, was serving with his regiment in the 
Island of Cyprus. In December, 1878, his regiment having return- 
ed to India and being then stationed at Agra, Sarmukh Singh was 
charged before the Cantonment Magistrate of Agra with having, on 
the 21sfc August, 1878, at Baffo, Cyprus, murdered one Dewa Singh, 
another soldier. The Oautonment Magistrate refused to inquire into 
this charge, on the ground that he could not take cognizance of an 
offence committed in Cyprus. An application was then made to 
the High Court on behalf of the Local Government, under s. 297 
of Act X of 1872, praying that the Cantonment Magistrate might 
he ordered to inquire into the charge. The High Court (Peabson, J. 
and Turner, J.\ on the 24th January, 1879, made an order dii’ect- 
ing the Cantonment Magistrate to inquire into the charge on the 
following terms : 

The ninth section of Act XI of 1872, the Foreign Jurisdiction 
and Extradition Act, declares that all British subjects, European 
and Native, in British India, may be dealt with in respect of 
offences committed by them in any Native State as if such offences 
had been committed in any place within British India in which any 
such subject may be or may be found, and in s. 3 of the Act the 
term Native State” is defined as meaning, in reference to Native 
Indian subjects of Her Majesty, all places without and beyond the 
Indian territories under the dominion of Her Majesty. Cyprus is 
a place without and beyond the Indian territories under Her Majes- 
ty’s dominion, and is therefore a Native State as defined in that 
Act. Consequently the prisoner being in the Agra Cantonment 
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may be dealt with in respect of the offence it is alleged lie has com- 
mitted in Cyprus as if such offence had been committed in the Agra 
Cantonment. The Indian Articles of War are not inconsistent with 
the provisions of the Foreign Jurisdiction Act to which we have re- 
ferred. Although the titles of Articles 170 and 171 are inaccurate, 
the former declares that any person subject to the Articles who, at 
any place in British India within the jurisdiction of any Court of 
Criminal Justice established by Her Majesty, or by the Government 
of India, &c., is accused of any offence against the Indian Penal 
Code, and not included in the foregoing Articles, shall be delivered 
over to the nearest Magistrate to be proceeded against accoi’ding 
to law; and Article 171 declares that such offences, when commit- 
ted by any person amenable to the Articles, shall in anyplace out 
of British India be cognizable by a General Court Martial. The 
prisoner is accused in British India within the jurisdiction of Courts 
of Criminal Justice established by the Local Government ; he must 
he delivered to those for trial, the offence of which ho is accused 
not being included in the Articles which precede Article 170, 

The Magistrate is directed to hold an inquiry and to proceed 
according to law. The prisoner, a sepoy in the 13th Native Infan- 
try, was accused of having committed murder in the Island of Cy- 
prus, and was in custod}^ under that charge in the Cantonment of 
Agra. The military authorities desired that an inquiry into the 
charge should be made by the Cantonment Magistrate, and for that 
purpose the prisoner w^as sent to the Cantonment Magistrate’s Court 
and a charge preferred. The Cantonment 'Magistrate has declined 
to hold an inquiry on the ground that he has.no jurisdiction. We 
may observe in passing that no record of the proceedings was fram- 
ed by the Cantonment Magistrate. This should have been done 
and the grounds stated on which the Magistrate arrived at the con- 
clusion that the charge w^as not cognizable by him. The Govern- 
ment has applied to this Court to order the Magistrate to inquire 
into the charge, and in our judgment it is entitled to the order. 

In pursuance of this order the Cantonment Magistrate inquired 
into the charge and committed Sarmukli Singh to the Court of Ses- 
Sion, for trial on it. He ^^'as tried by Mr. H. Q. Keene, Sessions .k 
- Judge of Agra, and was found gnilty, the- assessors concurring, and 
■was sentenced to death. 
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Sarmukh Singh appealed to the High Court on the ground that 
the Sessions Judge had no jurisdiction to try him for an offence com- 
mitted in Cyprus. The appeal came on for hearing before the Full 
Court. 

Pandit Jywd/nc? Nath^ for the appellant. 
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The Junior Government Pleader (Babu Diourlca Nath Banarji)^ 
for the Crown, 

The J unior Government Pleaden — The oi’der ' dated the 24th 
January last, made under s. 2 y7 of Act X of 1872; decides that 
the Criminal Courts at Agra had jurisdiction. That order^ though 
actually the order of a Division Court, is virtually the order of the 
High Court; and is final, and cannot be reviewed by the High 
Court, there being no provision in the Code for the review of an 
order made by the High Court under s. 297. Neither is there 
any appeal to the Full Court from an order made under s, 2^7 by 
a Division Court. To re-open the question whether the Agra 
Courts had jurisdiction is to allow such an aj)peal to the Full 
Court. 

Pandit Ajiidhia NatL—ThQ question now is whether the ap- 
poliaiit has been convicted by a Court of competent jurisdiction. 
That question was not decided by the order of the 24th January. 
With reference to the question of jurisdiction; the preamble to 
Act XI of 1872 shows that the term ‘^Native State^’ as used in 
the Act can only mean; wdth reference to Native Indian subjects^ 
places beyond the limits of British India in which the Governor- 
General of India in Council has powder and jurisdiction. The 
definitiou of the term in s. 3 of the Act must be read in connection 
with the preamble, Cyprus is not a place beyond the limits of 
British India in wdiich the Governor- General in Council has power 
and jurisdiction; and it does not therefoi'e fall within the definition 
of a Native State,’^ Under Article 171 of the Indian Articles 
of War the anpellaiit should have been tried by Court Martial. 

The Junior Governmmt P leader XI of 1872 is an Act 
for; amongst other things, amending the law relating to offences 
committed by British subjects beyond the limits of British India, 
jand to the extradition of criminals. By s. 1 of the Act the Act 
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extends to all Nathc Indian subjects of Her Majesty wiiliout and 
beyond the Indian territories of Her Majesty. The term Native 
State” as used in the Act expresses shortly what it took several 
sections of Act I of XSIO, the law amended by Act IX of 1872, 
to express. Cyprus is a place beyond Her Majesty’s Indian 
territories, and therefore falls within the definition of the term 
Native State” contained in s. 3 of Act IX of 1872. The appel- 
lant could have been tried in this country under Act I of 18411, 
and Act XI of 1872 only amends that law. S. 3 of the Indian 
Penal Code contemplates that offences committed beyond British 
India are triable within British India. The power of a State to 
try and punish within such State offences committed by its subjects ^ 
beyond its limits is allowed by authorities on international law, 
see Wheaton on International Law, 8ih, ed. pp. 179, 180. That 
power has been recognised and given effect to by English Acts 
of Parliament, see 26 Geo. Ill, c. 57, s. 29, and 33 Geo, III^ 
c. 52, s. 67. 

The following judgments were delivered by the Full Court: 

Stuaht, C. J. — This is a reference for confirmation of a capital 
sentence passed on the accused Sarmukh Singh by the Sessions J udge 
of Agra under these circumstances : On the recent occupation by 
the British of the Island of Cyprus, situated in the Mediter- 
x'anean, and within the Empire of European Turkey, one of the re- 
giments forming part of the military forces on the occasion was an 
Indian regiment, the 13th Native Infantry, and in the regiment 
was a man named Sarmukh Singh. On the night or early in the 
morning of the 21st of August, 1878, while the regiment was still 
at Cyprus, another sepoy named Dewa Singh came to his death by 
a shot from a rifle fired, it was believed, by Sarmukh Singh. He 
was at once placed in custody by the military authorities, and on 
the return of the rogiinont shortly after to Agra, in the North-West- 
ern ProvincGs of India, he was handed over to the Civil Court of 
that district for trial, and the case came before the Cantonment Mar 
gistrate of Agra for the purpose of commitmont. But the Canton- 
ment Magistrate believing that he had no jurisdiction to entertain 
the case ordered the prisoner to bo at once sent back to the Oom- 
Officor of the regiment, with ari intimation to that eff ©ct | 
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whereupon an application for revision under s. 297 of the Crimi- 
nal Procedure Code was made by the Government to this Court com- 
plaining of the Magistrate’s proceeding, and praying that he be order- 
ed to inquire into the charge against the accused, with a view to 
his commitment for trial to the Court of Session at Agra, On 
that application coming before a Bench of the Court, Pearson and 
Turner, JJ., the accused was not represented, while the Govern- 
ment Pleader appeared for the Crown. The case was therefore 
heard ex parte, and in the result the application for revision was 
granted, the Bench being of opinion, from their reading of Act XI 
of 1872, that, notwithstanding that the facts had occurred at Cyprus, 
the civil authorities of Agra had jurisdiction to entertain the case, 
and the Cantonment Magistrate was ordered to inquire into the 
charge. The inquiry was accordingly made, and the accused com- 
mitted foririal on the charge of murder before the Sessions Judge 
of Agra, who, after hearing evidence, convicted the accused, Sar- 
mukh Singh, and sentenced him to death. 

On the case coming up to this Court again for confirmation of 
sentence, and feeling serious doubts of the soundness of the decision 
in favour of the jurisdiction at Agra, I directed the case to be 
brought before the Full Bench by the following order : ^^In the or- 
dinai'y course this case should go before a Bench of the Court for 
confirmation of the capital sentence, but the peculiarity of the pro- 
cedure that has taken place is such that I consider it ought to be 
heard by myself and the Judges of the Court in Full Bench. The 
reference to us for confirmation of the sentence assumes that the 
Magistrate and Judge of Agra had jurisdiction to entertain the 
case, and it has been so decided by a Division Bench of this Court. 
But the proceeding was entirely ex parte^ and the question may be 
reconsidered. I therefore direct that this case, be brought before 
a Full Bench of the Court.” 

The case came before a Full Bench accordingly, when Pandit 
Ajudhia Nath, a pleader of this Court, appeared for the accused 
against the confirmation of the sentence, on two grounds, the first of 
which was that, whereas the murder is said to have been committed 
by the appellant in Cyprus, the Sessions Judge of Agra had no 
jurisdiction to try the appellant on that charge; the second ground 
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was on tliG merits and for the purpose of this judgment need not bo 
further referred to. 

On the reference for confirmation of the sentence coming On for 
consideration, the Junior Government Pleader took the preliminary 
objection that the judgment of the Division Bench could not be called 
in question in such a proceeding, but that contention we had no 
difficulty in disallowing. My colleagues Mr, Justice Spankie and 
Mr Justice Oldfield have given cogent reasons against such an ohr 
jection, and in all they say on this subject I concur. But I may 
add it appears to me that such an objection is sufScicntly disposed 
of by s. 297 of the Criminal Procedure Code. By s. 288 it is provided 
that, in any case so referred, whether tried with assessors or by 
jury, the High Court may either confirm the sentence, or pass any 
other sentence warranted by law, or may annul tlie conviction, and 
order a new trial on the same or an amended charge, or may acquit 
the accused person and any scntoncG warranted by law includes 
of course any judgment, sentence, or order authorised by s. 297. 

The alignment was then addressed to the principal question 
raised by the reference, m., whether the Court at Agra had juris- 
diction to try the accused for the murder alleged to have been com- 
mitted by him in Cyprus, and on that question tlio doubt I origi- 
nally entertained when I read the judgment of the Division Bench 
has on reflection been fully confirmed. The question is one purely 
of law, and depends for its solution on the true intent ftnd meaning 
of Act XI of 1872 entitled"^ An iict to provide for the trial of 
offences committed in places beyond British India and for the Ex- 
tradition of Criminals.” Other Acts of the Indian Legislature and 
of the British Parliament wore referred to, but at best they appear 
to me to serve merely as illiisti'ative of what bad; been done in 
regard bo the commission of and trial for otfences under different? 
although analogous, circumstances, while they did not appear to me 
to give any support to the argument for the Crown. These Acts and 
authorities were Act I of 1849, the Indian Articles of War, being 
Act Y of 1869, and provisions in two Acts of the British Parlia- 
ment, 26 Geo. Ill, c. 67, s. 29, and 33 Geo. Ill, c. 52, s. 67. 1 shall 
afterwards refer more particularly to these authorities, but mean- 
while I desire to direct attention to Act Xt of 1872 upon the true 
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construction of wMoli the question now before ns more especially 
depends, and it contains within itself matter quite sufficient for 
that purpose. The judgment of the Bench now under our consi- 
deration begins by referring to s. 9, and for the meaning of the 
words Native State” there, the interpretation of the expression as 
given in s. 3 of tbe Act is referred to, it being assumed that that 
definition , is wide enough to include not only Indian Native States, 
but all other places in any part of the world without and beyond 
British India, and that therefore the Island of Cy23rnsis a ‘^Native 
State” within the meaning of the definition. And no doubt if this 
definition could be read by itself without reference to or connection 
with any other part of the Act, il: is comprehensive enough to include 
not only Cyprus but any place” in the habitable globe. Can that 
really have been the meaning and intention of the Legislature when 
it passed this Act ? It seems impossible to believe it. The Act itself 
shows the limits within which the definition in question is to he 
applied, and we have only to look to the preamble to see what 
these limits are. It is remarkable that the judgment now under 
our consideration makes no allusion whatever to the pi'eamble, but 
reads the term Native State” simply by itself and without the 
least regard to such a guide and light in the interpretation of Acts 
of the Legislature as the pi'camble. The preamble is as follows : 

. ^‘Whereas by treaty, capitulation, agreement, grant, usage, suffer- 
ance and other lawful means the Goverfior-General of India in 
Council has power and jurisdiction loithin divers places beyond the 
limits of British India ; and whereas swc/i power and jurisdiction have 
from time to time been delegated to Political Agents and others acting 
under the authority of the Goxwrnor- General in Council ; and whereas 
doubts have arisen how far the exercise of such power and jurisdic- 
tion and the delegation thereof are controlled by and dependent on 
the laws of British India; and whereas it is expedient to remove 
such doubts, and to consolidate and amend the law relating to tbe 
exercise and delegation of such power and jurisdiction, and to offen- 
ces committed by British subjects beyond the limits of British In- 
dia, and to the extradition of criminals; It is enacted &c.” 
The purpose, intent, and limits of every thing in the Act are thus 
plainly seen, and Native State” means and means only a place so 
defined, that is, a place where by treaty, the Governor-General 
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of India in Council has jarisdiction, and Cyprus certainly is not 
such a place. The Government of India have no po\yer and juris- 
diction there, no more than that Government has power and juris- 
diction in all the capital towns and countries not only of Europe 
but in the four quarters of the globe. This is what the ruling of 
the Division Bench not only leads to, but necessarily involves. In 
support of that ruling the two forms of the. definition as given in the 
Act were referred to as showing that places such as Cyprus were 
clearly within the meaning of the first part of the definition, and 
which states that Native State” means, ^^in reference to Native 
Indian subjects of Pier Majesty, all places without and beyond 
ihe Indian territories under the dominions of Her Majesty,” and 
this arguendo was contrasted wfith the other part of the definition, 
which says that Native State” means, in reference to European 
British subjects, the dominions of Princes and States in India in 
alliance with Her Majesty,” But so far from affording any con- 
trast to the first part of the definition, it is simply to my mind, as 
regards the expression Native State,” another way of saying ilic 
same thing, unless it be supposed that the Legislature of India 
were anxious to provide against the possibility of their being un- 
derstood to have contemplated the application of the Indian Penal 
Code to Englishmen on account of offences committed in England, 
or any part of Europe where there is established law and properly 
constituted tribunals. Both parts of the definition read by the 
light of the preamble mean one and the same thing, a Native 
State,” \yhere by treaty, capitulation, &c., the Governor-General 
has power and jurisdiction. 

Allusion was made at the hearing to the third and fourth sec- 
tions of the Indian Penal Code, Act XLV of 1860. S, 3 provides that 
‘^any person liable by any law passed by the Governor- General of 
India in Council to be tried for an offence committed beyond the 
limits of the said territories, shall be dealt “with according to the pro- 
visions of this Code for any act committed beyond the said terri- 
tories in the same manner as if such act had been committed 
within the said territories.” This raises, in a somewhat loose way, 
the same argument we have had to consider under Act XI of 187 2* 
It is to be observed that the Indian Penal Code >vas passed in 
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1860, and came inio operation on tlie 1st January 1862, and 
therefore long before the passing of Act XI of 1872, and it 
affords therefore no assistance in interpreting the words Native 
State” as used in that Act, although I think it can only mean 
Native State” within the purview of its • preamble. And by 
s. 4 of the Penal Code the words the dominions of any Prince or 
State in alliance with the Queen” are to my mind plainly synony- 
mous with ^^Native State” as used in Act Xf of 1872. But is it 
really the -case that Cyprus is a Native State” in the sense of 
being a foreign country i. e, a country not subject to but foreign to 
the Queen’s Q-overnment ? I think it may be gravely doubted whe- 
ther Cyprus is such a Native State” or a Native State” in any * 
sense whatever. It has for the present been ceded by the Turkish 
Government to the Crown of England. This is shown by the trea- 
ty between the two powers called Convention of defensive alliance 
between Great Britain and Turkey,” signed the 4th June, 1878, and 
by the first articles of which it is, among other things, provided as 
follows : ‘^In order to enable England to make necessary provision 
for executing her engagements. His Imperial Majesty the Sultan 
farther consents to assign the Islcmd of Cyprus to he occupied and 
admmistered by England , and the Island is accordingly occupied by 
military forces directly under the control and command of the 
Queen’s Government, and it is governed, and in all respects fully 
administered, by English officials, and it would be hopeless to dis- 
cover this state of things as in any way contemjDlated by Act XI of 
1872, or to maintain that Cyprus under such conditions was within 
the meaning and intent of that Act a Native State”, for so far 
from being a place in the sense of a Native State” without and 
beyond the dominion of Her Majesty, it is directly administered by 
Her officers, and is under Her Majesty’s dominion and control. 

I shall now briefly notice the other Acts and authorities to which 
I have already alluded as bearing on the construction to be put on 
Act XI of 1872. The first of these is Act I of 1849, which is en- 
titled An Act to provide more effectually for the punishment of 
offences committed in Foreign States,” and which, to say the least, 
affords no support whatever to the argument for the prosecution. 
It recites the various old Indian Kegulations which it states it is 
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of India in Council lias jarisdictioHj and Cyprus certainly is not 
such a place. The Government of India have no power and juris- 
diction there, no more than that Government has power and juris- 
diction in all the capital towns and countries not only of Europe 
but in the four quarters of the globe. This is what the ruling of 
the Division Bench not only leads to, but necessarily involves. In 
support of that ruling the two forms of the. definition as given in the 
Act were referred to as showing that places such as Cyprus were 
clearly within the meaning of the first part of the definition, and 
which states that Native State” means, ^^in reference to Native 
Indian subjects of Tier Majesty, all places without and beyond 
ihe Indian territories under the dominions of Her Majesty,” and 
this arguendo was contrasted with the other part of the definition, 
which says that “ Native State” means, in reference to European 
British subjects, the dominions of Princes and States in India in 
alliance with Her Majesty.” But so far from affording any con- 
trast to the first part of the definition, it is simply to my mind, as 
regards the expression Native State,” another way of saying the 
same thing, unless it be supposed that the Legislature of India 
were anxious to provide against the possibility of their being un- 
derstood to have contemplated the application of the Indian Penal 
Code to Englishmen on account of offences committed in England, 
or any part of Europe where there is established law and properly 
constituted tribunals. Both parts of the definition read by the 
light of the preamble mean one and the same thing, a Native 
State,” where by treaty, capitulation, &c , the Governor-General 
has power and jurisdiction. 

Allusion was made at the hearing to the third and fourth sec- 
tions of the Indian Penal Code, Act XLV of 1860. S. 3 provides that 
any person liable by any law passed by the Governor- General of 
India in Council to be tried for an offence committed beyond the 
limits of the said territories, shall be dealt with according to the pro- 
visions of this Gode for any act committed beyond the said terri- 
tories in the same manner as if such act had been committed 
within the said territories.” This raises, in a somewhat loose way, 
the same argument we have had to consider under Act XI of 187 2v 
It is to be observed that the Indian Penal Cede w^as passed in 
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1860, and came into operation on the Isfe January 1862, and 
therefore long before the passing of Act XI of 1872, and dt 
affords therefore no assistance in interpreting the words Native 
State” as used in that Act, although I think it can only mean 
Native State” within the purview of its • preamble. And by 
s. 4 of the Penal Code the words the dominions of any Prince or 
State in alliance with the Queen” are to my mind plainly synony- 
mous with Native State” as used in Act XT of 1872. But is it 
really the -case that Cyprus is a Native State” in the sense of 
being a foreign country i, e. a country not subject to but foreign to 
the Queen’s Government? I think it may be gravely doubted whe- 
iber Cyprus is such a Native State” or a Native State” in any 
sense whatever. It has for the present been ceded by the Turkish 
Government to the Crown of England. This is shown by the trea- 
ty between the two powers called Convention of defensive alliance 
between Great Britain and Turkey,” signed the 4th J une, 1878, and 
by the first articles of which it is, among other things, provided as 
follows : In order to enable England to make necessary provision 
for executing her engagements, His Imperial Majesty the Sultan 
further consents to assign the IsUmd of CypriiB to he occupied and 
admmistered by England/^ and the Island is accordingly occupied by 
military forces directly under the control and command of the 
Queen’s Government, and it is governed, and in all respects fully 
administered, by English officials, and it would be hopeless to dis- 
cover this state of things as in any way contemplated by Act XI of 
1872, or to maintain that Cy^ums under such conditions was within 
the meaning and intent of that Act a Native State”, for so far 
from being a place in the sense of a Native State” without and 
beyond the dominion of Her Majesty, it is directly administered by 
Her officers, and is under Her Majesty’s dominion and control. 

I shall now briefly notice the other Acts and authorities to which 
I have already alluded as bearing on the construction to be put on 
Act XI of 1872. The first of these is Act 1 of 1849, which is en- 
titled An Act to provide more effectually for the punishment of 
offences committed in Foreign States,” and which, to say the least, 
affords no support whatever to the argument for the prosecution. 
It recites the various old Indian Eegulations which it states it is 


227 

1879 . 


Empress of 
India 

: V., 

Sarkdkh 

Singh. 





228 


THE INDIAN LAW BEPORTS. 


[VOH IL 


EmPRE!3S op 
IjSDIA 

V. 

Sarmukh 

Singh. 


e.tpedient to make more effectual and uniform; and also to extend 
their application, and then by s. 2 it provides that all subjects 
of the British Government, and also all persons in the civil or mili- 
tary service of the said Government, while actually in such service, 
and for six months afterwards, and also all persons who shall have 
dwelt for six months within the British territorus under the Gov- 
ernment of the East India Company, subject to the laws of the 
said territories, who shall be apprehended loithin the said territories 
or delivered into the custody of a Magistrate within the said territo^ 
ries^ lolieremv apprehended^ shall be amenable to the law for all offen- 
ces committed by them loithia the territory of any Foreign Prince 
or Biate^ and may be bailed or committed for trial as hereafter pro- 
vided, on the like evidence as would warrant their being held to 
bail or committed for the same offence, if it had been committed 
within the British territories.” This speaks for itself, the expression 
Foreign Prince or State plainly meaning not such a place as Cy- 
prus, but any Foreign Prince or State in India, or in other words, 
Native State,” while by the words British territories” can 
only be intended territories or possessions in India as distinguivshed 
from those of a Native State” there. The expression ^'the British 
territories” occurs in other sections of the Act, while the word Go- 
vernment” is defined to mean the Governor or Governor in Council 
or other person or persons having supreme executive authority in the 
Presidency or place to lohich the committing Magistrate belongs. The 
whole Act is only intelligible as a law to be carried out in India, 
having reference on the one hand to the British territories and on 
ilie other to those of Native Princes or States. S. 9, the last section 
of this Act, is not undeserving of notice ; it provides that the authori- 
ty given to the Government may also be exercised by any Commis- 
sioner or other person acting in the civil service ,a provision which 
is consistent with the other portions of the Act, and which it would 
surely be absurd to apply to Cyprus. 

With regard to the Indian Articles of War, Article 171 has been 
referred to. It is there provided that ^Gn any place out of British 
India offences against the Indian Penal Code, and not included 
in the foregoing Articles, shall, when committed by any person 
amenable to these Articles, be cognizable by a General Court Martial 
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to be convened by any Officer wbo is empowered by warrant or Or- 
der in Oouncil, or by Article 77, to appoint General Courts Martial.” 
Uow it appears to me that the fair inference from such an expi^ess 
provision is that, in contemplation of the Legislature which passed 
it, there was no other law on the subject, and the trial by CouH 
Martial was the only and sole proceeding intended for offences 
against the Indian Penal Code committed in places out of British 
Indiaby persons subject to the Articles of War. Such offences are 
distinctly and expressly so specified, and we are not left to surmise 
or suggestion stich as is necessary in order to favour the reading of 
the term Native State” as maintained by the prosecution in this 
case. : . . 

The next authority referred to in support of the conviction was 
the 29th section of the Act of Parliament, 26 Geo. Ill, c. 57, as 
showing that the jurisdiction of the Courts in British India 
over any of the King’s subjects could be extended so as to include 
cognizance of offences committed beyond British territory, and not 
only in India, i e., in States governed by Native Princes, but in 
other parts of the world. But in my judgment the 29th section 
has exactly the opposite effect, for it plainly appears to me to limit 
‘the extension of the authority of the Courts in question to the 
countries or parts of the world specially selected and named, and 
that not only no other places but that no general or indefinite 
extension of jurisdiction was intended. The 29th section of 2,5 
Geo. Ill, c. 57, is in these terms : That as well the servants of 
the said United Company, as all other of His Majesty’s subjects 
resident or to be resident in India, shall be and are hereby 
declared to be amenable to the Courts of oyer and terminer and 
goal delivery, and Courts of general or quarter sessions of the 
peace, in any of the British settlements in India, for all murders, 
felonies, homicides, manslaughters, burglaries, rapes of women,, 
pei^juries, confederacies, riots, routs, retainings, oppressions, tres- 
passes, wrongs, and other misdemeanours, offences, and injuries 
whatsoever, by them done, committed, or perpetrated, in any of the 
countries or parts of Asia, Africa or Americo^ beyond ike Cape of 
Good Hope, to tKe Straits of Magellan, within the limits of the 
trade of the said U^xited Company, whether the same shall 
32 ’ ■ 
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Lave been done, committed, or perpetrated, or shall hereafter be 
done, committed, or perpetrated, against any of His Majesty's 
subjects, or against any other person or persons whatever.” It 
■will be observed that the countries or parts of the world to which 
this section was to apply were “ Asia, Africa, or America, beyond 
the Cape of Good Hope, to the Straits of Magellan,” a definition 
and description which by no contrived meaning or ingenuity 
could be be made to apply to Cyprus or any other place in the 
same position or relation to the British Government or the Govern- 
ment of India. 

The only other authority in support of the conviction I need 
refer to was another Act of the British Parliament, the 33 Geo. 
Ill, c. 52, and s. 67 of that Act, I was 1 confess not a little sur- 
prised that this s. 67 should have been referred to on behalf of the 
Government, for it is not only plainly inconsistent with the con- 
viction of the accused by the Agra Court, but it supplies an 
express definition of the lands or territories to \Ybich its application 
was to be limited altogether at variance with the meaning attempt- 
ed to be put upon the term Native State’’ as that is used in Act 
XI of 1872. 8. 67 of the 33 Geo. Ill, c. 52 is in the following 
terms ; /^That all His Majesty’s subjects, as well servants of the said . 
United Company as others, shall be and are hereby declared 
to be amenable to all Courts of justice, both in India and Great 
Britain, of competent jurisdiction to try offences committed in 
India, for all acts, injuries, wrongs, oppressions, trespasses, mis- 
demeanours, offences, and crimes whatever, by them, or any of them, 
done, or to be done, or committed in any of the lands or territories 
of any Native Prince or State, or against their persons or proper* 
ties, or the persons or properties of any of their subjects or people, 
in tile same manner as if the same had been done or committed 
within the territories directly subject to and under the British Go-* 
vernment in India,” The words here used are thus made dis- 
tinctly to apply to iliG lands or -territories of any Native Princo 
or State,” and the offences described being offences committed 
in Inclia,^ and the expression Native State” must be sirnilariy 
limited. This provision therefore of the 33 Geo. III, .c. 52 is an 
authority directly and expressly against the jurisdiction of the 
Court in the present case, 
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I have now, I think, adverted to all the principal authorities re- 
ferred to in support of the conviction and of the application for 
confirmation of sentence, and, I think, I have shown that not only 
do they fail to afford that support, but that their weight, if not 
their distinct and express bearing, is entirely in the opposite direc- 
tion. The conclusion therefore at which I arrive is that Cyprus is 
not a Native State’’ within the meaning of Act XI of 1872, that 
ih fact it is not a Native State” in any sense. It never was and 
is not now a Native State” in relation to Turkey, for it was and in 
some sense still is pari of the Turkish dominions.. It cannot I 
consider be otherwise in its relation to the English Grown and 
Government, lior can we make it so by any interpretation of our 
laws. 

But there is another aud most serious consideration which I 
feel houiid to notice, whether it is within the powders of the 
Indian Legislature not to pass such a law as Act XI of 1872, but a 
law. capable of such a construction as is necessary in order to sus- 
tain this conviction of Sarmukh Singh. In other words can the 
'Government of India in its legislative capacity pass a law for trial 
and punishment in respect of offences committed in other territories 
and jurisdictions governed and administered by and equally represent- 
ing the Crown and Goveimment of England? I think the answer 
to these questions in the affirmative might be successfully disput- 
ed. On this si^bject our attention was directed to certain opinions 
expressed by Wheaton in his Interniitional Law, 8th edition, pp. 179, 
180, ss. 111-113. Wheaton thei'e lays down that every sovereign 
State is independent of every other, in the exercise of its judicial 
power. But this , general position must of course he qualified 
by the exceptions to its application arising out of express compact, 
such as conventions with foreign States, and acts of confederation, 
by which the State may be united in a league with other States, 
for some common purpose. Subject to these exceptions, the 
Judicial power of every State is co-extensive with its legislative 
power.” Wheaton goes on to state that : '/ The judicial power of 
every independent State, then, extends, with the qualifications men- 
tioned,— (1) To the punishment of all offences against the municipal 
laws of the State, by whomsoever committed within the territory; (2) 
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To the puiiisliment of all such oiBPeiices, by whomsoever committed, 
on board its public and private vessels on the high seas, and on 
board its public vessels in foreign ports ; (3) To the punishment of 
all such offences hy its subjects, wheresoever committed^ This last 
sentence would require more precise definition even if Cyprus 
was truly a ‘^TSTative State” within the meaning of 4ct XI of 
1-8725 without the tribunal and procedure afforded by the Articles 
of War. Wheaton further lays down as follows : By the com- 
mon law of England, which has been adopted in this respect in 
the United States, criminal offences are considered as altogether 
local and are justicahle only by the Courts of that country where 
the offence is committed. But this principle is peculiar to the 
jurisprudence of Great Britain and the United States, and even in 
•these two countries it has been frequently disregarded by the 
positive legislation of each, in the enactment of statutes, under 
which offences committed by a subject or citizen, within the terri- 
'torial limits of a foreign State, have been made punishable in the 
Courts of that country to which the party owes allegiance, and 
-whose laws he is bound to obey. There is some contrariety in 
the opinions of different public jurists on this question ; but the pre- 
ponderance of their authority is greatly in ffivor of the jurisdiction 
of the Courts of the offender’s country,” The legal doctrine which 
it is here admitted is paramount in the British and American 
Courts, viz., that criminal offences are local and triable only where 
committed, appears to be qualified in a rather doubtful manner, on 
the authority too of certain jurists among whom there is a differ- 
ence of opinion, although the w-eight of authority favors the juris- 
diction of the offender’s country, and the views so stated assume 
their application to a distinctly foreign State, But it is unneces- 
sary to pursue the subject further, as, I think, I have shown that 
Cyprus is clearly not a foreign or '^ Native State” according to the 
true intent and meaning of Act XI of 1872, 

For all these reasons I am of opinion that the conviction in the 
present case cannot stand, seeing that it rests on the authority of a 
Court which was without jurisdiction to try the accused. 

PfiABSoN, J.-— The question of jurisdiction raised by tbe first 
plea in .appeal, and decided by Mr, Justice Turner and myself on 
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the 24tla Jannary last, and now brought before tlie whole Court 
for reconsideration^ is in so far as it relates to s. 3 of Act XIofl872 
simply whether Cyprus is or is not without and bej^ond the Indian 
territories under the dominion of Her Majesty; upon this point 
there is no room for discussion. The provisions of s. 9 of the Act 
appear to be quite within the competency -of the Legislature^ and to 
be not less consistent with sound reason and good policy than 
conducive to the interests and ends of justice. 

Apart from the = question whether Cyprus is a Native State as 
defined in s. 3 of Act XI of 1872 is the question of the construction 
to be put on the 1 70th and 171st Articles of War. I. entertain no 
doubt that the construction placed by Mr. Justice Turner and my- 
self in our proceeding of the 24th Januaty last is correct. 

The evidence on the record fully convicts the prisoner of the 
offence of mnrdei’j and there are no circumstances which would 
waiTant a modification of the sentence passed upon him by the 
Sessions Court. I would dismiss his appeal and confirm the sen- 
tence. 

Spankte, J.— a preliminary objection was taken by the Junior 
Government Pleader, that this Court had no power to review under 
s. 297 of the Criminal Procedure Code the ruling that the Canton- 
ment Magistrate of Agra had jurisdiction to inquire into the charge 
of murder preferred against Sarmukh Smgh. The Criminal Proce- 
dure Code provides that iio judgment or final order^ once signedj shall 
be altered or reviewed by the Court which gives such judgment or order 
We are not now asked to review the order of the Division Bench which 
directed the Magistrate to commence the inquiry. That order was 
not a final order or judgment in the case. It was a preliminary or- 
der. At the stage at which the case has now arrived, we are called 
upon to consider whether we can confirm the sentence of death pass- 
ed upon the prisoner who has been convicted of murder. An ap^ 
peal has been preferred from the sentence passed by the Sessions 
Judge, and the question of jurisdiction has again arisen. The case 
has been laid befdre all the Judges of this Court, ami I do not un- 
derstand how we are precluded from determining this question of 
jurisdiction because, for the purpose of determining whether or not 
the Magistrate should make an inquiry, a Division Bench of the 
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Oonri had ruled that he was competent to do so. If Ave come to a 
decision that there was no jurisdiction, then the commitment was 
bad, we could not confirm the sentence of death, and would be com- 
petent to annul tlie proceedings. Again, if there was no jurisdic- 
tion, it would be monstrous if we were to hold that we were bound 
to accept as conclusive the order of this Court sitting as a Divi- 
sion Bench, directing the Magistrate to commence his preliminary 
inquiry. 


On ihe point of jurisdiction I see no possibility of differing from 
the learned Judges who directed that the inquiry should proceed. 
Act Xr of 1872 is one to provide for the trial of offences com- 
mitted in places beyond British India, and for the extradition of 
criminals. It is called the Foreign Jurisdiction and Extradition 
Act. The defi.nitiou of Native State may bo arbitrary, but it must 
be accepted. There is no doubt whatever of the power of legisla- 
tion to pass such an Act in regard to the native subjects of the Em- 
press, and if this be so, the object of the Act being to provide for 
the punishment of oflences cemmitted by lliom beyond British In- 
dia as if they had been committed in Britisli India, Cyprus or any 
other foreign country, would bo a Native State,” in reference to 
the prisoner in this case, within the meaning of the Act. I also 
accept the view taken by the learned Judges as to Articles 170 and 
171 of the Articles of War. There ai’o no grounds whatever for 
not accepting the decision of the Sessions Judge on the merits. I 
would therefore confirm the sentence of death passed upon the 
prisoner. 

Oldfield, J. — The material point raised by the counsel for tlie 
prisoner is that the Agra Sessions Court had no jurisdiction to try 
the prisoner, a soldier in the I3tli Native Infantry, for the .offence 
of murder committed in Cyprus. A preliminary objection was taken 
on the part of the prosecution that the Court cannot now go into tho 
question of jurisdiction, since it has been determined by the order of 
two Judges of this Court on the 24th Januaryj 1879. That order 
was made under s. 297 of the Criminal Pi'ocedare Code, audit diree- 
ted the Cantonment Magistrate of Agra to inquire into tho charge 
against the prisoner, and in passing the order the learned Judges 
held that the Agra Court had jurisdiction to entertain the charge. 
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The case is now before this. Court for tjonfirmation of the sen- 
tence of death passed by the Sessions Judge on the prisoner, 
convicted for murder under s. 302 of the Indian Penal Code, and in 
dealing with it, it is incumbent bn us and our absolute duty before 
we can affirm the sentence to satisfy ourselves that the sentence is one 
wliioh could legally be passed by the Sessions Judge, and we cannot 
be restrioted by any order which may have been passed in the course 
of the jirooeediogs. I may add that 1 can find no prohibition in the 
Code of Criminal Procedure against a review of an order of the 
natnre of the- one which has been made in this case. The only ex- 
press prohibition contained in the Criminal. Procedure Code against 
altering or revising ordei's is in s. 464, and that section refers to 
judgments and final orders given under chapter xxsiv on con- 
clusion of a trial in any Criminal Court. 

On the question of jurisdiction I concur in the view taken by Mr, 
Justice Pearson and Mr. Justice Turner in their order of the 24 th 
January hst. Act XI of 1872 is an Act to provide for the trial 
of offences committed in places beyond British India, and for the 
extradition of criminals. ” S. 1 makes itapplj^ to all Native Indian 
subjects of Her Majesty without and beyond the Indian territories 
imder the dominion of Her Majesty, ” and by s. 9 'V all British 
subjects, European or Native, in British India, may be dealt with in 
respect of offences committed by them in any Native State as if such 
offences had been committed in any place within British India in^ 
which any. such subject may be or may be found,” and Native 
State ” is defined in s. 3 to mean, ^^in I'eference to Native Indian 
subjects of Pier Majesty, all places without and beyond the Indian 
territories ttnder the dominion of Her Majesty ; in reference to 
European British subjects, the dominions of Princes and States in 
India in alliance with Her Majesty.” It has been urged that it could 
not have been intended that the term Native State ” should in- 
clude a remote country like Cyprus, that the term Native State is 
not a fitting term to apply “to States beyond the Peninsula of India, 
put such a considGration as this cannot be allowed to ovenide the 
plain language of the Act, which admits of but one interpretation, 
namely, that all places without and beyond the Indian territories 
midpv thn donriniou of Her' Majesty are ^VNative States ” in the 
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sense in wliicli tlie term is used in. the Act. And the objectiou 
deserves little weight when we find that the term is used in diflPer- 
ent senses in the Act, when referred to Native Indian subjects and, 
European British subjects. The term took the place of that of 
^^ territories of any foreign Prince or State” used in Act I of 184D, 
and that it was intended to have a very extended application is shown 
hy some alterations in the language of the Act as passed, and as it 
was first introduced. The Governor-General in Council was given 
under a previous draft of the Act power to establish Courts for 
triahof offences committed in the territories of Native States and 
Princes in and adjacent to British India,” and for the appointment 
of Justices of the Peace in such State or territory, whereas in the 
Act as it was passed these powers can be exercised 'Svithin any 
country or place beyond the limits of British India.” 

I should have scarcely thought it necessary to enter so fully 
into this point, but for the stress which was placed on it by the pri- 
soner’s pleader. Cyprus is therefore clearly a Native State within 
the meaning of the Act. It was also pointed out that by a proviso 
in s. 9 no charge as to any offence shall be inquired into a British 
India unless the Political Agent, if there be such for the territory in 
which the offence is said to have been committed, certifies that in 
his opinion the charge is one which ought to be inquired into in 
British India, but this proviso only applies ^Gf tlioro be such” a 
Political Agent in the territory, and it has not been shown that 
any such Political Agent, that is, as defined in s. 3, any officer re- 
presenting the British Indian Government, was established at Cy- 
prus. The prisoner can therefore bo dealt with in respect of the 
offence alleged to have been committed in Cyprus as if such 
offence had been committed in the Agra Cantonment. 

Eeferring to Article 170 of the Indian Articles of War, 
Any person subject to these Articles, who, at any place in British 
India within the jurisdiction of any Court of Criminal Justice es- 
tablished by Her Majesty, or by the Government of India, or by the 
Local Government, is accused of any oifence against the Indian 
Penal Code, and not included iu the foregoing Articles, shall be cle- 
livei^ed over to the nearest Magistrate to be proceeded against accox^d- 
ing to law*” 
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The Penal Code applies to British India^ i, the territories 
defined in the 1 st section of the Code, and had the prisoner been 
accused at Agra of an offence against the Indian Penal Code he 
would have been delivered over to the nearest Magistrate to be pro- 
ceeded with according to law, and the effect of s. 9 of Act XI of 
1872 will be to permit his being dealt with for the offence com- 
mitted in Cyprus as if it had been committed within British India 
and the proceedings which have been taken are therefore quite ae» 
cording to law. There is nothing in Article 171 inconsistent with 
effect being given to Article 170, 

The crime of murder is clearly proved against the prisoner^ and 
in my opinion the sentence of death must be confirmed. 


APPELLATE CIVIK 

Before Mr. Justice Pearson and Mr. Jtistcce Spanhie. 

OCJLAB SINGH (Plaintiff) y. AMAR SINGH and another (Defendants),* 

Pre-emption — Limitation — Act XV of 1877 {Limitation Act)^ sch. ii, art. 10. 

On tlie lOth December, 1S76, A gave T a mortgage of iiis share in a ceiliaiii 
village. The terms of the mortgage were that A should remain in possession of 
his share, and pay tlie interest on the mortgage*money annually to the mortgagee, 
Who, in the event of default in payment of the interest, was empowered to sue 
for actual possession of the share. €n the 19th May, 1877, T^s name was substitut- 
ed for that of A in the proprietary registers in respect of the share. On the 8th 
February, i878, G sued Tand A to enforce his right of pre-emption in respect of the 
share, alleging that his cause of action arose on the 19th May, 1S77, and that 
notwithstanding the mutation of names, Was still in possession. T alleged that he 
had been in possession since the execution and registration of the deed of mortgage. 
Beld that whether T had been in plenary possession of the share since the date 
of the deed, or Whether he had bad only such constructive or partial possession of 
It m was involved in the receipt of interest on the mortgage-money, the plaintiff 
was eq.uaUy bound to have sued Within a year from the date of the deed, and was 
not entitled to reckon the year from the date on Which the possession by the mort- 
gagee of the share Was recognised by the revenue department, and the suit was 

therefore barred by art. 10, sch. ii of Act XV of 1877. 

The facts of this case are sufficiently stated, for the purposes of 
this report, in the judgment of the High Court, to which the jfiain- 

* Second Appeal, No 1076 of 1878, from a decree of Mirza Abid All Beg, Sub- 
ordinate Judge of Mainpuri, dated the 8th August, 1878, affirming a decree of 
Muoshi Mahabir Prasad, Munsif of Etah, dated the 8th March, 1878. 
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tiff appealed fimi the decree of the lower appellate Oonrt. That 
decree affirmed the decree of the Court of first instance, which dis- 
missed the plaintiff’s suit as barred by limitation. 

The plaintift contended in second appeal that limitation ran 
from the date that mutation of names took place, and the suit was 
consequently brought within time, 

Babu Oprokash Chandar, for the appellant. 

Munshi Hanwnmi Frasad, for the respondents. 

The judgment of the High Court was delivered by 

Peakson, J, — On the 19th December, 18”6, Ainar Singh bor- 
rowed money from Tota Ram, and mortgaged bis zamiiidari share 
as security foi’ the repayment of the amount. The agreement, was 
that the mortgagor should remain in possession of liis share and 
pay the interest on the loan annually to the mortgagee, who, in 
the event of default in payment of the interest, was empowered to 
sue for actual I'lossession of the share. By the terms of the ivajih-- 
vFarz the plaintiff contends that he \vas entitled to have had an 
offer of the share made to him before it was mortgaged to Tota 
Ram, and he now claims proprietary possession of it. The suit 
was instituted on the 8th February, 1878, and the cause of action 
is said to have arisen on tho 19th of May, 1877, when Tota Ram’s 
name was substituted for that of Amar Singh in the proprietary 
registers in pursuance of the transaction. The plaint, however, 
alleges that Amar Singh, notwithstanding the mutation of registry, 
is still in possession of the share. On the other hand Tota Ram 
alleges that he has been in possession of it since the execution 
and registration of the deed of mortgage. Whether the mutation of 
registry was merely a precaution to secure the mortgagee’s interests, 
\Yhether he has been only hitherto receiving the interest due to him 
annually for the mortgagor still in x^ossession of the share, or 
whether in consequence of default in payment of' tho interest the 
share has passed into the actual possession of the mortgagee, 
those are questions ■which find no answer in the judgments of the 
lower Courts. But it seems to us that whether, as Tota Ram avers, 
he has been in plenary possession since the date of the deed, or 
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whether, in accordance with the tenor of the deed, he has only had 
such constructive or partial possession of it as is involved in the receipt 
of interest on the loan secured by the mortgage, the plaintiff was 
equally bound to have brought his suit within a year from the date 
of the deed, and is not entitled to reckon the year from the date 
on which the possession of the mortgagee of the share was rightly 
or wrongly recognised by the revenue departmeni Concurring 
therefore in the opinion of the lower Courts that the suit is barred 
by art 10, sob. ii of Act XV of 18 77, we disallow the pleas in 
appeal, and dismiss the appeal with costs* 

Appeal dismused. 

Before Mr. Justice Pearson and Mr* Justice Oldfield. 

MANGAL KHAN (Dependant) v. MUHTAZ ALI and others (Plaintifes).^ 

Land in a malial held by the lamhardar as hhud-kaskV' at a nominal rental — LiabU 
tiiy of lamhardar to co-sharer for profits^ Act XV III of 1873 P. Bent 

3 , 31 , 209 * 

The land in a certain mahal was recorded as held hy M, the lamhardar, as 
'klmd'hasht'^ at a certain nominal rental. P or two years in succession M sub-let such 
land in part or in whole for a less amount’ than such nominal rental; the third 
year such land lay fallow. Certain persons sued as co-sh arers in the mahal to 
recover from M" their share of the profits on account of such years. M set up' as a 
defence to the suit that there were no profits, on the contrary, a small loss. The 
lower Courts held M answerable for the rental recorded. 

Held that it was doubtful whether the provisions of s. 209 of Act KVIII of 1873 
were applicable in the present case, and that, even if such provisions were applicable, 
the lower Courts having neither found that more Was realised from the land than 
had been accounted, for by iH, nor that the failure to realise more was owing to 
gross negligence or misconduct on his part, the decree of the lower Courts could 
not be sustained. 

This was a suit by three co-sharers for their share of the profits 
of a mahal for the years 1282, 1283, and 1284 fasli. The defen- 
dant in the suit was the lamhardar of the mahal, and held all the 
land in the mahal at a certain rent. He set up as a defence to the 
suit that he had not cultivated the land. The Court of first instance 
held that the defendant' was liable for the recorded rent of the land 

^ Second Appeal, No, lOaS of 187S, from a decree of R. F. Saunders, Esc^., Judge 
of Farukhabad, dated the 30th July, 1878, modifying a decree of J. L. DeauistOBj 
Esq., Assistant Collector, dated the 8th tfune, 1878. 
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irrespective of the question whether or not he had cultivated the 
land; or how much rent he had realised from his sub-tenants, and it 
gave the plaintiffs a decree. On appeal by the defendant the lower 
appellate Court also held that the defendant was liable for the 
recorded rent, bnt disallowed the interest claimed by the plaintiffs. 

The defendant appealed to the High Court, contending, amongst 
other things, that he was not liable for uncollected profits unless he 
had omitted to collect them through gross negligence or miscon- 
duct, which was not found. 

Munshi Kashi Prasad^ for the appellant. 

Pandits Ajudhia Nath and Narid Lai, for die respondents. 

The judgment of the Court was delivered by 

Pearson, J. — The land in this mahal appears to have been 
recorded as the khnd-kasJit (1) of the lambardar Mangal Khan, and 
to have borne a nominal rental of Rs. 79-6-0. In 1282 and 1283 
- fasli it is stated to have been underlet by him in part or in whole 
for Rs, 28-6-0, and in 1284 fasli to have lain fallow.. 

This is a suit brought by the plaintiffs as co-sharers in the 
mahal for Rs. 115-6-0 as their share of the profits on account of the 
three years above-mentioned. The answer is that,, in reference to 
the facts above stated, there were no profits; on the contrary, a small 
loss. The lower Courts have, however, held him answerable for the 
I'ental borne on the rent-roll ; and the question for onr consider- 
ation is whether the view taken by them of his responsibility is cor- 
rect. It appears that in April, 1876, he attempted to get rid of his 
responsibility by resigning the holding. The Assistant Collector 
calls it his sir-land, whether rightly or not, in reference to the 
definition in s. 3 of the Rent Act, we have no means of ascertaining. 
The attempt was disallowed by the Collector. It may be a question 
whether s. 31 of that Act is applicable to such a holding. The 
lamhardnr’s position as cultivator of the joint land was not that of 
an ordinary tenant. Plis co-sharers in the estate could scarcely 
have sued him as a tenant for the amount entered in the rent-roll 

(1) the term appU^^ the proprietor cultivates himself, 

in the N.-W. Provinces to lands which 
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as fcbe rent of tlie land^ or even for a share of it proportionate to 
their shares in tlie mahal; although he may have been bound to 
distribute to them according to their shares the profits realised 
from it after defraying the expenses of cultivation and paying the 
Government revenue and village-expenses. S. 209 of the Rent 
Act provides that, in, any suit brought by a co-sharer against a 
lamhardar for a share of the profits, the Court may award to the 
plaintiff not only a share of the profits actually collected, but also 
a suni eqrial to the plain tifi’s share in the profits which, through gros.s 
misconduct or negligence, the lamhardar has omitted to collect, 
I3ut for this special provision, such an award could not he made 
in a suit for profits, and it seems very doubtful whether that provi- 
sion is applicable in the present case. The position of a lamhardar 
who fails to collect rents fixed on lands held by tenants is very 
different froni that of a lamhardar who is uiiable to arrange for 
the cultivation of lauds sometime held by him as Ichud-kasht, 
in the present case even were s. 209 applicable, the lower 
Oourts have neither found that more was realised from the land 
ihan has been accounted for by the lamhardar, nor that the failure 
to realise moi'c was owing to gross negligence or misconduct on his 
part. Such being the state of things disclosed , by the record, we are 
of opinion that the decree of the lower Courts cannot be siistained. 
We accordingly decree the appeal and dismiss the suit with costs 
in all the Courts. 

Appeal alloived. 
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iLtjART SKINNER aZias NAWAB MXRZA (Plaintiff), 

AND OTHERS (DEFENDANTS). 

[On appeal from the High Court of Judicature at Allahabad, Nortli-Westerh 

Provincey.] 

Pauper peiition-^ Payment of Court fees hy petitioner — Date of institution of suit-^ 
Limitation-^ActVllIofldi^^iSAZ-^Transferofsuit 

wixere, 3 .,person, being at the time a pauper, petitions, under the provisions of 
Act YIII ol 1869, for leave to sue as a pauper, hut subsequently, pending ail 
inquiry into his pauperism, obtains funds which, enable him to pay the Court-fees, 
and his petition is allowed upon such payment to be. numbered and registered as a 
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1879 plaint, Ms snit sliall be deemed to have been instituted from tlie date when he 
y' '■ ' filed bis pauper petition, and limitation runs against him only up to that time, 

^tuart j jj yjjj 1859, enacts that -where a suit is brought for immove- 

SaiNNKR , 

alias Na-wab able property situated -^vithin districts subject to different Sudder Courts, 

the Judge in whose Court the suit is brought shall apply to the Sudder Court to 

Willtam subject for authority to proceed, and the Sadder Court to which the 

Orub. application is made, -^ith the concurrence of the other Sadder Court within whose 
jurisdiction the property is partly situated, may give anihority to proceed. But 
no power is expressly given in the section cited, or elsewhere in the Act, to direct 
the transfer of a suit brought in a Court suhordiimte to one Sudder Court to a 
Court subordinate to another Sudder Courts c. —Whether Sudder Courts acting 

in concurrence have power to make sUch a transfer? 

This was an appeal from a decision of the High Court of the 
North-Western ProvinceSj dated the 29th May^ 1876 affirm- 
ing a decision of the Subordinate Judge of Meerut^ dated the 6tb 
July, 1875. 

The question of law raised by the case w\as as to whether the 
claim of the appellant, who had originally applied for leave to site 
m/ormd but had afterwards paid the institution feesj was 

barred by limitation. 

The facts of the ease arc fully set forth in the judgment of ihcii* 
Lordships of the Privy ConneiL 

Mr. D, Mayne (Mr. C. W. AQ^thoon with him) for the appel- 
lant.— The question whether the appellant was a pauper was decid- 
ed by the Deputy Commissioner of Delhi, vrho had jurisdiction to 
decide it, and whose decision on the point was^ consequently, bind- 
ing on the Meerut Court to which it was transferred. To enable 
him to decide the question of pauperismj the Deputy Commissioner 
did not require any special authority from the Chief Court of 
the Panjab. Had he found that the appellant was Hot a pauper^ 
he would have had no occasion to apply to the Chief Court for leave 
to try the case. There wmiild have been no suit to try. Ss. 11, 
12, and 13 of Act VIII of 1859, which relate to suits where the 
property is situated in different districts, assume that all that is 
necessary has been done to bring the proceedings into the form of 
a mit. The petition of a person alleging himself to be a pauper 
does not become a suit until he is found to be a pauper and his 

(1) The judgment of the High Court is printed at page SCO, Yol* I. oi; these 
, l^eports. 
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application is admitted as a plaint. It is only proceedings an the 

suit which, under the sections referred to, require sanction from 

the Sudder Court. If, after finding the appellant to be a pauper, 

the Deputy Commissioner failed to cause the petition to be numbered 

and registered as a plaint, that was his fault, and cannot prejudice 

the appellant. He applies to the Chief Courtof the Panjab for leave 

to try the suit.' The order of the Chief Court treats the matter 

as having assumed the form of a suit. It directs the plamt to be 

-returned to the plaintiffs with instructions to him to proceed in a 

Court of the North-Western Provinces. That order must have 

been passed with the concurrence of the High Court of the North- 

Western Provinces, otherwise the Chief Court could only have 

refused leave for the trial of the case by its own subordinate 

Court. The order passed implies a transference of the record or 

change of venue. When the case went back to the Court of the 
■ * 

Subordinate Judge of Meerut, it went back us a suit in which the 
plaintiff’s pauperism had been established, ripe for the settlement 
of issues and for trial on the merits. 

If, however, the finding of the Deputy Commissioner of Delhi 
was not binding on the Meerut Court, and the latter Court had to 
try the whole matter de noro, still, as the plaintiff was in fact a 
pauper both when he first presented his petition and also after- 
wards when wdth the money of friends he paid the courtffees, his 
plaint when it was admitted should have beeii treated as filed on 
the date when it was originally presented as a petition. The 
appellant’s application for deave to sue as a pauper being made • 
bond fide and without fraud, it was inequitable and unjust that the 
mere payment by him of the court-fees should have the effect of 
putting him out of Court on the plea of limitation. S. 308 of 
Act VIII of 1859 enacts that where the pauper’s application is 
granted, his petition is to be deemed a plaint, but it does not enact 
that the petition shall iiot be deemed a plaint, if, pending the 
inquiry into his pauperism, the petitioner finds means to pay the 
court-fees. The decision in Seetaram Gowr v. Goluk JIath Dait (1) 
W'as as applioal^le to a case like the present as to the case 
w^here leave is actually given to a petitioner to sue as a pauper $ 
and, the Explanation appended to s. 4, Act IX of 1871, was not. 

(1) Marslialt’s J 
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inconsistent witli the view that the appellant’a plaint was tiled 
from the date when it was presented as a petition. His application 
was in fact a plaint, plus a request for leave to sue as a pauperj 
and although it became iinnecessar}^ for him to obtain that leave, 
the plaint was not abandoned. If the Courts below were right in 
their view, a person who, after presenting a petition for leave to 
mo as a pauper within the period of limitation, happened to snc^- 
peed to property, niight find himself disabled from proceeding. 

Mr. Leithy Q. C., and Mr. Doyne^ for the respondent.— The 
appellant’s argument assumes that the Delhi Court had author- 
ity to determine that the appellant could sue as a pauper not 
pierelj in the Delhi Court but in the Courts of another Province. 
It was clear, however, that w^hen the case came before it, the Mee-? 
vut Court was entitled and bound to ascertain whether the appel- 
lant was a pauper or not. He might have been a pauper wdien 
before the Delhi Court, and yet no pauper when he came to Meerut. 
The authority of the Chief Court of the Panjab is only over its ow4 
subordinate Courts. It may forbid these to try a suit relating tq 
lands partly within the jurisdiction. But no order of the Chief 
Court of the Paujab is binding on a Court subordinate to the High 
Court of the North-Western Provinces. The suit could not there- 
fore bo transferred from Delhi to Meerut by any order of the Chiof 
Court of the Punjab. It might have been difForent if the High 
Court of the North-Western Provinces had intervened and direct- 
ed a transfer in concurronce with the Chief Court. The case not 
having been transferred, the appellant, when ho came back to the 
Meerut Court, must be taken to have commenced proceedings de 
noWj and as he withdrew his application for leave to sue as a pau- 
per, that application could not become a plaint, since, under s. 308, 
Act VIII of 1859, it could only become a pdaint upon the claiiiq 
to sue as a piauper being admitted. The case was governed by 
s. 310 of the Act, which permits a fresh suit to be insti^ted, [Sm 
Montague Smith. — The Courts have allowed the old plaint to stand, 
and yet say it is only to date from the payment of the stami> fees.] 
It is not a plaint until it is stamped, [Sir Robert Collier.— May 
it not bo stamped nuno pro tunc SiR Montague Smith.— May 
not stamps be added as though it had boon filed originally witli loo 
small a stamp ?]. A wholly unstamped plaint is n.ot to, ho receivodo 
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Mr. Maym ln reply. — The suit was regularly transferred. If 
potj the Meerut Court had uo jurisdiction to take it up without 
leave from the High Court of the Horth- Western Provinces, In 
that case the procee.'iings in the Meerut Court should be quashed 
as coram non judice^ and the appellant allowed to begin again 
deducting the time occupied by the abortive proceedings. [Sir 
Montaque Smith.— It may be doubted whether, with reference to 
s. 13, Act VIII of 1859; the High Court and the Chief Court 
together have po^yer to transfer a suit. The Act omits to provide 
such a power.] The finding of the Delhi Court makes the question 
pf pauperism m judicata. [Sir Montague Smith. — Not if this 
is a new suit. The question of pauperism is not a point in the 
pause; it is a mere matter of procedure.] S. 310 of Act VIII 
pnly applied where leave to sue had been refused. Here there 
was no refusal; and consequently no necessity to bring a fresh suit. 
The proceedings could properly be continued on the stamp fees 
being paid. The appellant’s original application bore an eight- 
anna stamp, and under s. 31 of Act VIII of 1859 the stamp 
pould be increased. 

On the conclusion of the argument their Lordships’ judgment , 
was delivered by" 

Sir Montague E. Smith.— The decision of this appeal is 
attended with considerable difficulty^ since it presents a case which 
is not provided for by the Code of Civil Px’ocedure. It becomes of 
importance to the parties, because the decision of the point of prac-? 
tiee determines the question whether or no the Statute of Limita- 
tions is a bar to the claim of the plaintiff. The original petition 
was filed in the Court of the Subordinate Judge of Meerut on the 
20th February, 1873, The claim of the plaintiff was to a share of 
the property devised by the will of the late Colonel Skinner. His 
plaim arose upon the death of his fixther. Major Skinner, which 
pccurredon the 22nd April, 1861. The petition set out all the par- 
ticulars required in a plaint, and prayed that the plaintiff might bo 
allowed to sue in formd pauperis. The claim embraced landed pro- 
perty which was situate partly within the jurisdiction of the High 
Court of the North-West Provinces and partly within the jurisdic- 
tion of the Chief. Court qf the Fanjah, The Judge of Meerut, 
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appaji'ently of his own motion, rejected the petition, 6n the ground 
that the question of the plaintiff's pauperism could be more conve- 
niently tried in the Panjab. The plaintiff thereupon filed it in the 
Court of the Deputy Commissioner of Delhi, and on the 14th April, 
1873, ah order was made by that Court, after examining witnesses, 
admitting the plamtiff‘’s suit forma paitperis. Before proceed- 
ing further with the suit, the Deputy Commissioner applied to^the 
Chief Court of the Panjab for authority to proceed under s. 13 
of the Code of Civil Procedure. That section enacts: If the 
districts within the limits of which the property is situate are sub- 
ject to different Sadder Courts, the application shall be submitted 
to the Sadder. Court to which the district in which the suit is 
brought is subject, and the Sudder Court to which such application 
is made may, with the concurrence of the Sadder Court to which 
the other district is subject, give authority to proceed with the 
same.” On the 29th of May, 1873, the Chief Court of the Panjab^ 
presumably not without having consulted the High Court of Alla- 
habad, directed that the plaint should be returned to the plaintiff, 
with instructions that he should present it to some Court in the 
North-West Provinces.” Accordingly the plaintilf took the pro- 
ceedings back to the Court of Meerut from which he had been ori- 
ginally driven,, and on the 19th July, 1873. an order of the Subor- 
dinate Judge of Meerut was made : That the case be brought on 
the file, and numbered.” . Their Lordships think it must be assum-. 
ed that this order was complied with, and that the plaint was 
brought upon the file, and was numbered. 

The first question which arises is, whether the finding of the 
Deputy Commissioner of Delhi, that the plaintiff was a pauper, can 
be imported into the suit when it found its way upon the file of 
the Court at Meerut, and that depends upon the construction to 
be given to sections 11, 12, and 13 of the Code of Civil Procedure, 
Undoubtedly, when a suit is in the position in which the present 
suit stood iu the Court at Delhi, it would be convenient and ]n’ 0 - 
per when an application had been made by the Judge of the Delhi 
Court to the Chief Court of the Panjab, and that Court is required, 
before it acts, to consult the Judges of the High Court in the juris- 
diction to which the plaint is to go, that those two Courts having 
consulted together should have power to direct that the cause 
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slioiild be transferred in its tlien state to tbe Court to wHcb they 
think it right and expedient that it should go. But the legislation 
stops short of enacting that it should b.e so transferred. -What it 
enacts is that the Judge shall apply to the High Court to which he 
is subject for authority to proceed, and the Court to which such 
application is made may, with the concurrence of the other High 
Court, give authority to proceed. There is no express power to 
transfer. Their Lordships having come to the conclusion to 
decide the case in favour of the appellant upon another ground, do 
not desire unnecessarily to express an opinion upon this first point. 
There being a grave doubt, at the least, whether the two Courts 
have powder to make the transfer, they think it would be a proper 
addition to be made to this section, that this power should be con- 
ferred upon them. . 

The other question which has been raised is as to tbe effect of 
the proceedings in the Court of Meerut, and whether the judg- 
ment of the High Court affirming that of the Subordinate Judge 
of Meerut is correct in holding that the suit is to be considered as 
instituted when the plaintiff paid the amount of the stamps into 
Court, and that the petition was converted into a plaint from that 
time only. 

In order to explain the view their Lordships have taken of this 
point, it wnll be necessary to refer to sonie of the proceedings. 
The oi'der of the 19th July, 1873, directing the case to be put on 
the file and numbered has been alx'eady adverted to. When that 
was done the defendants put in written statements objecting that 
the plaintiff ought to establish his position as a pauper in the Mee- 
rut Court, treating what had taken place at Delhi as irx’elevant, 
and upon those statements, on the 10th November, 1873, the 
Subordinate Judge of Meerut directed that the case could not be, 
heard, and rejected the plaint. There was an appeal to the High 
Court fi’om that decision, and on the 10th July, 1874, the High 
Court held that the time of the abortive proceedings at Delhi 
should be deducted from the peiiod of limitation, . and remanded 
the suit ” to the Subordinate Judge, directing him to proceed with it. 
That being so, proceedings were taken by him with a view to an 
inquiry into the pauperism of the plaintiff. Issues were framed, 
and a day was fixed for the trial of those issues 5 the day so fixed 
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was tile 27tli November, 1874. On that day the plainlifF present- 
ed a petition praying for leave to deposit the amount of the stamps, 
alleging that he had sncoeeded in negotiating a loan for a sum o’f 
money sufficient to cover the amount of the institution stamps. 
It appears that on the same day, having obtained the permission 
of the Siibordiiiato Judge, the plaintiff paid the proper stamps into 
Court. That liaviog been done, the defendants raised two objec- 
tions ; first, that the suit ought not to proceed, because the phiiu- 
tilT had fraiiduloutly applied to bo made a pauper when he had 
property ; and secondly, that the suit should b'e regarded as insti- 
tuted on the date the Ooiirt-feo was paid, which was beyond 
the period of limitation. The Subordinate ‘Judge went into 
evidence on the first issue, and found that there had been nd 
fraud on the part of the plaintiff in filing a petition to be allowed 
to sue as a pauper, and therefore it must now be taken that that 
petition was filed hoitd fide, and without fraud. On the other point 
the Judge held in effect that he saw no reason why, upon payment of 
the fee, the suit should not be deemed to be instituicd on the clay 
which the pauper admittance would have carried,” and added: 
“The Court, then, would allow the case to* proceed on its present 
basis, but at the same time would suggest to the defendants the 
advisability of appealing to the High Court to determine whether, 
by the substitution of the institution fee, the case is to be deemed 
a plaint and deemed to be filed on the day on wliicli the application 
to sue in forma panperis was originally submitted.” The Judge 
then directed that the application should be numbered and regis- 
tered, and be deemed the plaint in the suit, and that a day be fixed 
for the settlement of issues. This was the first opinion of the Sub- 
ordinate Judge, but he appears afterwards to have resiled from it,- 
and to have framed issues, two of them raising the questions which 
are now before their Lordships for decision. First — “ Can an ^appli- 
tion’ to be allowed to sue m forma pauperis be converted into a 
^suit’ as behveen parties at any subsequent date by filing the insti- 
tution fee, and in the latter instance, from what date should the' 
institution of suit be calculated the second, “ Is the suit barred by 
efflux of time.” Three other issues were settled as to the merits of 
the case, and the Judge, after settling these issues, examined wit- 
nesses. On the 6th July, 1875, he gave judgment. Having I'efer- 
red to the dates of the application to sue in forma pauperk^ and to 
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some of the other dates of the proceedings^ he says : The granting 
of the application, then, constitutes an essential ingredient to further 
progress, as an ordinary suit with the privilege of limitation counting 
from the day the petition to sue in forma pauperis Tas presonted, 
and not from the date when it was registei*ed under s. 308. But 
it will be seen that prior to the application to sue forrnd pau-- 
peris h&mg granted and whilst the question was still under in- 
quiry and investigation, the plaintiff has converted the matter 
into a regular suit, the consequence of which is that he has hy his 
own act given up the advantages or disadvantages (as the case 
might be) of the position he may have become possessed of. By 
such act the pauper application died a natural death, and by the 
conversion the regular suit came into operation on its own indivi- 
dual and inherent basis from date of such conversion, and as a con- 
sequence, in computing limitation, the computation must be made 
from date of such conversion, which places the plaintiff out of 
court.” No doubt, if the Judge is right, the plaintiff would be 
barred by the Statute of Limitations, and the plaint would be .pro- 
perly rejected. There was an appeal from that decision to the 
High Oourfe, which affirmed it. The following passage of their 
judgment gives the view of the High Court on the question: 
there is no provision in the law which allows the application pre- 
sented under s. 299 of the Code to be deemed the plaint in 
the suit when such application has been in effect revoked and 
superseded, by the payment of the fees chargeable under the Court 
Fees Act. In such a case we conceive that the date of the presen- 
tation of the plaint and institution of the suit must he taken to be 
the date of the payment of the fees.” The High Court does hot 
decide that the plaint ought to be rejected altogether. It seems to 
consider that the petition should be retained as a plaint, but that 
it should be taken to be converted into a plaint only from the day 
when those fees were paid. 

Now a petition to sue in forma pauperis contains all that a plaint 
is required to do. By s. 300 “ the petition shall contain the 
particulars required by section 26 of this Act in regard to plaints, 
and shall have annexed to it a schedule of any moveable or im- 
moveable property belonging to the petitioner, with the estimated 
value thereof, and shall be subscribed and verified in the manner 
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'"hereinbefore prescribed for the subscription and verification of 
plaints.’’ Therefore it contains in itself all the particulars the 
statute requires in a plaint, and,pZw5 these, a prayer that the plain- 
tiff may he allowed to sue in forma pauperis. 

The Act provides what shall happen if the prayer of the petition 
be granted by s. SOS. It also provides by s. 310 what shall be the 
effect of a rejection of the petition. But this case is one which the 
statute has not in terms provided for. The intention of the statute 
evidently was that, unless the petition >vas rejected, as it contained 
all the inaterials of the plaint, it should operate as a plaint without 
the necessity of filing a new one. Then what are th© facts in this 
case? The petition is filed, and proceedings are taken to inquire 
into the pauperism, which are delayed by various orders of the 
Court, after the plaintiff had been already bandied about iftom one 
Court to another until a very considerable period of time has ehipsad. 
Then, pending that inquiry, the plaintiff by paying the amount of 
stamp fees into Court admits that he is, no longer desirous to sue as 
a pauper, and gives up so much of the prayer of bis petition as asks 
to be allowed so to sue, but no inore. The defendant, so far from 
being a sufferer by that change, is benefited, as both parties will go 
on with the litigation on equal terms. Is there, then, anything iu 
the Act which requires that in such a state of things the petition 
of plaint shall be rejected altogether, and the plaintiff be compelled 
to commence de novo ? Their Lordships do not see their way to the 
middle course followed by the Court in holding that the petition 
was converted into a plaint from the date of the payment of the fees. 
To be logical, the Court should have rejected it altogether. The 
petition of plaint was placed upon the file and numbered on the 
.19th July, 1873, and this is the plaint that is allowed to go on. 
Although the analogy is not perfect, what has happened is not at 
all unlike that which so commonly happens in practice in’ tlio 
Indian Courts, that a wrong stamp is put ui>on the plaint origi- 
nally, and the proper stamp is afterwards affixed. The plaint is 
not converted into a plaint fromi that time only, but remains with 
its original date on the file of the Court, and becomes free from tlm 
objection of an improper sfamp when t-ho correct stamp ha^ bce^ 
placed upon itt 
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Tliis not provided for by the Act, approaclies siiore 

nearly to the state of things contemplated by s. 308 than that con- 
templated by s. 310. There are no negative words in the Act requir- 
ing the rejection of the plaint under circumstances like the present, 
nor anything in its enactments which would oblige their Lordships 
to Bay that this petition, which contains all the requisites which the 
statute requires for a plaint, should not, when the money has been 
paid for the fees, be coilsidersd as a plaint from the date that it 
was filed. It is obvious that very great injustice might be done if 
till s were not to be the practice. There could hardly be a stronger 
instance of the mischief which might arise than what would have 
happened in this Case. Their Lordships of course say nothing 
about, the .merits of the case. The claim may be utterly untenable, 
but on the assumption that the claim is a good one, nothing more 
uiyust to the plaintiff could have happened than that he should have 
been deprived, by having done an act which is in itself meritorious, 
of the benefit which he would have had if he had been, found to be 
a pauper. He was a pauper when his petition was filed. Suppos-* 
ing there had. been any fraud found by the Judge, the considera- 
tion which would determine the judgment would then have bean 
different. 

Their Lordships have only to advert to the Statute of Limitation^, 
Act IX of 187 1. Their Lordships think that their decision is in 
no way inconsistent with this Act. The explanation in section 4 is 
this : A suit is instituted in ordinary cases when the plaint is pre- 
sented to the proper officer; in the case of a pauper when his appli- 
cation for leave to sue as a pauper is filed.’’ In their view the peti* 
tion to sue as a pauper became a plaint, and under this statute the 
suit must be deemed to be instituted when that application Was 
filed. 

In the result their Lordships will humbly advise Her Majesty to 
reverse both the decisions below, and to remand the case for trial ou 
the merits. The respondents must pay the costs of the appeal. 

Agents for the Appellants t Mr. L. TF&ow. 

Agents for the Hespondenfe : Messrs Itoung^ Jackson^ and 
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Before Mj\ Justice Pearson and Mr. Justice Oklficld, 

RAGHU NATH BAS CPlaintiff) v. ASHE A F HUSAIN KHAN and Another 

(Defendants). 


Act X of 1877 iCivil Procedure. Co dc)^ s. l\l^Set~off’-3Iorigage, 

The usufructuary mortgagee of certain land > sued the mortgagor for the 
money due under the mortgage. The mortgagor alleged that the mortgagee had 
committed waste and was liable to him for compensation whiclvhe claimed to set-off. 
:B(4d that under s. Ill of Act X of 1877 the amount of such compensation could 
not he set-uff . 


The facts of tliis case, so far as tliey are material for tlie purposes 
of this report, were as follows : On the 12th September, 1869, 
Ashraf Husain Khan and Sharif-unmissa, who each owned a 
Ctiftain share in a garden, jointly gave Hingan Lai a usufructuary 
mortgage of their shares for a term of five years. Hiugan Lai’s 
interests uncler this mortgage were sold in the execution of a decree, 
and wore purcliased by Raghu Nath Das, who. in January, 1878^ 
sued Ashraf Husain Khan and Shari f-umnissa, the term of the 
niortgnge having expired, to recover Es. 569-4-0, the money dit© 
under the mortgage. The defendants claimed to set-off their shares 
of a sum of Rs 1,161-L4, being the value of certain trees which 
they alleged had existed in the garden, and Which Hingan Lai had 
either cut down or destroyed, andof the materials of certain build- 
ings whiclithey alleged had existed in the garden, and which Hingan 
Lai had pulled down and sold the materials of. The Court of fii’st 
instance, in giving the plaintiff a decree, allowed the defendants a 
set-off of Rs. 275 on account of the acts of waste committed by 
Hingan Lai. On appeal by the plaintiff the lower appellate Court 
held that the defendants were entitled to a set-off on such account, 
but reduced the amount to Rs. 150. 

Tbe plaintiff appealed to the High Court, contending that the 
set-off claimed by tbe defendants could not be allowed. 

The Senior Gwernmmt Pleader (Lala Jnala Prasad) and 
Mimshi jBanuman Prasad j for the appellant 

• Second Appeal, No. 1031 of 1878, from a decree o,t Riii BakhUiwar Singh, 
Subordinate Judge of Benares, dated the 9fch September, 1878, modifying a decree 
of Babu Farmoda Charn Banarji, Muusif of Benares, dabei the 22iid June, 1*^78. 
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- The judgment of the Court, so fur as it related to the above con- 
tention, was as follows : 

Jnr.«MEKT.-We are of opinion that the plaintiff’s ohjection^o 
the set-off allowed by 'the Courts below is valid. Under s. 1 , 

A t X of ascertained sum of money ega y . 

- cn b. i suy.6b of ».f-off on., io neceo.„j 

such claim both parties fill the same character as they fill 

VL plaintiff’s suit, the claim must be ceHam and deterim.mte ^ 
and in the same right and of the same bnd. The 

. ^ ly the defendonl, io this enit, f.t eetim.ted dom.gee to pro- 
f ^ ' .-ifTMaod as security for money lent, does not meet the 
■ LTirelnta'o-f the law, so as to be capable of being set-off ag.mst 

the pl'aintiff’s claim for the money lent. 

Tf La, been held that mesne profits is in the nature of damages 

and is not a^ e o ^ carriage of goods ttiat 

held in a sui y < ‘ ^ amount of damages claimed against 

the defendant cannot se off the amoun 

the pUintiff for injnry ^ fterofore aUo« to plain- 

damage in a separate suit ^2)., we ma„L 

tiff’s appeal. — 

appellate criminal. 

Before Hr. Justice 

BSH'RBSS OF INDIA 0. BALDliO SAHAI. 

• dri T V of 1860 (Ponul Goae), -s 

Attempt to oitainjtn Illegal g 351 . Warrant case-Defenoe— 

Bight of accaiel per:so>i to arose 

the Court to summon material witness. . „ 

eJ:u:nv inlnbpUcUaslue.pUcUterm^^ ^ Pension Depart.ea, 

WEere,tEertIore....wH,> 

in an interview. With A, who was an that 

own influence in deparunent and 

inflaence awai » and on the overture being rejected, 

.thing might be effccte y ^ ^3p._ 218 . 

ri) Bnteerummom Ojpadhya ■ MS 

V) W»r./lcrrofd, lC^.B'. 295 . , 
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concluded by declaring that A would rue and «ilcnt the rejection of it, held that 

the offence of attempting to obtain a bribe was consummated. 

The charge haring been read to the accused person he stated His defence to th? 
same, upon which the Magistrate, the witnesses for the prosecution being m 
attendance, called upon the accused to cross-eaamine them. Ihe accused refused 
to doson^il he had examined the Witnesses for the defence who were not m 
a^endance. The Magistrate then discharged the witnesses fot the prosecution 
and adjourned the trial fot. the production of the witnesses for the doEcnoe. 

Beld per SrANKiu, J., that the acensed was not entitled to hare the witnesses 

^ J J, they mitxUt be cross-exaiunGd by the 

for the prosecution suniinoiied, m oPder tli.it tocy j 

accused! on the date d-ued for the examination of the witnesses for the defence. 

Held also par Scakicic, J., that the Magistrate, was empowered to record both 
ora.l and documentary evidence after the witnesses for tlie defence had been osa- 

mined. ; 

This was an appeal to the High Court by the local Gorermnent 
against a judgment of acquittal by Mr. H. Lushington, Sessions 
Judee of Allahabad, dated the 22nd November, 1878. One Baldeo 
Bahai was convicted by Mr. J. B. Thomson, Magistrate of the first 
class, on the 16th September, 1878, under s. 161 of the Indian 
'Penal Code, of attempting to otiiain an illegal gr itification. On 
appeal Baldao Sahai was acquitted by the Sessions Judge, the Judge 
holding that the acts of the accused were not acts committed towards 
the commission of the offence of attempting to obtain an illegal 
gratification, but acts preparatory towards the commission of such 
offence, and that consequently the accused could not be convicted 
of such offence. The facts of this case are sufficiently stated for 
the purposes of this report in the judgment of the High Court. 

The 'Junior Government Pleader (Babu Dioarka Nath Banarji), 
for the Crown. 

Mr. Oolvin and 'Mr. L. Dillon, for Baldeo Sahai. 

The following judgments were delivered by the Court i . ' 


Spankie, j. — T he acensed was charged that ho on or about the 
30th July, 1878, being a public servant, attempted to obtain from 
Abbas Ali, for himself, a gratification other than legal remunera- 
tion, as a motive or reward for showing favour in the exercise of 
his official functions, and thereby with having oommitted an offence 
punishable under s. 161 of the Indian Penal Code. 
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If we accept the evidence of Abbas AU/ it is clear that he at 
least quite understood that Baldeo Bahai had expressed evefy 
readiness to use his influence in his (Abbas All’s) favour provided 
that he was paid for doing so. I felt some difficulty at first when 
I considered the case whether an attempt to obtain” an illegal 
gratification had been made out. But I am satisfied that not only 
was the intent to commit the offence defined in s. 161 of the Penal 
Code present in the mind of Baldeo Bahai, and for some time too, 
but that he made preparations to do so, and when these prepara- 
tions and his plans were ripe, he attempted to carry out his inten- 
tion. it is shown in evidence that the grant of a pension to 
Abbas Ali was received in the Accountant- General’s Office on the 
I5th. June. But an anonymous letter had reached the office, 
suggesting that there had been breaks in Abbas AH’s service, and 
great care should be taken in passing his pension 5 that the Assist-^ 
lant Accountant-General in charge of the Pension Department 
dii’ected that the permanent payable order” should he issued, 
that he took no notice of the letter because it was anonymous ; and 
that he made over the file to Baldeo Bahai, who is a clerk in the 
pension pay department, to carry out his orders. 

It is also shown that the Government of the Srorth-Western 
Provinces had sanctioned the pension on the 12 th June, 1878. It 
is also shown that the file was made over, as stated above, on the 
14th August or thereabouts .by Mr. Qarnac j^fter the objections of 
the Deputy AcoountantrGeneral to the pension had been consider- 
ed by the Local (^overument and over-ruled, so that Baldeo Bahai 
must have been fully aware that no further objections to its pay- 
ment would be entertained. When Abbas Ali first saw Baldeo Bahai, 
which I agree with Mr, Thomson must have been about the mid- 
dle of August, he was told by .Baldeo Bahai that an anonymous, 
petition had been received objecting to the pension ; that from 
what was written fie was afraid that there would be a fuss about 
it ; that Biss Sahib had raised several objections, and a report had 
been prepared that Rs. 25 a month in e 3 ;:cess of the proper pension 
had been sanctioned, and Baldeo Bahai promised next day to sho w 
Abbas Ali the petition. The next day Abbas Ali met Baldeo 
Bahai near the Accountant-General’s Office with the file in his hand 
^nd drove Mm home, It w^s evening, uad Buldeo Bahai said that 
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it was too late, lie had better come the next morning, and will 
show you the letter.” 

So far Baldeo Sahai had made his preparations for carrying 
out his previously conceived plans and intention. He had also 
stimulated the curiosity of Abbas Ali and excited his fears by the 
false assertion that there were still di^^^culties in the way oi his 
getting the full pension already sanctioned. The next day at 8 
A M. Baldeo Sahai showed the anonymous petition and told Abbas 
Ali of two pension cases wliich had been carried thrcngh by him. Tn 
one instance he had obtained half pay instead of one-third as pension • 
for Mirza Ali, and in the other he had increased the pension of Ali 
Bakhsh Khan to Rs. 400 a month. There can be no doubt that, 
if this evidence he true; this statement of his successful efforts to 
secure better pensions for persons was meant to act upon Abbas Ali 
and induce him to follow the lead which Baldeo Sahai was now 
bent upon giving to him. He now begins wliat may be called 
business and what I think constitutes an attempt on his part to 
obtain a gratuity from Abbas Ali (1), The intention had been con- 
ceived, the plans had been matured, and all prepai ations made, and 
though no specific sum bad been asked for, the transaction had so 
fiar advanced, that Abbas Ali had thoroughly understood what was 
being done, and put a stop to what might have been successful, if 
he had not refused to enter into any arrangement and intimated 
to him, that he would not give him anything.” That Baldeo 
Sahai understood that his attempt had failed is clear from his de- 
claration, “ You will rue and repent it.” If Baldeo Sahai had found 
a willing listener, there can be no reasonable doubt that his offer 
to arrange the business, if Abbas Ali wished it, in the manner 
suggested by which he understood to be the giving 
and taking of money, would have been accepted. Not only yvouH 
Baldeo Sahai have succeeded in his attempt to obtain a gratuity, 
but he would have caused Abbas Ali to commit an offence punish- 

(i) “ He (Baldeo Salmi) said that the the matter : he then said that the office 
office was a large one, much authority was a large one, if I wished it, eyc'ry 
was vested in him, and by such Icar-rawai thing migh t be accomplished : I said 
(z.€m I supposed giving and taking money) I did not wish to do anything of the 
such things were effected: I gave him nature of the *‘har-raw(li^’ he wished, 
to understand that nothing of that need that is, I intimated to him I would not 
he expected from me ; that as the re- give him anything: as I left he said you 
port had been written which he had will riie and repenlr it,*' 

<^libwa me, he could hay© no power in- 
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able mider s. 116 of tlio Penal Code. 1 tliink therefore that tliere 
can be no doubt that, if the evidence bo true,, the offence charged 
under s. 161 of the Code against the accused has been made oui 

On the merits I entertain no doubt of the accused’s guilt. I 
fully accept Mr. Thomson’s judgment in this respect. It is full 
and exhaustive, and deals with all the apparent difficulties, such as 
contradictory statements and discrepancies. The accused in no way 
made out his defence that he was the victim of a conspiracy on the 
part of the office hands organized by the head of his office, and so 
far from Abbas AH being eager to secure the punishment of Baldeo 
Sahai, there is proof on the record that he did not wish that there 
should be any criminal charge. He from the first stated to the 
Deputy OommissLQiier at Lucknow that he wished no notice to be 
taken of his complaint. If he could have got his pension order 
made out, he would have been quite content. 

An objection was taken . hy Baldeo Sahai’s counsel that the 
Magistrate had contravened a ruling of this Court and had refused 
to suniinou the complainant in order that he might be cross-exa- 
mined on the day fixed for hearing the defence. The law as laid 
down in s. 218 of the Criminal Procedure Code is: ^^If 
the accused person have any defence to make to the charge, 
he shall be called upon to enter upon the same and to produce his 
witnesses if in attendance, and shall be allowed to recall and cross- 
' examine the witnesses for the prosecution.” It appears from an 
order by the Blagisfcrate dated the 4th September, after hearing the 
defence, that accused’s pleader was offered an opportunity under 
s. 218 of cross-examining the witnesses. The pleader refused to 
cross-examine them and said that he would apply to the Court 
after he had examined his witnesses. The Magistrate held that 
he could not do this. The accused at this time had no witnesses 
in attendance. The case was adjourned and the witnesses were 
summoned. The ruling (1) cited by the respondent’s counsel 
did not determine the point whether, if the Magistrate before 
granting an adjournment called upon the accused to exercise 
his right of recalling the witnesses for the prosecution, and the 
accused refused to do so at that time, the Magistrate would there- 
(1) Queen v. Za/ Mahomed, H. C. R., !N.-W. T-> 1874, p. 2S4. 


1879 ' 


Emprsss or 
India 

V . 

Baldeo 

Sahai^ 



1879 


EMPllIiSS OF 

India 

Baldeo 

Saiiai, 




She iNDiAN LAW . [YDL. tt. 

upon be at liberty to discharge the witnesses for the prosecution. 
This point the learned Judge expressly said need not now bedeter-* 
mined ” in the case before him. In the same volume with the 
ruling referred to is another (1) by Mr. Justice Pearson in which 
it is laid down that the section does not say that accused shall only 
be allowed to recall tod eross-exanline the witnesses for the pro-^ 
s'eciition, provided that he expresses his wish to do so at the time 
■when he is called upon to make his defence, and provided that 
these ivitnesscs be still in attendance in the Court and do not 
require to be re-sninmoned. The plain meaning and intention of 
the section was to allow him the right in question at any time while 
he is engaged in his defence and before his trial is concluded. Tire 
object of the section is clearly to secure the accused the opportunity 
of cross-examining the witnesses for the prosecution after he has 
been informed as to the nature of the specific charge which he is 
required to answer. Until he knows this he is not in a position to 
decide on what points the evidence for the prosecution is materiah 
If this opportunity bo secured, I do not appusliend that he has any 
further right of re-calling tlie witnesses. If the witnesses for ihe 
defence are in attendance, they are to bo examined, and after that 
the accused shall bo allowed to recall and cross-examine the wit- 
nesses for the prosecution. But if the witnesses for the defence 
not in attendance, the accused would still bo at liberty to recall 
the witnesses for the prosecution. If he refuses to exercise this 
right after he has entered on his defence^ ho cannot, I think, demand 
as a right the recall of the witnesses for the jprosecution, if the case 
be adjourned because he has not produced his witnesses. He has 
had the opportunity intended by the section. What his own wit- 
nesses may say can have little or no bearing on the cross-examin* 
ationof the witnesses for the prosecution who are called to support 
the charge, but not to refute the evidence for the defence. There 
is also a second objection that the Magistrate acted illegally and 
against the practice of the Criminal Courts, inasmuch as he record- 
ed evidence for the prosecution, both oral and documentary, aftet 
the case for the defence had been closed. S. 351 of the Criminal 
Procedure Code, however, gives the Magistrate power to summon 
. any witness at any stage of any proceeding, inquiry or trial, if 
(1) Qvhti y. tal Singh, H. Q. B., H.-W. K, 1874, p,>rO# 
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evidence of sucli person appears essential to tte just decision of the 
case. Trial includes the punishment of tlie offender ” (s. 4)^ so 
I see no valid objection to the course adopted by the Magistrate. 
The trial had not closed until he had sentenced the accused^ if con- 
victed. 

In conclusion I may state that the sentence passed was^ in my 
judgment, too lenient for the offence committed. I now find that 
my honorable colleague proposes to increase the amount of punish- 
ment by a fine, in which proposal I quite agree with him. 

Peakson, J.— I concur with my honorable colleague in the opi- 
nion that, for the reasons set forth in the Joint Magistrate’s able 
and well-considered judgment, the evidence of Abbas AH is sub- 
stantially trustworthy, and that it convicts the accused of an offence 
punishable under s. 161,- Indian Penal Code. ^Nor does it 
appear to me that the Joint Magistrate’s procedure is obnoxious to 
material objections. The view of the Sessions Judge, that the- 
accused has not committed any act towards the commission of 
the offence, ” and that all that he has done is only preparatory 
to the commission of the offence, ” is erroneous. It may be that 
the accused in sending for Abbas Ali and showing him the 
anonymous petition and exhibit B and making him aware of 
their contents w^as only paving the way for the commission of the 
offence in question. But when, after referring to- his own 
influence in the office and instancing two eases in which by that in- 
fluen’fee increased pensions had been obtained, he proceeded to iuti- 
• mate that any thing might be effected hj haf-rawai^ and on the 
overture being rejected, concluded by declaring that Abbas Ali 
would rue and repent the rejection of it, the accused was actually 
offering inducements for the purpose of obtaining a bribe. To ask 
for a bribe is an attempt to obtain one ; and a bribe may be asked for 
as effectually in implicit as explicit terms. As soon as he had caused 
Abbas Ali to understand that he was willing to render him a service 
for a bribe, the offence of attempting to obtain a bribe was consum- 
mated, and the Sessions Judge is wrong in holding that it was not 
consummated, but that the accused might have foregone his inten- 
tion of committing it. The punishment awarded by the Joint Ma- 
gistrate’s sentence is, however, scarcely adequate to the offencdp 
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I wotilcl, tlierefore, set aside the order passed hj the Sessions 
Court ill appeal, and restore the finding and sentence of the Court 
of the Joint Magistrate with this modirlcation, that, in addition to 
the punishment awarded by tlie sentence, the criminal Baldeo jS a- 
hai pay a fine of Rs. 200, or in default of payment undergo a fur- 
ther iinprisonment' for six months. 

Appeal alloioed. 


jBefore Mr. Justice Pearson and Mr. Justice Oldfield* 

EMPRESS OF INDIA ASOHAR m\LI and others.' 

Puklcnce of AccompUce-^Gonfession hj Accused person — A ct X of 1872 (^Criminal 
Procedure Gode)^ ss. r345, $i7^Act I o/lS72 (^Eukleyice Act), s* 2i — Pardon. 

Wherfe a imrdoii was teadei'ed by tlie Magistrate to a person supposed to have 
been concerned with other persons in offences none of which were exclusively triable 
by the Court of Session, and such person was examined as a witness in the case, 
Jield that, the tender of .pardon to such person not being warranted by s. 347 of Act 
X of 1872, he could not legally be examined on oath, and his evidence ^yas inadmis- 
sible. ■ . 

Held also, that the statement made by such person was irrelevant and inadmis- 
sible as a confession, with reference to s. 344 of Act X of 1S72 and s. 24 of Act I 
of 1872. 

This was an appeal to the High Court by Asghar Ali, Hamid- 
iid-din, and Aehal Behari, from convictions by Mr. W. Duthoit, Ses- 
sions Judge of Shahjahanpur, dated the 16th November, 1878. 
The facts of the case are sufficiently stated for the purposes of this 
report in the judgment of the High Court. On behalf of all the 
appellants it was contended that the statement made on the trial 
of the appellants by the witness Irtiza Ali was nob admissible as 
evidence against the appellants, and that, such statement being 
rejected, there was no evidence remaining which would justify the 
convictions of the appellants. . 

Mr. Colvin for Asghar Ali and Hamid-ud-din, and Mr. Leach 
and Babu Dioarka Na/lh Mukarji for Achal Behari, ^ 

The J nnior Government Pleader (Babu JDwarka Nath Banarji) 
for the Crown. 

The Court (Peabbon, J., and Oldfield, J.) delivered the 
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jODGMENT.-The appellants have been convicted by the Sessions ^ 

Judge of offences under ss. 261, 262, 409, 411, ° J tL Civil 

of MhjdaSnpor. Asgh.r AU is the dopotj reoor -keeper A...» A., 
e ! “ Wee’s Oooi Hemid-od-dia is tke deeree-wnter, and 

1 p BeSisaliterateciapraeiinttseCnrl of tte SMhjaWar 
Tuf -fi The appellants, together with Irt!2a Ail Khan, a eopj is m 

Mans, a. The oppel 

the Judge s ofhc , course of the 

Magistr.teoneh.rges^derss.«U ^ 

‘“’“ued*Um to ho » f"' Magistrate 

admitted him accused to the Sessions on charges 

2m!i 09 and 263, 409, 411. In the course of t^^^ 

® ' referred on their behalf to tie Judge to tho 

an objection P f j-j-tj^a Ali Khan, but was disallowed 

admission of the evidence of iitua AU iv , 

and his evidence was admitted. 

fnv the m-osecntion is that it was part of Achal Bebari’s 

The ^ Munsarim to punch the stamps on 

. business ° ^ Hamid-ud-din to punch them the second 

plaints 1 p^^ehing them removed the 

unohhterated Hamid-ud-din, who in his turn 

. been once punc e l passing through his 

removed ouoe-punc^d .^^J.^^_^^^^^^^ 

hands, replacing the records, such stamps being in tbeir 

record office and tahent om^^^^^^^^^^^ I, brief it was 

turn replaced by low w 1 and the others assisted in 

Achal Behan who st pjau of tampering with the 

concealing^he frau a"id that the spoil obtained by the sale of the 

A — : _ ■ 

The fact that ^blppTam^TacS'byond doubt, but the 
the records ef the appellants is that the evidence of 

objection taken on it there is no 

concerned in the frauds. 
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These objections are in our opinion valid. .The Magistrate is 
empowered to tender a pardon to an accused person with a view to 
examine him as a witness for the prosecution against other persons 
charged at the same time with him for an offencOj in tlie manner and 
in the cases specified in s. 34i7 of the Code of Criminal Procedure, 
that is, after recording his reason he may tender a pardon to any 
one of the persons supposed to have been directly or indirectly con« 
cerneci in or privy to any offence specified in column 7 of the 
fourth schedule annexed as triable exclusively by the Court of 
Session.” 

In the present ease the Ma.gistrate omitted to record his reason 
for tendering a pardon to Irtiza Ali Khan, and none of the accused 
before him were charged with any offence exclusively triable by a 
Court of Session, and we have no ground for inferring that Jrtiza 
Ali Khan was supposed to have been directly or indirectly con* 
cerned in or privy to such an offence, and, therefore, the offer of a 
pardon to him and his examination as a witness by the Magistrate 
and Judge were illegal and not authorised by s. 347. This examina- 
tion as a witness not being permissible under s. 347 was contrary 
to express law. 

After the offer to him of a pardon ho was under the provisions 
of s. 347 detained in custody pending the termination of the trial, and 
his position as one under accusation of an offence was in no way 
changed when he appeared before the Judge, and could not bo 
altered until he had been discharged, acquitted, or convicted, and 
with reference to the express provisions of s. 345, being an accused 
person, so long as he wms in that position he could not be put on his 
oath or examined as a witness in the case in which he was accused. 

His statement is also irrelevant and inadmissible with reference 
to s. 344, Criminal Procedure Code, and s. 24, Evidence Act. The 
evidence of Irtiza Ali Khan is therefore absolutely inadmissible. 

There is a decision by the Bombay High Court (1) quite in 
point and to a similar effect, and another by the same Court under 
the old Criminal Procedure Code, where evidence taken illegally 
under s. 209 of that Code on an offer of pardon was rejected (2). 

(1) Peg, V. Hanmanfa, I. L. R., 1 (2) Beg. v. Iic7nedms 3 Bom. H C 

Bom., 610. Rep., Or. a, 59, y . xi. v. 
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The ease referred to by the Sessions Judge (I) is not in point, 
for in that case the prisoner had been discharged by the Magistrate 
for want of evidence and does not appear to have been offered a 
pardon. We may add that the statements of Irtiza Ali Khan are 
exceptionally untrustworthy, for he is believed fey the Magistrate 
and the tTiidge to have fabricated false evidence against some of 
those whom he accused, and on this ’ground we should reject his 
statements against the appellants unless distinctly corroborated as- 
•against them, which we do not niid to be the case. 

Setting aside the evidence of the accomplice, there is nothing 
against the prisoners but bai'e suspicion arising out of the positions 
they held and opportunities they had of access to the records. On 
two occasions some old stamps were found, in Asghar All’s house 
once, and on another occasion hidden under the carpet where Nur 
Ali, a relation of the record-keeper, was sitting, but the Courts below* 
suspected that these stamps were placed by Irtiza Ali Khan in the 
place where they were found. As to any opportunities the appellants 
may have had of getting at the stamps on the plaints and records, it 
is clear that Hamid-ud-din and Acha-l Behari were not the only 
persons through whose hands the records passed, and others besides 
•them had access to them in the Munsifs Court, and these persons 
have one point in their favour, that the record-keeper of the Judge’s 
Court gave receipts for the records^ and they may say, with some 
^'show of reason, that the receipts would not have been given if the 
records had been tampered with. Nor was Asghar Ali the only 
person in the record office who had access to the records, and indeed 
it is admitted that many other persons must have been engaged in 
the frauds. 

There is nothing therefore to fix the guilt on any of the appel- 
lants, and indeed the counsel for the prosecution was unable to 
■support the conviction on other evidence than that of the approver, 
whose testimony we have rejected. We set aside the convictions 
-and direct the release of the prisoners. 
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APPELLATE CIVIL, 


Before Mr. Justice Pearson and Mr, Justice Spattkie, 

SrilB GOPAl!! AND OTiiCiKs (Defendants) v. BALDEO SAHAI (Plaintiff).* 

Act X of IMH (^Oivil Procedure Code)y s. Zi — Dismissal or Addition of Parties—-- 
Revenue Court, Power of----- Act X.V1II of 1873 {N.- W. P. Bent Act), s. 106. 

B and iV, tlio wortageca of a malial, granted the mortgagors a lease of the 
maiial, the mortgagors agreeing to pay “ the mortgagees’’ a certain rent half yearly 
“ oil account of the right they held in equal shares,” and that, in default of pay- 
ment of such rent, “ the mortgagees” should be entitled to sue for payment. The 
mortgagors having made default in payment of the rent, and B refusing to join in a 
suit against the mortgagors to enforce payment, B sued them alone for a moiety 
of the rent due. The Revenue Court of first instance held, ivitli reference tos. 106 
of Act XVIH of 1873, that B could not sue separately. Beid by the High Court 
that the order of the Revenue Court of first appeal directing, inter alia, that the 
Court of first instance should retry the suit after making N a defendant in the 
suit was not illegal, notwithstanding that the provisions of s. 88 of Act X of 
1877 were not made applicable to the procedure of the Revenue Courts by Act 
XVinofl873. 

Held per Spankib, J., that s, lOG of Act XVIIl of 1873 did not apply, and B was 
entitled separately to sue fur the whole of the rent. 

The facts of this case are sufiScieiitly stated for the puqioses of 
this report in the jiidgmonts of the High Court. 

Pandit Nand Lalj for the appellants. 

Babii OproJeash Chander Mukerjiy for the respondent. 

The following judgments were delivered bj^ the High Court : 

Pearson, J.- -If s. 32 of Act X of 1877 had been declared to be 
applicable to the procedure of Revenue Courts, the lower appellate 
Court’s order would have been fnllj warranted by the terms of its 
second clause. Merely by reason of the absence of any such 
declaration, or of similar provisions in the Rent Act of 1873, I am 
not prepared to hold the order to be illegal. It is a reasonable, 
equitable order, consonant to j’ndicial practice, conducive to the ends 
of justice, and not repugnant to anything in Act XVIII of 1873. I 
would dismiss the appeal with costs. 

* Appeal, No. 60 of 1878, from an order .of K. M. King, Esq., Judge of Meerut, 
dated the 28th May, 1878. . 
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Spanbiie^ J.- — The plaintiff is a joint mortgagee of the shares 
of the dafendants, the mortgagors, in an undivided estate. The 
laortgagees leased the estate to the mortgagors, taking from them 
a counterpart of lease dated 24th April, 1877, the date apparently 
of the mortgage. By the terms of the lease the mortgagors- were 
to pay Rs. 357 to the mortgagees, half at the Hari/’ and half at the 
rahi yearly, on acoount of the right they held in equal shares. The 
suit is brought by one mortgagee for half the rent due in respect of 
1283 fasli and 1284 hisli. The defendants contend that plain- 
tiff is a co-sharer in an undivided estate, and has never collected 
separately: he is barred from suing separately by s. 105 of Act 
XVillof 1873. 

The Assistant Collector holds that the case turns on the terms 
of th/d counterpart of the lease: this docinnent recites that defend- 
ants take over from Mangat Rai and Baldeo Sahai certain hinds, 
whereof Mangat Rai and Baldeo Sahai are possessed in equal 
shares, in consideration of the payment of Rs. 357 yearly, the former 
being liable for the Government demand: beyond these words 
there -is no separation of the mortgagees : their relation to the • 
ihrmers is‘a joint one : no one of them, the Assistant Collector lioldsj, 
can sue for a share under a division -which may obtain as hetween 
the mortgagees themselves : the plaint was informal and the suit 
must be dismissed. 

In aqipeal the Judge considered that the plaintiff could get no 
redress unless the Court exercised its powers under s. 32 of Act X 
of 1877. “ This being so,” the Judge adds, I think the Rent Court 
should have e:^.ercised its 'powers, and so conduced to the redress of 
‘whatiscertainly an injury suffered by the plaintiff, tu0., the non-rea- 
lisationof his rent.” He, therefore, remar.ded the case with direction 
that the plaintiff should have leave to amend his plaint, to ])Hy addi- 
tional iiistitation fee, and request the Court to make Mangat Rai a 
CO -defendant. 

It is oontendsd in second appeal that s. 106 of Act XVIII ot 1873 
bars the suit: the direction under s. 32 of Act X of 1877 to the 
first Court to amend the plaint and make Mangat Rai a party to 
the suit is wrong in law, as that section is expressly limited to the 
first hearing of tho suit. , , 


1879 


Shib Gopal 

V 

Baldeo, 

Sahac. 


37 


266 


THE INDIAN LAW HEF0RT8. 


[VOL. 11 


1879 


Shib Gofal 
■y, 

Baldeo 

Sahai. 


S. 32 of ActX of 1877 operates iu two ways. The Court ou or 
before the first hearing, upon the application of either pariy^ may 
order the name of any party, whether as plaintiff or as defendant, 
improperly joined, to bo struck out ; and it may at any time either 
upon or without such application, and on sueli terms as it thinks 
just, order any pluintiffi to be iiuiile a defendant, or that any defend- 
ant may be made a plaintiff, and tliat the name of any person who 
ought to have been joined, whether ns plaintiff or defendant, or 
whose presence before the Court may bo necessary in order to 
enable the Cotirt effectually and completely to adjudicate upon and 
settle alb questions involved in the suit, be addeel. So that if s. 32 
of the Aet could be applied to the case before us, the oljeetion taken 
by the appellant fails. No person, however, can be added as a plain- 
tiff* without his own consent thereto. 

, The present Rent Act, except so far as ss. 84, 148, 179, and 210 
are concerned, has made no provision for adding parties. Nor did 
Act X of 1359 do so, except under ss. 77 and 140. But the Courts 
heretofore have always hehl tliomselves at liberty to exercise the 
power vested in them under s. 73 of Act VIII of 1859 in such eases 
as the one before us. The order of tbo Judge, I agree with my • 
honorable and learned colleague, is one that is equitable and not 
repugnant to Act XVIII of 1873, whilst it is consonant to judicial 
})raqtico and the ends of justice. In this particular case the j)lain- 
tiff Cwuld have no redress unless ho mado tho co- mortgagee a de- 
fendant in the suit. It is stated in the plaint that Mangat Ilai had 
been invited to join in the suit and that he refused, being in leaguo 
, with the defendants. I he plaintiff sent a registered letter to him 
asking him to join in the suit, but got no reply. Therefore tlio 
jdaintiff* was compelled to sue for his half share. If, however, s. lOG 
of the Kent Act applies to this case, the plaintiff should be instruct- 
ed to sue for the entire share due, making tlie co-mortgagee a co- 
defendant. I, however, do not regard s. 10(5 as in any way operat- 
ing to bar the suit. The property referred to in s. 106 is an un- 
divided landed estate, and the co -sharer is the co-sharer in that 
estate, which is still the property of the mortgagors. It is true 
that the mortgagees represent the mortgagors as being in tem|K)rary 
proprietary possession of the property, but it is not in the eharaoter 
of a co-sharer in. an undivided property that the plaintiff’ brought 
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this siaiL On tlie coiitraiyj the terms of the lease show that though 
the mortgage was made to Baldeo Sahai and Mangat Eai, their 
shares in the mortgage were recognised by the ir ortgagors. Their 
shares were equal. It is true that it vfas provided that in case of 
default the mortgagees might bring a suit and realise the amoiint 
due* But there is the recognition by the lessees that under the 
terms of the mortgage-deed the plaintitfis entitled to half the sum 
payable under the lease, and on this account I think that the 
, plaintiff was entitled to sue for his share of it It may, however, 
be more strictly regular that he should sue for the whole siina 
due, making his co-mortgagee a defendant ; and if this is the course 
which the lower appellate Court is pursuing, for his order is not 
very clear, I eoneur with Mr,^ Justice Pearson, and would dismiss 
the appeal with costs. 

Appeal dismissed. 

FULL BENCH. 

Bisfore Mr. Justice Pearson^ Mr. Jusiice SpanJcie, anti Mr, Justice Oldfiekl. . 

€EAMAILI EUAE (Bevendant) v. KAM PRASAD (PLAraTipr) 

Hbidu Law — Fewer of the Father to alienate Ancestral property, 

F, during tl 3 e minority of his son iS, sold, in order to raise inoiiey for im- 
moral purposes, the ancestral property of the family. The purchaser acted in good 
i aith and gave value for such property. Held hy the majority of the Full Bench. 

J., and OSuDField, J.), in a suit by R against the purchaser and F to re-, 
e)ver such property and to have such sale set aside as invalid under Hindu Jaw, 
that such sale was not valid even to the extent of F’*' share, and that R was entitled 
to recover such property as joint family property. Held per Pbaiison, J., that R 
■could not recover such property, and that the purchaser, having acted in good 
f aitli, took by the sale Ps share in such property, and might have such share 
ascertained by partition. 

The plaintiff in this suit claimed to recoimr the posses- 
sion of certain immoveable property, and to have a sale of such pro- 
perty, dated the 30th December, 1859, made by his father, Fateh 
Chand, set aside. He made his father a defendant in the suit, and 
he sued on the allegation that the sale was invalid, the property 

* Second Appeal, No. 1068 of 1S77, from a decree of W. Lane, Esq,, Judge of 
Horadabad, dated tlie 18th July, 1877, TOverBing a decree of Maulvi Miiliamvnr.d 
WajjU-uUa Khan, Subordinate Judge of Moradabad, dated the l/tli March, 1S77. 
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being ancestral property nnd the sale not having been made for 
purposes recognised by the Hindu law as necessaiy purposes. The 
purchaser set up as a defence to the suit that tlie plaintiff 
could not maintain the suit in his father’s lifetiiii’e, and that the 
sale had been made for necessary purposes and was valid. The 
Subordinate Judge, on the 5t]i October, 1874, for reasons which 
it is not material to state, dismissed the suit. The District Judge, 
on the 25th December, 187n, on appeal by the plaintiff remaiuietl 
the case to the Subordinate Judge for the trial of tlvo issue, for 
what purpose was the property in suit alienated? The Subordinato 
Judge, on the 17feb March, 1877, found that the property in suit 
was alienated by Fateh Chand for the support of himself and the 
plaintiiF, his minor son, and his wives and dependents. The District 
Judge, on the 18th July, 1877, when the case came again before 
hi in, held that the sale was made without necessity, observing on the 
question of necessity as follows : From tlio evidence on the 

record it is clearly established that ap[>eUant’s fatlicr, who sold 
the property, was a man of iminonil habits : tliat ho was given up 
to wine and women, and ho wanted money in consequence of those 
habits; it is even asserted pretty often that his illness arose from 
those liabits : it is not alleged that ho Avas in debt, ami he cer- 
tainly did not require the mousy ( lis. 260) sonio eighteen years ago- 
for the necessary expenses of his son,’ then about three years old: 
the only possible ground that can be urged as an adequate one 
for the alienation is that the vendor was actually in Avant of means 
for his support and that of his family ; this I consider not shown : 
how have they got on these eighteen years since ; it has been re^ 
peatedly urged by respondent on the part of the heirs of the pur- 
chaser that the vendor then had no .other property left when ho 
sold this garden, but it does not therefore follow that there existe(f 
any real necessity for alienating i/i is* property : he has got on ever 
since without alienating property.” The decree of the District 
Judge directed that the deed should be retained in the custody of 
the Court for three montlis, and tluat, if the plaintiff paid the pur- 
chase-money into Court within that period, the deed of sale should 
1)0 delivered ft) him, and possession of the property in suit ba 
given to him. 

The defendant appealed to the High Ooiirb 
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The Division Court (Spankib, J., and Oldfield, J.,) before 
which the appeal came for hearing referred to the Full Bench the 
questions set forth in the order of reference, which was as follows : 

Order. — The suit has been brought by a sou of a Hindu to 
obtain possession in his father’s lifetime of joint ancestral property- 
alienated by the father under a deed of sale, and to cancel the sale. 
This sale took place in 1859, since when the appellant, defendant, 
and they whom he represents have held possession, and it affected 
the entire family property £ind Hot merely a share of it. The Judge 
has decreed the claim for possession, subject to the refund of the 
pitrchase-money to appellant, and reversed the decree of the Court 
of first instance, and has found on the evidence that the father of 
the plaintiff, Fateh Cliand, who was made a defendant, but did not 
defend the suit, was a man of immoral habits, who sold the pro- 
perty to further his vicious pleasures, and not under any necessity 
tecognised by Hindu law. There is no reason to believe that the 
purchaser acted otherwise than bo?id Jide. We refer to the Fall 
Bench of the Court the question whether the son can obtain posses- 
sion of the family property, and whether the appellant by his pur- 
chase has acquired the share of the respondent’s father, Fateli 
Chand, and may have that share ascertained by partition. 

Pandit Ajudhia J^cth and Baba Oprokash Climdev Mukerji for 
the appellant. 

Munslii Frasad and Mir Zaliur Husam for the 

respondent. 

The following judgments were delivered by the Full Bench s 

Pearson, — An answer to the first question must apparently 
be given in the negative, regard being had to the Plindu law as 
expounded by our Courts. 

On the hypothesis that the purchaser acted in good faith, I 
should, notwithstanding the lower appellate Court’s u asatis factory 
finding that the sale was made without any necessity, be inclined 
to answer the seccmd question in the affirmative. * 

Oldfield, J.— The question of the power of a son to set aside 
a sale of joint ancestral property effected by the father, and the 
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liabilUy of the joint ancestral estate for a fatlier’s clebts^ was dis- 
cussed by tbeir Lordships of the Privy Council in Girdltaree Lall \\ 
Kantoo Lall and Tliakoor x, Kantoo Lall^ decided 12th 

May^ 1874 (1), and the principle there laid down will be a gniile 
to the decision of the case before iis. In the first of those cases, a 
son sued, as in the case before us, to cancel a sale made by his 
hither of joint ancestral property, and to recov^er possession of the 
whole estate. 

Their Lordships cited the authority of Ilnnnoomamersaiid Pern- 
day V. Babooes Maiwaj Koomoeree (2), to' show the extent of 
the liability of the ancestral estate, quoted the remarks in that 
case of Lord Justice Knight Bruce, and observed: That is an 
authority to show that ancestral property which descends to a father 
under the Mitakshara law is not exempted from liability to pay 
his debts because a son is born to him : it would be a pious duty 
on the part of the son to pay his fatlier’s debts, and it liei ng tlie 
pious duty of the son to pay Ills father’s debts, the ancestral projicr- 
ty, in wliicli the son as the son of his father acquires an iiiierest liy 
birth, is liable to the father’s debts. The rule is, as stated liy Lord 
Justice Knight Bruce: — 'The iTeedom of the sou from the obligation 
to discharge the father’s debt has respect to the nature of tlio debt, 
and not to the nature of the estate, whether anoestral or acajuireil 
by the creator of the debt.’” And they go on to observe: It is 
necessary therefore to see what wuis the nature of tlio debt for the 
payment of which it was necessary to raise money by sale of tlie 
property in question. If the debt of the father had been contracted 
for an immoral purpose, the son might not be under any pious 
obligation to pay it, and he miglit possibly object to those 
estates which had come to tlie hither as ancestral property being 
made liable to the debt.” And further on in their judgment a case 
decided by the same Court, Junnuh Kishoree Koorm.tr v. BAiyhoo-* 
mindiin Singh (3) is cited, in wdiich it was held "^niiat it was 
necessary for the son, in order to set aside the sale of propierty for 
the purpose of paying the fatlier’s debts, to show that the debt 
was illegal or contracted for an immoral purpose;” in that case 
sales had been made simply in oi'der to raise money for some 

(1) 14 B. L. R., 187. (2) G Moore’s Ind, App., 393. 

C3) S.D.A,, L. P., ISGhp. 213. 
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purpose or anotber. Their Lordsliips refused to sei: aside the sale 1S79 

ill the case of Girclliaree Lali v. Kantoo Lall (1), finding' that tlie "" " 

, . CUAMAILI 

sale liad been made Aom' and for value, in order to save an- Kuab 
cestral property from sale in execution of a decree obtained on a Pkasad. 
Londj which it was not shown had been given for an immoral 
purpose. 

In the case now before \is, however, the facts, as found by tlie 
lower appeiiate Court — and we must accept them — are widely 
different, and if we apply to them the principle which has been laid 
down, a case seems to have been made out for cancelment of the 
sale. It has been found that the sale was not made for the purpose 
of satisfying any debts due, nor for the use of the family, or from 
proper necessity, the family being in fiiirly easy circunistances, but 
eiitifely to provide money for the indulgence by the father of 
immoral and vicious pleasures. A sale under such circumstances 
would be liable to be set aside at the instance of the son. Nor 
^ can we say this h a case in which the purchaser, as dealing with 

the guardian of a minor, or the manager of joint auoestral 
property, can claim partition, for though the transaction was so far 
bond fide on his part that he paid value for the property, it is clear 
that, if he had made reasonable inquiry, he could have learnt the 
circumstances under which the sale was being made, and been 
placed on his guard. 

It remains to be seen whetber the sale is valid to the extent of 
the Other’s interest in the property. Referring to West and Biihler, 
page 289, we find that it is stated that a single member cannot, 
according to the Shastras and to Colebrooke, deal directly with any 
portion of the common property, but that, acting on the dictum of 
Oolebrooke, that, in case of an alienation for valuable consicieradon, 
equity would perhaps awaird partition to the alienee, the Court has 
allowed execution against the common property to ascertain the 
individual share, and make it available to the creditor, and has 
recognised that a single co-parcener may sell or incumber his own 
share for valuable consideration, the vendor acquiring a right to 
partition ; and the Madras and Bombay High Courts have acted on 


(1) 14 B. L. K., 1S7. 
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^ s:9 ^]jjg pi’lneiple in tlie Cvase of both voluntary and involuntary sales (1), 

Ch'Vmaili But the principle cannot be said to have been hitherto recognised 

KuAii gp]0 0f India. In a recent decision, however, of the Privy 

BAJrl*KA,s4i>. Council, Demch/al Lai v. J ngihep Narain Singh, dated 25th July, 
1877 (2), the question has been discus-sed. In that case a father 
had executed a bond in hivonr of defendant who luid obtained a 
decree on it, and taken execution by sale of the father’s interests in 
ancestral property which he himself bought. The son broiighb the 
suit to recover the property. A question arose whether under the 
law of Mitakshara the share of one co-sharer in a joint family estate 
could be taken and sold in execution of a decree against him alone. 
After commenting on the cases decided by the Madras and Bombay 
Courts, and remarking that they affirm not merely the right of a 
Judgment-creditor to seize and sell the interest of his debtor in a 
joint estate, but also the general right of one member of a joint 
family to dispose of his share in a joint estate by voluntary cou-^ 
veyance without the eoncurrence of his co-parceners, and admit-^ 
ting that the latter proposition is opposed to several decisions of tlio 
Courts of Bengal, the Privy Council decided that the law, as respects 
the rights of an execution-creditor and of a purchaser at an execution 
sale, should bo declared to be the same in Bengal as that which 
exists in Madras ; and in the case before them tliey varied the 
decree which had been given for possession of the property to bp 
held for the benefit of the joint family, by adding a declaration that 
the purchaser at the execution-sale has acquired the share and 
interests of the father in that property, and is entitled to take such, 
proceedings as shall he advised -to have the share and interest 
ascertained by partition. No decision was made in that c^ase whether 
the same principle should apply to the case of a piiTchaser in a volun- 
tary sale,*which is the case before us ; but their Lordships went on to 
observe that, '^^lowever nice the distinction between the rights of a 
purchaser under a voluntary conveyance and those of a purchaser 
under an execution-sale may he, it is clear that a distinction may, 
and in some cases does, exist between them.’^ The objection that 
the sale is invalid even to the extent of a co-paroener's share is based 
mainly on the texts of Mitakshara, ch. -i, ss. i, vv. 27 to 30, and the 

Kaundan v. JRanu Panduj% 11 Btom, IT. 0. R., 76; 
Jfctnn-a-ru Naikan, 2 M.nd. H. G. Jl., 416 ; and Mahahcdaya v. Timaya, 12 Bom. H, 
'V'mwiev Bhat v. Vcnkatesh Saiihhav, 10 C. B., 138. 

Bym, H. C. B., 130, Udarani Bltamm y, (2) I. L. R., 3 Calc , 108. 
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constitution of the joint Hindu family as defined in Appovier v* Rama 
Subha Aiyan (1). The opposite view is supported by dicta of Cole- 
brooke^ Ellis, and Strange, and is that followed in the Madras and 
Bombay Presidencies, and the question was fully discussed in Vasudev 
Bhat Y* Venkatesli Sanhhav (2). But the question cannot be said to be , 
at this time an open one on this side of India. There is no doubt 
a current of decisions by this Court, invalidating sales by one 
co*parcener without the consent express or implied of his co-parcener, 
and I have not been able to find any case where a voluntary sale was 
held valid to the extent of the seller’s own interest, — Ajoodhya Par-- 
shad Y, Lalta Per shad (3); Baboo Ram v. Ga.jadhur Singh (4i); 
Bi/jnatli Singh v. Ranieshur Dgal (5) ; Jeynarain Singh v. Roshun 
Singh (6). The question has been decided in the same way by the 
Calcutta High Court in Sadahart Prasad Sahu v. Foolbash Koer (7), 
The law may be said to have been settled by a course of decisions, 
and it would be undesirable to disturb it. 


On this view the sale must be set aside, and the plaintiff is 
entitled to have possession of the property to be held as joint 
family property. 

Spankie:, J.— I accept the opinion of Mr. Justice Oldfield on 
the point referred to the Full Bench. 

APPELLATE CIVIL, , 


Before Mr. Justice Pearson and Mr. Justice Spanhie. 

SHED PRASAD (Jitdgm:ent-i>ebtc»e) v. AISTRHDH SINGH (Decree-holdee).* 
JBxecution of Decree-^ Act IX q/1871 (^Limitation Act), sell, ii, art 167, ch 2. 

The words ^Svhere .there has "been an appeal” in cl. 2, art. 167 of sch. ii of Act 
IX of 1871, contemplate and mean an appeal from the decree, and do not include an 
appeal from an order dismissing an application to set aside a decree under s. 119 of 
Act Yin of 1869. , • * 


(1) 11 Moore’s Ind. App. 75. 

(2) 1-0 Bom. H. C. R. 189. 

(8) S. D. A., N. W. 1861, voL ii, p. 315. 
(4) K-W. P. H. C. Rep , F. B. li., 1866-67, 

p. 86. 


(6)8. a A., N.-iy. P., 1864, vol 
i, p. 299 

(6) S. D. A, N.-W. P., 1860, p. 162, 

(7) 3 B, L. R., F. B., 31. 


* Second Appeal, No. 104 of 1878, from an order of C. W. Watts, Esq., Judge 
of Parukliabad, dated the 29th June, 1878, affirming an order of Maulvi Abdul 
Basit, Muiisif of Chibramau, dated the 10th May, 1878, 
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The decree in tins case was a decree for money and was made 
e.x parte against the defendant on the 2nd December, 1874. The 
defendant applied to the Court which made the decree, nnder the 
provisions of s. 1 Id of Act V III of l850, for an order to set it aside. 
The Court rejected this application, and the defendant appealed 
against the order of rejection. The Appellate Court, on the 17th 
April, 1875, aiBrmed the order of rejection, and dismissed the 
appeal On the 12th April, 1878, the plaintiflV the decree-holder, 
applied for the execution of the decree. The defendant, the judg- 
ment-debtor, set up as a defence to this application that the.execu- 
tion of the decree was barred by limitation. The Court of first 
instance held, with reference to the provisions of cl. 2, art. 167, 
seh. ii of Act IX of 1871, that the period of three years allowed for 
the execution of the decree began to run from the date of the order 
of the Appellate Court dated the 17th April, 1875, and the appli- 
cation for execution was consequently preferred within time. On 
appeal by the judgment-debtor the lower appellate Court concurred 
in the view taken by the Court of first instance of the question of 
limitation. 

The judgment-debtor appealed to the High Court, contending 
that there had been no appeal within the moaning of cl 2, art. 167, 


sch. ii of Act IX of 1871. 




Munshi iZanumun Pars/md, for the appellant* 

Pandit Ajudhia Nath and Lala Pnisad^iov the respon- 
dent. 

The judgment of the High Court was delivered by 

. Feaeson, J.— In our opinion the lower Courts are wrong in 
holding that the period of three years allowed by law for the exe- 
ention of the eai decree, dated 2nd December, 1874, should bo 
reckoned from the date of the order of the Appellate Court which 
upheld the first Court’s order i^efusing the application made by 
the defendant for the re-hearing of tHe suit, The first two clauses of 
art. 167, sch. ii, Act IX of 1871, allo^v three years for the execu- 
tion of a decree from the date of the decree, or ( wliei’e there has 
been an appeal) from the date of the final decree of the Appellate 
Court, 'We think it beyond 'doubt that the words, where there- 
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has been an appeal,” contemplate and mean an appeal from, the jgyg 

decree; and no other appeal. In the present case there was no ,i ■ 

appeal from the decree now sought to be executed ; nor indeed 
under the provisions of the old Code of Procedure was that decree Aneto'k 
appealable. The application for execution of the decree of 2nd 
December, 1874, presented on 12th April, 1878, was clearly beyond 
timey and should have been disallowed. We reverse the orders of 
the lower Courts and decree the appeal, with costs in all Courts. 


' Appeat aUmeed. 

Before Mr. Justice Spanlcie and Mr» Justice Oldfield. 

BAiM KISHEN (DbcreB'Holdbr^ v. SEDHU (Judgment-debtob). * 
Execution of Decree^ Act X of 1877 {Civil Procedure Code)^ s. 230. 

.fTeM tlaat the words '‘the last preceding application” in the third clause of 
s. 230 of Act X of 1877 mean an application under that section, and not an applica- 
under Act Vm of 1859. 

The decree-holder in this case applied ia February, 1878, under 
s, 230 of Act X of 1877, for tbe execution of the decree. He had 
previously applied under Act VIII of 1859 for the execution of 
the decree in July, 1877. The Court executing the decree 
refused to grant the application for reasons which it is not 
necessary for the purposes of this report to state. On appeal by 
the decree-holder the lower appellate Court refused to grant the 
application, with reference to the third clause of s. 230 of Act X of 
1877, on the ground that the decree-holder had not on the appli- 
cation made in July, 1877, used due diligence to obtain complete 
satisfaction of the decree. 

■ The decree-holder appealed to the High Court, contending that 
the words the last preceding application ” in fche third clause of 
.s. 230 of Act X of 1877 meant the last preceding application 
iinder that section, and not a preceding application under Act VIII 
of 1859. 

Munshi Pwadf, for the appellant. 

Second Appeal, Ko. 93 of 1878, from an order of H. O. Keene, Esq., Judge of 
Agra, dated the 31st July, 1878, affirming an order of Maulvi Alubarak-ul-Iah, lUun- 
sif of Muthra, dated the 15th June, 1878. 
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The Junior Oomrmnent Pleader (Babti Dwarha Nath Banarji)^ 
for tliG respondent. 

Tlie judgment of tlie Oonrt was delivered by 

Oldfield, J.— The Judge has disallowed tlie application for 
execution on the ground, though not taken by the judgment-debtor, 
that the execution of the decree is barred under the provisions of 
s. 230, Act X of 1877, as due diligence was not used to procure 
complete satisfaction of the decree on the last preceding application. 
But the last preceding application to which s. 230 refers is an 
application made under that section, and in the case before us the 
last pi-eoeding application w’as made in July, 1877, before Act X 
of 1877 came into force. Those proceedings in execution were 
ultimately disposed of in December, 1877, but there was no fresh 
application for execution of the decree made intermediately between 
July and December, 1877, We reverse the order of the Judgo 
and decree the appeal, and allow ^execution of tlie decree to pro- 
ceed. The appellant will have costs in all Oourts. 

Appeal allowecL 


CRIMINAL JURISDICTION. 


Before Mr. Justice Spmkie, 

EMPRESS OF INDIA y. NILAMBAB BABH. 

Act X of 1872 {Oriminal Procedure Code)^ ss, 4, 297 , 416, 416, 417,418, 419,420 

Stolen Prop erf p'^Bigh Court, Powers of Revision — Judicial Proceeding’^ 

Where a person was accused of dishonestly recemnw stolen property knowing 
it to he stolen, and was discharged by the Magistrate on the ground that there was 
no evidence that the property was stolen, held that the Magistrate was competent, 
believing that the property was stolen, to make an order under s. 418 of Act X of 
1872 regarding its disposal (1). 

- Where there is a Court of Appeal, resort should be had thereto before applL 
cation is made to the High Court for the exercise of its powers of revision. 

Qa/cere.— Whether the issue by the Magistrate of a proclamation under s. 41 G 
of Act X of 1872 is a ^‘judicial proceeding,’* within the meaning of s. 297 of 
fhat Act. 

(1) .If the Court is of opinion that no restore the property to the accused 
offentee''appears to have been committed person.-— /n re Annapurnabai* I. L. R i 
regarding the property, it is bound to Bom. 630; 
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This was an application to the High Court for the exercise of 
its powers of revision under Act X of 1872, The petitioner 
and one Khazan Singh were accused, under s. 411 of the Indian 
Penal Code, of dishonestly ^receiving stolen commissariat tea, 
knowing that the same was stolen property. There being no evi- 
dence that the tea was stolen commissariat property, the Magistrate, 
r- M r. E. White, discharged the accused persons on the ground that no 

offence had been proved against them, and ordered that a procla- 
mation under the provisions of s. 416 of Act X of 1872 should issue. 
The petitioner applied for the revision of the Magistrate’s order, 

The Junior Governmejit Pleader Dwa^'ha Natli 

for the Crown, contended that a proceeding under s. 416 of Act X 
of 1872 was not a ^‘judicial proceeding,” and the High Court 
could not therefore interfere under s. 297, • 

Mr. Colvin , — -The Magistrate must be taken to have acted 
under s. 418 of Act X of 1872 and not s. 416. He could not have 
'■'A acted under s. 416, as the procedure laid down in ss. 415 and 416 

a])plies to property seized by the police under suspicions circum- 
stances, and not to property regarding which an offence appears to 
have been eommitted. Orders made under s. 418 are open to revi- 
sion,— s. 419. No offence having been proved against the petitioner, 

' no offence appeared to have been committed, within the meaning of 

s. 418, and the Magistrate’s order is illegal. The property was not 
stolen property. 

The Jufiior Government Pleader , — The Magistrate considered 
that the property w’-as stolen property, which was sufficient to 
enable him to make an order under s. 418. There are good reasons 
for thinking that the property was stolen. 

Spankie, J. — A preliminary objection was taken by the Junior 
Government Pleader that this Court cannot interfere under s. 297 
of the Criminal Procedure Code, as the order complained of pur- 
ports to have been made under s. 416 of the Code, which directs 
the course to be pursued where the ownership of property seized 
by the police, as alleged or suspected to have beeu stolen, is 
unknown, and therefore the order was not made in the course of a* 
judicial proceeding.^’ Ordinarily a proclamation issued under 
. s. 416 w^ould be made in consequence of a seizure by any"" police officer 
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of property alleged (i) or suspected (ii) to liavo been stolen^ or found 
(iiij under circumstances which create suspicion of the commission of 
any offence. On receiving the police report the Magistrate is to make 
such order respecting the custody and px-oduction of such property 
as ho thinks proper (s. 415). But when the owner of any snch 
property is unknown the Magistrate may detain it, or the proceeds 
thereof, if sold, and in case of such detention shall issue a procla- 
mation, the particulars of which are detailed in s. 416. 

It may perhaps be doubted, if nothing more be done than the 
mere issue of a proclamation, whether the course adopted * by the 
Magistrate would have amounted to a ^^judicial proceeding.” 
At the same time judicial proceeding” means any proceeding in 
the course of which evidence is, or ona^ be taken, or in which any 
judgment, nentenoe, or final order is passed on recorded evidence. 
The action of the Magistrate in issuing the proclamation is to 
require any person who may have a claim to such property as may 
be sent in by the police under s. 415 to appear before him and 
establish his claim within six months. This is possibly a stage of a 
judicial procaeding, for at the expiration of the terra provided by 
the proclamation, it is probable that a claimant might appear, and 
evidence 'would be i^ecorded. But it is not necessary for me to 
determine the point in this case. For Nilambar Babu and Khazan 
Singh, the accused, were arrested and sent in to the Magistrate for 
trial under s. 411 of the Penal Code (the stolen property being 
alleged to belong to Government) after an investigation made by 
the police. This therefore was not a case in which, in dealing with 
the property seized by them, and finding that the owner was 
unknown the Magistrate had issued a proclamation under s. 416 of 
the Criminal Procedure Code. , ■ 

The proceeding that followed was a judicial pi'oceedmg in 
which evidence was recorded, after which the Magistrate felt him- 
self bound to discharge the accused, as there was nothing to estab- 
lish the fiict that any tea had ever been stolen or missed from the 
commissariat godowns, and no claim on account of the tea had been 
made by the Commissariat Department. On the contrary, the 
• Commissariat officials, Lieutenant Spence, Sub-Assistant Commis- 
sary General, Sergeant Griffiths, his subordinate, and Lieutenant 
Davies, Quarter-Master, 22nd Regiment, Sergeant Harris, Quarter 
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Master S'ergeaiat, all concurred in saying tiat not only no tea Had • IS79- 
teen stolen, but that under the circumstances it was impossible that 
it should have been stolen. The Magistrate states that special India. 
inquiry had been made by the police in order to ascertain how NilImeae 

Ililambar Babu, the victualling gomcishia, could have become pos- Babu, 
scssed of the tea, which was proved to be ratioir tea, but nothing 
further had been elicited, the police reporting that the OominiS' 
sariat officials would not disclose the real facts of the case. 

must, however,’^ remarks the Magistrate, ‘fbe admitted that 
the ease against the two accused is of the very gravest suspicion : 
a sack of tea precisely resembling ration tea is carried off in a 
closed fiMa (ie., with the curtains down) from the neighbourhood of 
the Commissariat godown, and no explanation appears as to whence 
this tea came : further, five similar sacks of tea are found in the . 
possession of the victualling gomashta, regarding which he can 
give no explanation whatever, and which (tea) precisely resembled 
ration tea, which it is his duty to serve out for the troops. Under 
the circumstances there may possibly be some justification for the . 
assertion of the police that the Commissariat officials, had they 
chosen to exert themselves, might have discovered how the gomashta 
could have abstracted the Government tea : perhaps even now 
a thorough investigation into the Commissariat management here 
by the Heads of the Department might disclose the manner in 
which the peculation could have been carried on.” 

The Magistrate then discharged the accused, subject to their 
apprehension hereafter on the discovery of fresh evidence, and on 
the same day by a separate proceeding, or what is called a foot- 
note in the case of Nilamhar Babu,” ordered that a copy of his 
judgment should be sent to the Commissary General for mforma- 
tion, together with a complete list of the military stores found in 
possession of the gomashta^ and further that a ’proclamation 
under s. 416, Criminal Procedure Code, will issue regarding these 
.articles.” Nilamhar Babu applies for a revision of this order 
under ss. 294, 297, and 419, Criminal Frocediire Code, on the 
ground (i) that there was no evidence on record to show that the 
property was stolen property ; (ii) that there was none that would 
justify action under s.416 of the Code of CriminaL Procedure; (iii) 
that the remarks made regarding the petitioner are not borne out 
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by ibe eyidenco on record, and sbonld be set aside^al^d (iv) tliat the 
property may be released ia favour of the petitioner. 

Under s. 418 the Magistrate was at liberty, at the close of the 
inquiry into the police charge under s. 411, Penal Code, to make 
such order as appeared right for the disposal of the property pro- 
duced before him, and regarding which any offence appeared to 
have been committed. It is contended that the Magistrate’s find- 
ing shows that no offence appears to have been committed. But 
I do not understand the Magistrate to mean that no offence had 
been comfhitted. I understand that he reluctantly felt himself 
compelled to discharge the accused for want of further evidence. 
The petitioner was aware, it would seem, that the Magistrate’s 
order was made really under s. 418, for he cites s 419 of the Cri- 
minal Procedure Code as one under which this Court could deal 
with it, and this is so. But there was a Court of Appeal to which 
he should have first resorted, that of the Sessions Judge, wlio 
might have interfered in the matter (1) Resort to this Court as one 
of Revision was premature, and it has been the practice, I think, of 
this Court not to interfere in revision, when the petitioner has 
neglected to avail himself of the ordinary channel of relief below. 
But as this application has already been admitted by a Judge of 
this Court, and as the section (419) admits of my interference, it 
would be better perhaps and more convenient for all to dispose of 
the case here. My reasons for assuming that the order of the 
Magistrate was passed under s, 418 is that it was made at the con- 
clusion of the inquiry in his Court into the alleged offence under 
s. 411 of the Penal Code, and a proclamation under s. 41fi was 
issued, because s. 420 provides that an order passed under ss. 418 
and 419 may be in the form of a reference of the property to the 
Magistrate of the District or to a Magistrate of a Division of a 
District, who shall in such cases deal with it as if the property 
had heeyi seized hy the Police and the seizure had been reported to him 
in the manner hereinbefore mentionedf\ It was not necessary in 
this case that Mr. White, the Magistrate, should make the order in 
the form referred to, as he was already competent to issue the 
proclamation referred to in 3. 416. So far then it appears that 

CO Th® words Court of Appeal** in moment pending— v. Jomes- 
s. 41^ are not necessarily limited to a sur Mochi, I. L. E., 3 Calc. 371?. 

Court before wEich an appeal is at the 
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the erder was one within the competence of the Magistrate to 
make, and that the Magistrate believed that an offence had been 
committed, though it was not on the evidence before him established 
against the accused. Whether action under s. 416 was justified 
b j the evidence was for the Magistrate to determine. * I cannot say 
that he exercised his discretion wrongly regarding the tea regarding 
which the Babu made no claim. On the contrary, the latter said 
that the tea Was found in the house occupied by Khazan Singh, liis 
servant, and he supposes that Khazan Singh pat it there. Moreover 
he did not explain how he became possessed of the tea or sugar 
either, but he said that they were not ration food. Ha, however, ex- 
plained Hs possession of other portions of the property found. There 
was moreover some evidence that the guns were his as also the kuk- 
rf’ and pistol, and the cartridges did not appear to bear the Queen’s 
mark. The other articles, too, were such as he could have bought 
at public auction or might reasonably have in his own possession. 
This, too, may be said of the sugar which did not exceed 1|- sirs in 
quantity. The law requires that oiBFence should appear to have 
been committed,” and when this is the case, an order may be made 
under s. 418 of the Oriminal Procedure Code. But with respect to 
the property proclaimed an oflfence appears to have been committed 
only as regards the tea. Therefore the proclamation must be confined 
to the tea found and seized by the police, and in this respect the order 
must be modified, and the remaining portion of the property will 
be excluded from the proclamation. I see no remarks on the part of 
the Magistrate regarding the Babu which are not warranted by 
the suspicious character and the circumstances of the case, and the 
Court below was quite justified in refusing to give back the ten, but 
the petitioner may have the rest of the property restored to him. 

APPELLATE CIVIL. 

Before Mr. Jmiice Pearson and Mr. Justice SpanMc. 

BOHAF IiAL AKD ANOTHER (Djecsee-holders) V. KAKIM BAKHSH (Judgment- 

debtoe).* 

Execution of Decree — Act X of 1S77 (Oivd Procedure Code), s. 230 — Aijaitefi'oa. 

The concluding clause of s. 230 of Act X of 13!f7 refers t 9 the question of limi- 
tation, not that of due diligence. 

* Second Appeal, Ho. 114 of 1878, from an order of W. G. Turner, Esq., Judge of 
Saharaiipur, dated the 24fch July, 1878, affirming an order of Babu Ishri Prasad, Slun- 
sif of Deohand, dated the 6th March, 1873- * 
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Where, therefore^ the decree-holder had not on the last preceding application 
tinder s. 230 of Act X of 1877 used due diligence to procure complete satisfaction 
of the decree, and Act X of 1877 had not been in force three years, held that the 
provisions of the third clause of s. 230 of Act X of 1877 were applicable to a subse- 
quent application under that section. 

The transferees of the decree in this case applied on the 23rd 
Fehruary, 1878, under s. 230 of Act X of 1877, for the esecution 
of the decree, which was dated the SOfch March, 1872. They had 
previously applied under that section for the execution of the decree 
on the 21st December, 1877. The Court executing the decree ordered 
on this application that the notices required by ss. 232 and 248 of 
Act X of 1877 should be given. The notices required by s. 232 
were served, but the notice required by s. 248 was not served as the 
decree-holder failed to pay the Court fees leviable for the service 
of the notice. la consequence of this failure the application was 
dismissed by the Court, The judgment-debtor set up as a defenee 
to the application dated the 23rd February, 1878, that under s, 23(> 
of Act X of 1877 it ought not to he granted, the decree-holder not 
having on the preceding application, dated the 21st December, 1877, 
used due diligence to procure satisfaction of the decree. The Court 
refused to grant the application on the ground that the decree-holder 
had not on the preceding application used due diligence to procure sa- 
tisfaction of the decree. On appeal by the decree-holders the lower 
appellate Court affirmed the order refusing the application. 

The decree-holders appealed to the High Court, contending,^ 
with reference to the concluding clause of s. 230 of Act X of 1877, 
that the provisions of the third clause of that section were not 
applicable, three years after the passing of Act X of 1877 not 
having elapsed, 

Munshi /SwM for the appellants. 

Munshi Prasad!, for the respond eni. 

The judgment of the Court was delivered by 

Pearson, J.— The eoncluding clause of s. 230 of Act X of 1877 
appears to us to refer to the question of limitation, not that of dili- 
gence. In this case a previous application had been made to the 
Court under the section, of which the third clause therefore appears 
to be applicable. The appeal is dismissed with costs* 

Appeal Mmnuud, 
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Before Mr. Justice Pearson and Mr. Jmiice Spanhie. 1879 

AprU%Z, 

KADIR BAKHSH (DEGSBE-HOI.DBR) ??. ILAHI BAKHSH AND ANOTHER - .. . - / : 

CJUDaMENT-DERTORS). * 

Execution of Decree^Poioers of tU Qourtin executing transmitted decree Act X of 
1877 (CM Procedure Code^^ss. 228, 232— Tranter of Decree. 

Where a decree was Sent to a Court for execution, and was Bubseqaently trans- 

Y- f erred by assignment, and the transferee applied for the execution of the decree 

to the Court to which the decree was sent for execution, that such application 
should be made not to such Court but to the Court which passed the decree. 

The decree in this case had been sent by the District Court at 
^ Cawnpo^e to the District Court at Aligarh for execution, and the ' 

District Court at Aligarh bad directed the Subordinate Judge of 
Aligarh to execute the decree. On the 7th June, 1878, the decree 
baving been transferred by assignment, and the transferee having 
applied to the Subordinate Judge of Aligarh for its execution, tbe 
judgment-debtors objected to the application being made to tbe 
Subordinate Judge of Aligarh, contendiug that it should be made 
to and be disposed of by the Court which passed the decree. The 
Subordinate Judge of Aligarh over-ruled this objection. On appeal 
by the judgment-debtors the lower appellate Court allowed the 
objection. 

The decree- holder appealed to the High Court, contending 
that the Subordinate Judge had tbe same powers under s. 232 of 
Act X of 1877 as the Court which passed the decree. 

Mr. and Pandit for the appellant. 

if' '' 

The respondents did not appear. 

The judgment of the Court was delivered by 

* Pearsoh, J.— We see no snfiScient reason to interfere with the 

lower appellate Court’s decision which is in conformity with the 
terms of the law, and is supported by this Court’s ruling dated 
the 20th December, 1870 (1). The appeal is therefore dismissed. 

Appeal dwmusedi 

(!) ITnreported. 

* Second Appeal, No. i31 of 1878, from an order of G. E. Watsan, Esq., Judge 
of Aligarh, dated the 9th November, 1878, reversing an order of Maulvi Farid-nd« 
din Ahmad, Subordinate J udge of Aligarh, dated the 3rd July, 1878. 
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Before Mr, Justice Pearsoyi and Mr. Justice Spankie, 

COLLINS (Decree-holder) MAXJLA and others (Judgment-debtors).’’* 

Execution of Decree — Limitation, 

Edd ttiat an application to tLe Court wHcli passed a decree, that it may be sent 
for execution to another Court, is an application to keep such decree in force within 

the meaning of the Limitation Act. 

The decree in this case was passed W the Munsif of Meerut 
on the 23rd December, 1873, and was- affirmed by the Appellate 
Court on the I3th June, 1874. On the 22nd April, 1875, the 
decree-holder applied to the Munsif of Meerut under s. 285, Act 
VIII of 1859, for the execution of the decree by the Munsif of 
Bulandshahr. The Munsif of Meerut granted the certificate requir • 
ed by’ that section, and, as it appeared, made it over to the decree- 
holder. On the 22nd July, 1877, the decree-holder presented 
the certificate to the Munsif of Bulandshahr with a view to the 
execution of the decree. The Munsif refused to receive the certi- 
ficate,- and directed the decree-holder to apply for a fresh certifi- 
cate. The decree-holder applied to the Munsif of Meerut for a fresh 
certificate and obtained it, and on the 29th January, 1878, applied 
to the Munsif of Bulandshahr for the exeoution of the decree. 
The Munsif held that the execution of the decree was barred by 
limitation, and dismissed the application. On appeal the lower 
appellate Court afiirmed the order of the Munsi^3oI3!ngTEat an 
application to transfer a decree for execution from one Court to 
another is not an application to keep a decree in force. 

The decree-holder appealed to the High Court. 

Munshi Hanuman Fmsad, for the appellant. 

Babu Jogindro Nath and Pandit Aajid LaZ, for the 

respondents. 

The judgment of the High Court was delivered by 

Peaeson, J. — ^The appeal must prevail. The decision of the 
lower Courts is opposed to numerous rulings of this Court (1) to 
the effect that an application to transfer a decree for execution 

* Second Appeal, Ho. 128 of 1 87S, from an order of E. M. Kiug, Esq , OfSciatiog 
Judge of Meerut, dated tlie 24tli September, 1878, affirming an order of Muliaminad' 
Mir Badsha, Munsif of Buiand.-haliar, dated the IStli April, 1878, 

(1) See Jffwsam V, I, L. R., 1 All, 525# 
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from one Court to another is an application to keep a decree in 
force. We accordingly decree the appeal with costs, and revers- 
ing the orders of the lower Courts^ direct the Court of first instance 
to proceed with the application according to law. 

Appeal allowed. 
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Aefore Mr, Justice Pearson and Mr. Justice Oldfield, 

EAGHU RAM and others (Judgment-debtors) v. DANNU LAL (Decree- 

holdee).* 

Bxccuiion of Decree -""^Proceeding to enforce decree^ Act XI V of 1850 
(Limitation Act)j s. 20 — Limitation. 

Application for tlie execution of a decree was made on the 2^st Decem- 
ber, 1864, and in pursuance of such application the notice required by la’W was 
issued to the juigment-debtor. On the 7th February, 1865, the Court executing 
the decree called on the decree-holder to produce proof of the service of such 
notice within four days. On the 23rd February, 1865, in consequence of the 
decree-holder having failed to produce such proof, the Court dismissed the appli- 
cation. There was no proceeding either of the decree-holder or of the Court 
between the 7th and the 23rd February, 1865. On the I8tb February, 1868, appli- 
cation was again made for the execution of the decree. Held that the proceeding 
of the Court of the 23rd February, 1865, striking off the former application for 
default of prosecution was not a proceeding to keep the decree alive, and the 
latter application was therefore beyond time. 

.This was an application for the execution of a decree. The 
facts of the case are sufficiently stated in the judgment of the 
High Court, to whicli the judgment-debtors appealed from the 
order of the lower appellate Court granting the application. The 
judgment-debtors contended that the application was barred by 
limitation. 

Lala Pmsac?, for the appellants. 

Munshi Hanunian Frasad^ for the respondent. 

The Judgment of the Court was delivered by 

Pearson, J.— The question is whether the application of the 
18th February, 1868, was within time. The last preceding appli- 

* Second Appeal, No. 67 of 1878, from an order of H. A. Harriscn, Esq., Judge 
of Mirzapur, dated the 29th April, 1878, reversing an order of Mirza Abid AU 
Beg, Subordinate Judge of Mirzapur, dated the 1st Alarch, 1876. 
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cation was uiiade on tlie 21st December^ 1864;, and in ptirsnance 
tbereof notice was issued to the judgment-debtor. On the 7 th Feb- 
ruarjj 1865^ the Court required the decree-holder to produce proof 
of the service of the notice within four days, and' on the 23rd idem, 
inconsequence of his having failed to comply with the requisition, 
struck off the application. 

The first Court has held the application of the 18th February, 
1868, to have been beyond time, being of opinion that the period 
of three years allowed by law should be reckoned froni the 7th Feb- 
ruary, 1865, the date on which the decree-holder ceased to pro- 
ceed in the matter of the application of the 21st Deeembei’, 1864. 
The lower appellate Court has held that the period of limitation 
should be reckoned from the 23rd February, 1865, the date on 
which the application of 2 1st December, 1864, was struck off, and 
consequently that the application of 18th February, 1868, Avas 
within time. The first plea in appeal impugns the lower appellate 
Court’s ruling on the point in question, and is accepted by us as 
valid. 

There was no proceeding either of the decree-holder or of the 
Court between the 7th and 23rd February, 1865. On the. part of. 
the decree-holder, instead of action, there was inaction; and the 
Court’s proceeding of the latter date striking off the application 
for defiiult of prosecution was certainly not a proceeding to keep 
the decree alive. The view wo take appears to us to be sti-ongly 
supported by some of the observations in the Privy Council’s judg- 
ment dated 14th July, 1870, in the case of Dhiraj Mahtah Chiind 
Bahadur Y, Bidr am Singh Bahoo (1) as well as by the judgment 
(2) to wiiich the lower appellate Court refers in support of its own 
view. 

"We accordingly decree the appeal with costs, reversing the 
lowTr appellate Court’s order and restoring that of the Court of 
first instance. * 

Appeal allowed* 

i(I) 5 B. L, R., at p. 616. (2) Boy Dknnpui Singh Roy y. 

" ^ Mudhomottee Detia^ 11 B. L 23 
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APPELLATE CIVIL. 

Before 3Ir. Justice Pem^son and Mr, Justiee Oldfield, 

/MilDHO DAS AND OTHERS .-(Plaintiffs) ^;. RUKMAN SEVAK SINGH' anb* 
OTHERS (Defendants).* 

Act fill of 1S59 (fJivil Procedure Code), s. Z11 -^Revkm of Judgment — LmUation, 

The plaintiff in a suit applied, more than two years after the proper time, for a 
review of the judgment in sitcli suit, filing with his application a copy of a decision by 
the High Court, which had been passed subsequently to the date of .sucli Judgment, in 
support of a contention eontaiiiecl in his application which should have heenj but was 
not, urged at the hearing of his suit. Biicli contention and the other arguments and 
statements contained in his application might have been adduced within the time 
alloAved by law for an application for a review of judgment. Held that, us such con- 
tention might have been urged at the first hearing of the case, there was no “just and 
reasonable cause” for preferring the application after time, and the 'Court of first 
instance was therefore not warranted in granting the application and reviewing its 
judgraent. * 

The facts of this case were as follows : Oa the 9th May, 1868j 
one Rajnit Knar, as the guardian of her minor son, Rukman Sevak 
Singh, borrowed jointly with one Ajudhia Prasad Singh certain 
moneys from one Harakh Chand, and gave him a bond for the pay- 
ment of such moiiej^s, which charged amongst other properties cer- 
tain immoveable property belonging to Rukman Sevak Singh with 
the payment of such money’s. This bond was executed by Ajudhia 
Prasad Singh for' himself and as attorney of Rajnit Knar, In 
March, 1873, Harakh Ohand sued to enforce payment of this bond. 
The Suboi'dinate Judge, on the 2 or d August, 1873, gave the piaintiff 
a decree against Ajudhia Prasad Singh, who confessed judgment, 
but refused to pass a decree against the minor or his property, on 
the ground that his mother had no power to barrow money on his 
behalf or to alienate his property without the permission of the 
District Court, which had granted her a eertificate of administration 
under Act XL of 1858 in respect of her iiiinor son’s property, 
Dnthe 3rd November, 1875, Harakh Chand applied fora review of 
this judgment, stating; that he did so, with reference to evUeuco 
which could not be adduced either 'when the case was deuided or 
within the period allowed by law.” The application pomied out 
that Rajnit Ivuar had not as the Subordinate Judge consiaered been 

* Hcgiiliir Appeal, No. 23 of 1S77, from, a decree -of llai Bakhta war Sbigii, Sub- 
<irdimte J Uiige of Benares^ dated the 29th November, 1^70* 
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granted a certificate of administration under Act XL of 1858 in res- 
pect of her minor son’s propertyj hut a certificate under Act XXVII 
of i860 to collect the debts of her deceased husband, and that the 
High Court on the 13th Anguat, 1875, had decided, in a suit by 
one Kishna Ram against the defendai^ts in the present suit, that 
Pajnit Kuar did not stand in need of obtaining periuissian from the 
Pistrict Court to borrow money on behalf of her minor son or to 
alienate his property, as she had not been empowered by the District 
Court under Act XL of 1858 to administer his estate. A copy of 
this decision by the High Court was the new eYid^nce on which 
the plaintiff relied, The Subordinate Judge admitted the applica- 
tion, and, notwithstanding that the rninor was not then properly 
represented in the suit, reheard, it, and on the 29th November, 1876, 
in review of his first judgment, gaye the plaintiff’s representatives, 
the plaintiff having meanwhile died, a decree against the minor’a 
property, observing that the minor might sue to have the acts of 
his mother set aside when he became of age, if he had been injured 
by them. 

The plaintiffs representatives appealed against this decree to the 
High Court, contending that the minor should have been properly 
represented in the suit, and the Subordinate Judge then should 
have determined whether the charge which they sought to enforce 
on his property was valid or not, 

Munshi Hanuman Prasad, for the appellants. 

Mr. Ross and Munshi Kashi Pmsad^ for the respondents. 

The judgment of the Court was delivered by 

Peabson, J. — This appeal has been pending here for more than 
two years because one of the defendants, respondents, viz.^ Rukman 
Sevak Singh, who is a minor, was not properly represented. He 
is now at last represented by Dip Naraiii Singh, who has been duly 
appointed his guardian, and the appeal is ready for hearing. The 
appeal relates to a judgment passed by the lowef Court on the 29th 
November, 1876, in review of a former judgment dated 23rd 
August, 1873. The decree is iu favour of the plaintiffs, appellants a 
but one of the grounds of the appeal is that the minor aforesaid was 
;:uot duly represented in that Court. An objection has been taken 
the counsel for the guardian of the minor on his behalf tfia^ 
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tlie review was improperly granted more than two years afier the 
date of the judgment originally passed in the snitj without any 
$ufScient explanation of the long delay in making the application' 
for review. We have considered the objection^ and are of opinion 
that it is valid and must be allowed. 

The application for review of the judgment passed oh the 23r<J 
Augusfcj 18T3, bears the date df the 3rd November; 1875, and the ex:-^ 
planation wdiich it offers of the delay of more that two years in 
, preferring it is that fresh evidence has come to hand, which could 
not he adduced either when the case was decided or within the 
period allowed by law. The evidence so tendered was a copy of a ’ 
judgment of this Ooiirt dated 13th August, 1875, in regular appeal 
No. 151 of 1874, Ato Euar and Eajnit Knar herself and as guard- 
ian of Eukman Sevak Singh, minor, defendants, appellants, v. 
Kishna Earn, plaintiff, respondent. In that case, in reference 
to a transaction then in question between the parties aforesaid, the 
Court remarked that the minor^s niothef was competent to act in 
the transaction as his guardian, and, as she had not been empowered 
to administer his estate by the Civil Court, "Was not bound to 
obtain its sanction to her proceedings; The object of filing the 
judgment containing the remark aforesaid was to support the oon- 
tention that the miuor was bound by the mortgage-deed executed 
by his mother as his guardian in the present case. The judgment 
so filed was not properly speaking evidence at all. It was merely 
authority in support of a contention which should have been urged 
upon the Subordinate Judge when hearing the case in the first 
instance. 

• We do not say that the grounds set out in the application for 
review were not good grounds for granting a review, nor can they 
be called in question. But, however good they were, the applica- 
tion could not be granted unless just and reasonable cause were 
shown to the satisfaction of the Court for not having preferred it 
within the time allowed by the law. In this case no such just and 
reasonable cause was shown. The reference to this Court’s judg- 
ment dated 13th August, 1875, was a mere blind. The argument 
to which that judgment gave countenance and the other arguments 
and statements contained in the application might have been adduced 
within the proper time* 
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187@ The lower Court was not tlierefore \varrantecl in granting the 

^ application and reviewing its former judgment of 23rd Aiignstj 
Madho as 1373 , We accordingly allow the objection taken here on behalf 
SbtaTsiJgh. of the mmor respondent, and dismiss the appeal with costsj and set 
aside the judgment and decree dated the 29tli November, 1876. 
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CIVIL JURISDICTIOK 

Before Mr. Justice Pearson and Mr. Justice Oldfield. 

SULTAN KUAB (Jodgment-debtob).??. GULZAHI LAL (Decree-holdee) * 
’Execution of Decree — Sale of a Money-decree — Act X of 1877 {Oivil Procedure 

Codefss. 

Held that Act X of 1877 does not contemplate the sale of a decree for money 
as the result of its attachment in the execution of a decree, and the attachment of 
a decree for money in the mode ordained in s. 273 cannot lead to its sale. 

Beid also that the last clause hut one of s, 273 applies to other than money- 
decrees, . ■ 

Where two decrees for money, although they w’ere not passed by the same 
Court, were being executed by the same Court, held that the provisions of the 
first clause of s. 273 of Act X of 1877 %vere ap|>Iicable on principle. 

This ivas a reference to the High Ooiirtj under s. 617 of Act X 
of 1877; by Mr. R> F. Saunders, District Judge of Farukhabad. One 
Sultan Knar, on the 8th August, 1878, obtained a decree against 
one Lahro Bai and certain other persons for 500, in the 
execution of which she caused certain immoveable property to be 
attached as the property of the judgment-debtors. One Grulzari Lai 
objected to the attachment of this property, claiming it as his owm, 
and on the 14th September, 1878, the Court to which the decree 
had been sent for execution ordered that the attachment should be 
removed, and that Sultan Knar should pay the costs of the objec- 
tion, which amounted to Es. 25 or thereaboutSc Gulzari Lai, in 
order to enforce payment of this amoiiiit, caused Sultan Knar’s 
decree to be attached in the execution of the order dated the 14th 
September, 1876. Sultan Kuar objected to the sale of her decree 
on the ground that Act X of 1877 did not contemplate the sale 
of a decree for money. The Court of first instance disallo-wed the 
objection and directed that the decree should be sold. Sultan Knar 

* Reference, No. 1 of 1879, by R. F. Saunders, Esq., Judge of FanikbabaoL 
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appealed to tlie District J udge against the order disallowing her 
objection, who referred to the High Court the question whether or 
not Sultan Knar’s decree ’svas saleable in the execution of the order 
dated the 14th September, 1878. 

The parties were not represented. 

The judgment of the Court was delivered by 

Pearson, J. — Although debts are mentioned in the category of 
property liable to attachment and sale in execution of a decree in 
s. 166 of Act X of 1877, yet it is apparent from the provisions of s. 
273 of the Act that the sale of a money-decree is not contem plated 
as the result of its attachment, and that an attachment in the mode 
therein ordained cannot lead to a sale. 

In our opinion the J udge is wrong in holding the last clause but 
one of s. 273 to be applicable in the present case. That clause 
applies to other than money-decrees. Although the two decrees held 
by Gulzari Lai and Sultan Knar respectively were not passed by the 
same Court, nevertheless as they are being executed by the same 
Court, the provisions of the first clause of the section are applicable 
on principle. 

Our opinion may be. communicated to the Judge in reply to his 
reference. 


APPELLATE CIYIL 

Before Mr^ Justice Pearson and Mr, Justice Spanhic, 

KANCHAN SINGH and others (Judgment-debtors) v, SHEO PRASAD 
(Decree-holder).’^ 

Execution, of decree-^ Decree for money payable by Instalments^ Adjustment of 
JDecfec~^Act Vdi( of 1859 {Civil Procedure Code), s, 206 — Act IX of 1871 (Limlta^* 
tion Act), sell, a, art, 167. 

A decree for the payment of money by instalments directed that, If the iadg- 
ment-debtor failed to pay two instalments in succession, the decree-holder should 
be entitled to enforce payment of the whole amount due under the decree. The 
decree-holder, alleging that a portion of the ninth instalment was payable and that 
the whole of the tenth (the last) instalment was due, applied to enforce payment 
of the moneys due under the decree. 

* Second Appeal, No. 11 1 , of 1878, from an order of G. L. Lang, Esq., Offici- 
ating Judge of Aligarh, dated the 2Sth May, iS7S, reTersing an order of Alaulvi 
Parid-ud-din Ahmad, Subordinate Judge of Aligarh, dated the Hlh December, 1877- 
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Bcld per Vba.'rso'^j J,,that -wliether former instalments had beien paid or not 
was immaterial, and the applicationj being within three years from the dates on 
which the ninth and tenth instalments became due, was, with reference to art. 167;^ 
sch. ii of Act iX of 1873, within time (1). 

SpANKiE, J , refused to interfere in second appeal inasmuch as the lower ap- 
pellate Court had found as a fact that there had been no such default in the pay- 
ment of the former instalments as was contemplated by the decree. 

Tee decree in tliis case was a decree for tlie payment of Bs. 
2,750 by annual instalments and was dated tbe 6fch April, 1866. 
The annual instalments were fixed by the decree at Rs. 250, and 
extended to 1876, and Were payable in the month of Bhadon, the 
first instalment being payable in Bhadon 1866. Under the terms 
of the decree all payments were to be endorsed on the decree, and? 
if tbe judgment-debtors failed to pay two instalments in sticcesslon^ 
tbe deeree-bolder was empowered to enforce payment of tbe whole 
amount due under tbe decree. The deeree-bolder, alleging that 
be had received all but Rs. 100, being a portion of the instalment 
for 1875, and Rs. 250, tbe whole Of the instalment for 1876, applied 
on tbe 17tb July, 1877, to recover Rs. 350 by tbe execution of the 
decree. It appeared that tbe payments which had been made under 
the decree had been endorsed on tbe copy of the decree in the de- 
cree-holder’s possession. The judgment-debtors objected to tbe ex* 
ecution of tbe decree on tbe ground that the application for execution 
was barred by limitation, alleging that the payments w^bicb had 
been made had been made out of Court, and contending that, inas- 
much as under s. 206 of Act VIII of 1859 payments of instal- 
ments out of Court could not be recognised, it must be taken that 
the judgment-debtors had failed to pay the first and second instal- 
ments, and the decree-holder should have applied for the execution 
of the decree within three years from the- dates those instal- 
ments became due. Tbe Court of first instance allowed this conten- 
tion and held that the application was beyond time. On appeal 
by tbe decree-holder the lower appellate Court held that tbe pay- 
ments of the instalments bad been made in accordance with the 
terms of tbe decree, and such payments could be recognised ^and that 
tbe application was within time. 

(1) See, however, Duisodk Haitau’- amount of the decree should become 
thand v. Chugon Nurrun^ I. L. R., 2 payable at once, the decree is barred, 
Bom^ 356, where it was held, in the case if application for execution be not 
of a decree payable by mstalments, made within three years from the date 
with a proviso that in default of pay- on which any one instalment fell du® 
meat of any one instalment the whole. and was not paid. 
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The judgment-debtors appealed to the High Court. 

Munshi jffant^man Ptamdj and Baba Joaindro Math ChaudhrL Eanchan 

/ Singh 

for the appellahts* ^ ' » 

ShEO JPjBAr 

Pandit J.yifc2/ua iPa?7e, for the respondent, sab 


The following judgments were delivered by the Court : 

Pbabson, J. — Art. 167, sch. iiof Act IX of 1871, provides that 
an application to enforce payment of an instalment which the decree 
directs to be paid on a specified date may be made within three 
years from the date so specified. The present application to enforce 
the payment of instalments which became due under the decree in 
Bhadon 1875 and Bhadon 1876 was preferred on the 17th July, 
18773 within the time allowed by the law. It is difficult therefore 
to understand how it can be contended that the application is bar- 
red by the Limitation Law. The ground of the contention is that 
there is no legal proof o*f any previous payments having been made 
under the decree which was passed in April, 1866 ; and that, as 
the decree-holder was empowered by the terms of the decree to 
realise the whole amount at once in the event of two instalments 
not being duly paid, and failed to do so within three years from 
Bhadon 1868, he is now precluded from recovering the instalments 
of 1875 and 1876. This contention appears to me to be quite un- 
tenable. The decree-holder’s omission in 1868, 1869, and 1870 to 
avail himself of his right to realise at once the entire amount of 
the judgment-debt may possibly preclude him from now enforc 
ing that right ; but he is not seeking to do so. By foregoing or 
forfeiting that right he has not lost his right to the instalments 
annually falling due. It seems to me to be immaterial whether 
former instalments have been paid or not ; but I observe that it 
was not seriously pleaded in the lower Courts that they had not 
been paid. What the judgment-debtors pleaded was that payments 
out of Court do not save limitation ; and the Court of first in- 
stance held that the payments having been made out of Court coulci 
not be recognised. The non-recognition of those payments does 
not, however, exclude the present application from the operation 
of the clause above-quoted of art. 167, sch. ii. Act IX of 1871. The 
pleas in appeal are worthless in my opinion and I would dismiss 
the appeal with costs* 
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SpAnkie, J. — On the facts found by the lower appellate Ooiii't 
that there had been no such default as that referred to in the 
decree in the payment of instalments, I do not think that I could 
interfere in second appeal, and this appears to be the more proper 
course, because the judgment-debtor does not really seem to have 
denied the payments out of Court allow’ed by the decree-holder 
to have been made to him in accordance with the terms of the de- 
cree. I would dismiss the appeal and affirm the order with costs. 

Appeal dismissed. 


Before Mr, J ustice Pearson and Mr. J ustice Oldfield, 

HAR SAHAI MAL and others (Dependants) o, MAHARAJ SINGH 
(Rlaintipf)"* 

Determination of Title — Act KIK of 1863, ss, 8, 9— Res judicata. 

Where the recorded propriefcoi’ o£ an estate, applied to have his share of such 
estate separated, and an objection was made to .such separation by H, another recorded 
proprietbr of the estate, which raised the question of M’s proprietary right to a portion 
of la^s share, and the Collector proceeded under s. S of Act XIS of 1863 to inquire into 
the merits of such objection and decided that M’s interest in such x^ortion of his share 
was that of a mortgagee and hot a proprietor, and M. did not appeal against such 
decision and it became final, held, in a suit in the Civil Court by M against H in 
which he claimed a declaration of his proprietary right to such portion, that a fresh 
adjudication of his right was barred. 

This was a suit brougkfc in May, 1877, in 'which the plaintiff, 'who 
was in possession of a share of nineteen biswas and sixteen bis- 
wausis and a half in a certain village, claimed a declaration of his 
right as proprietor to four biswas and ten biswansis of this share. 
The defendants set up as a defence to the suit that they were the 
proprietors of the property in suit, and the plaintiff wqas only in 
possession of it as a mortgagee and not as a proprietor. The Court 
of first instance gave the plaintiff a decree, holding on the issue 
whether the plaintiff was the proprietor or the mortgagee of the 
property in suit that he was the proprietor of it. 

The defendants appealed to the High Court, contending, with 
reference to certain partition proceedings under Act XIX of 1863 
which are set forth in the judgment of the High Court, that the Col- 

- ^ First Appoul, No. 127 of 1S78, from a decree of Babu IlasH Nath Biswaf?, 
Subordmutc Judge of Meerut, dated the 2Sth June, 1676, 
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ieebor liadin 1872 inquired into tlie plaintiff’s title and liad declared 
that the plaintiff’s interest in the property in suit \yas .that of a 
m 0 rtga<Tee and not of a proprietor^ and the question of the plain- 
tiff's title to such property was res judiazta and could not be again 
tried. 

Mr. Spankie, with him the Senior Government Pleader (Lala 
Jitala Prasad) and Munshi Prasad^ for the appellants. 

The question of the plaintiff’s title to the property in suit was 
raised in 1872 in the partition proceedings. The Collector under 
s, 8 of Act XIX of 1863 inquired into this question and decl^^red 
the plaintiff’s interest in the projDertj to be that of a mortgagee. 
A decision passed by a Collector under that section is^ under s. 9y 
to be held to be a decision of a Ciyil Court, and if not appealed 
from becomes final. The question of the plaintiff's title having 
been heard and finally determined by a Court of competent juris- 
diction is a o'es judicata. It cannot be tried again in this suit. 

Pandit BlshaiMiar Nath, with him Pandit NandLal, contend- 
ed that the question of the plaintiff’s title had not been decided by 
the Collector, and that a final decision under s. 8 of Act XIX of 
1863 on a question of title was no bar to the question being raised 
a^rain in a suit brought in the" Civil Court. 

O O 

The judgment of the Court was delivered by 

Pearson, J. — Having inspected the Collector’s proceedings we 
are of opinion that the first ground of appeal is valid and must be 
allowed. It appears that the plaintiffs father applied for a partition 
of 19 biswas and 16 J biswansis share of the mauza under Act XlX 
of 1863, and that an objection was taken to this application by 
Har Sahai and the other defendants in the present suit on the 
ground that out of the share claimed by him 4| biswas belonged 
to them in proprietary right and was in his possession only as a 
mortgagee. ’ They demanded an inquiry into their objection and 
claim under s. 8 of the Act above mentioned; and the Collector 
ordered the Tahsiidar to receive the evidence tendered by the 
parties in support of their respective claims and to submit a report 
on the point in dispute. The Tahsiidar made a full iaqairj and 
submitted a report ; whereupon the Collector decided, that the ap- 
plicant for partition was only in 'possession of 15 biswas and 6 
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biswaiisis as proprietor, tlie remaining 4^ biswas being held by him 
as mortgagee. There can be no doubt that his decision was an 
adjudication of a question of title or of proprietary right which, 
not having been set aside in appeal in the manner provided by s. 9 
of Act XIX of 1863, became final, and bars any fresh adjudication 
of the question so decided. We have therefore no alternative but 
to allow the appeal and to dismiss the suit by reversal of the lower 
Court’s decree with costs of both Courts. 

Appeal alloimd. 


Before Sir Roberi Sinarf, Kt Chief Justice^ and Mr. Justice Spankie. 

MANNI KASAUNDHAN (Plaintiw) v. CROOKE, Secretary to the Munici- 
pal Committee op Gorakhpur (Dependant.)* 

Act XV of IS’iS {/yorth- Western Provinces and Oudh Munidpalities Act')^ ss^ 
40j 43— S'wzV against Secretary to Municipal Committee — Substitution of President as 
defendant — Act XV of 1877 {Limitation Act), s. 22. 

Where after the notice required by a. 43 of Act XY of 1873 had been left ait 
the Office of a Municipal Committee, such Committee were sued within three 
months of the accrual of the plaintiff’s cause of action in the name of their Secre- 
tary, instead of in the name of their President, as required by s. 40 of Act XV 
of 1873, and the plaintiff applied to the Court more then three months after the 
accrual of his cause of action to substitute the name of the President for that of 
the Secretary, held that by reason of such substitution such suit could not be deem- 
ed to have been instituted against such Committee when such substitution was 
made, s. 22 of Act XY of 1877 applying to the case of a person personally made 
a party to a suit and not to the case of a Committee sued in the name of their 
officer, and that such substitution when applied for should have been made. 

SemLIe.^S, 43 of Act XV of 1873 contemplates suits in which relief of a 
pecuniary character is claimed for some act done under that Act hy a Committee, 
or any of their officers, or auy other person acting under their direction, and for 
which damages can be recovered from them personally, and not a suit against s 
Committee for a declaration of the plaintiff’s right to re-construct a building which 
had been demolished by the order of such Committee, and for compensation for 
such demolishment. 

This was a snii instituted on tbe 8ih November, 1877, against 
William Orouke, Secretarj?- to the Municipal Comniittee of Gorakh- 
pur, in which the plaintiff claimed a declaration of his right to 
re-eonstruct certain buildings which the Municipality had directed 
to be removed by an order dated the 2nd August, 1877, and com- 

* Second Appeal, No. 1129 of IS78, from a decree of Maulvi Sultan Hasan, Sub- 
ordinate Judge of Gorakhpur, dated the 29th June, 1878, affirming a decree of 
Maailvi Azmat Ali, City Mamsif of Gorakhpur, dated the 28th January, i878» 
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pensation for the removal of such buildings. Notice of the suit re- 
quired by s. 43. of Act XV of 1873 was given in the Office of the 
Municipal Committee. Oa the 2Sth January, 1878, the plaintifi 
, f prayed that the President of the Municipal Committee might be 

substituted as a defendant for the Secretary, as the suit should have 
been instituted against the President and not the Secretary. This 
application was refused by the Court of first instance. On the same 
date, which date had been fixed for the settlement of the issues, the 
Court of first instance dismissed the suit on the ground, amongst 
others, that the suit should have been instituted against the Pre- 
sident of the Committee and not the Secretary, and that, even if the 
President had been substituted for the Secretary when application 
was made by the plaintiff in that behalf, the suit would not have 
been maintainable, regard being had to s. 43 of Act XV of 1873 
‘ and s. 22 of Act XV of 1877, as it would have been brought more 
than three months after the accrual of the plaintiff’s cause of action. 
On appeal by the plaintiff the lower appellate Court concurred in 
^ the ruling of the Court of first instance. 

The plaintiff appealed to the High Court. 

Lala Lalta Parshobd^ for the appellant. 

The Senior Government Pleader (Lala J uala Parshad)^ for the 
respondent. 

The judgment of the Court was delivered by 

SpANKifiJ, J. — The plaintiff appears to have made the Secretary^ 
instead of the President, of the Municipal Committee, defendant. 
When he asked the Oourc to make the President defendant, it re- 
fused to do so, and the Courts have held that, though the suit as 
against the Secretary was in time, it was not so against the Presi- 
dent, even if Hs name had been substituted for that of the Secre- 
tary, as it would have been brought more thaii threa months after 
the accrual of the cause of suit (s. 43, Act XV of 1873). 

Notice of the action required by s. 43 was given in the Office of 
the Municipal Committee. It is true that the suit ought to have 
been instituted against the Committee in the name of the President, 
and that if s. 22 of the Limitation Act applied, and the name 
of the Secretary had been struck out and that of the President ad- 
ded, more than three months would have elapsed from the aecrual. 
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of iliG cause of action. But tlio suit is not against tlio President 
persouaily, and s. 22, Act XV of 1877, seems to apply to new plain- 
tiffs and defendants personally made parties to a suit after its insti- 
tution rather than to cases like the present, where a Committee is 
sued through their officer, and a clerical error is corrected by the 
Court,- and the substitution as defendant of the proper officer for the 
wrong one might be permitted. It was an error of form only and 
not an act of wilfulness, and the Committee who are really sued 
have had full notice of action. Moreover the suits contemplated 
by the Act seem to be those claiming relief of a pecuniary charac- 
ter for some act done under the Act {XV of 1 873) by the Com- 
mittee, or any of their officers, or any other person acting under 
their directions, and for which damages can be recovered from them 
personally. The last paragraph of s. 43 bars all recovery if the 
pemou to whom the notice prescribed by the section has been given 
befoie the suit is brought tenders sufficient amends to the plaintiff. 

The present suit is one to prove the right of plaintiff to build 
certain verandahs and a platform, which he avers were demolished 
by order of the Committee, and for which oompensation is sought 
It may be said that if notice to the Committee was required it has 
been given, and that the Courts below should have substituted the 
name of the President in lieu of the Hecretary and have tried the case 
on the merits. Substantially the requirements of the Act have been 
complied with, and the substitution of the name of the President for 
that of the Secretary is not affected by s. 22 of the Limitation Act 
the mit against the Committee having practically been instituted 
witain three months after the accrual of the cause of action. ' 

Aet^XV contemplated by 

X\ of lo^o It is not at all affected by s. 43 of the Act, and 

would he certainly within time if the name of the President was 
suDsUiiited for tuat of the Secretaiy. Either way the substitution 
should be made and thecase should be beard on the merits. We there- 
ore decree the appeal, remand the case through the Judo-e to the first 
Court for of the l a 

P.wl.nt or prortded by 40, Aot XV of 1873, .od for the diopo. 
sal of the case on its merits. Costs to abide the result. 

Caim nmanded^ 
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CIVIL JURISDICTION. 

Before Mr, Justice Bear son and Mr. J ustice S;pan7cie. 

In the matteh op the petition of MULO. 

Sale in Execution of decree— Return of Purchase-money to auction-purchaser — Act X 
of 1877 (Civil Procedure Code)iS. 315 — Act VIII of 1859 {Civil Procedure Gode').^ 

Where immoveable property was sold in the execution of a decree under the pro- 
visions of Act VIII of 1859, and the auction-purchaser, having been subsequently 
deprived of such property on the ground that the judgment-debtor had no saleable 
interest in it, applied under s. 315 of Act X of 1877. to the Court executing such decree 
for the return of the purchase-money, held that the Court could entertain the applica- 
tion. 

The facts of this case were as follows : On the 20th Septembeib 
1877, a ceitaia village was sold in the execution of a decree against 
Husaini Begam as her property, under the provisions of xAct Vlil of 
1859, and was purchased by Nur Ahmad. Subsequently to this 
sale one Altaf Ali sued K'ur Ahmad for the possession of the pro- 
perty and to set the sale aside on the ground that the property 
belonged to him, he having purchased it from Husaiui Begam un- 
der a private sale before it w^as sold to Nur xAhmad by auction. He 
obtained a decree in this suit on the 30th January, 1878, which the 
High Court affirmed on appeal on the 13th November, 1878. Nur 
Ahmad thereupon applied to the District J udge of Bareilly, by 
%vhom the decree against Husaini Begam had been executed, for 
the refund of his purchase-money, on the ground that he had been 
deprived of the property by reason that Husaini Begam had no 
saleable interest in it. He made this application with reference to 
ss. 313 and 3l5 of Act X of 1877. The decree-holders objected to 
this application that it could not be entertained under Act X of 
1877, as the sale had taken place while Act YIII of 1859 w^as in 
force and under its provisions, and that the latter Act did not 
provide for such an application in the execution of a decree, 
but left the auction -purchaser to institute a suit The District 
Judge held that the provisions of s. 315 of Act X of 1877 were 
applicable to the case, and ordered the refund of the purchase- 
moiie}'. ■ 

Applic-itioii, No. 3 B. of 1879, for revision of an order of W. TyrrolL Esq., Jutb-e 
of Lareilly, dated tlie 20th December, isrs.- . ° 
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"3 order of the District Judge, under the powers conferred on it by 

In thk 3viaT“ o / **• 3 

TER OF THE s. 622 of A ct X of 18 7 75 on the ground that the District Judge had 

exercised a jurisdiction not vested in him by law. 



BIr. Conlan, with him the Junior Government Pleader (Babu 
Divarha Nath Banarji) and Blunshi Hanuman Prasad^ shewed 
cause. — The application by the auction-purchaser for the refund 
of the purchase-money was a fresh proceeding, and instituted after 
Act X of 1877 came into operation, and the District Judge was 
therefore competent to entertain it. In acting under the provisions 
of s.. 622 of Act X of 1877, the High Court is not compelled to set 
aside every order that is made without jurisdiction. The order of 
the District Judge was just and equitable, and the High Court in 
the exercise of its discretion should allow it to stand. 

Pandit Ajiidlda Nath^ with him Hr. Colvin and Lala Lalta 
Prasad^ for the petitioner. — The sale having taken place while 
Act VlII of 1859 was in force, and consequently under its pro- 
visions, the District Court could only deal with the purGhase-money 
under the provisions of that Act. That Act does not contain 
any provisions for the refund ot the purchase-money such as are 
contained in ss. 313 and 315 of Act X of 1877. In applying these 
sections and entertaining the application the District Judge acted 
without jurisdiction, and his order should be set aside. 

The judgment of the Court was delivered by 

Pearson, J. — The Judge’s order seems to Le a very right, just 
and proper one, with which we ought not to interfere, unless ab- 
solutely bound to do so. The proceedings commenced under Act 
VIII of 1859 appear to have terminated wdth the sale. The appli- 
cation under s. 315 of Act X of 1877 may be regarded as a new 
proceeding. We are not prepared to say that the Judge could not 
entertain the application preferred to him under the second clause 
of s. 315, Act X of 1877; and we therefore decline to interfere, 
and dismiss this application with costs* 
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APPELLATE CRIMINAL. 

Before Sir Robert Stuart, KLy Chief Justice, Mr. Justice SpanJcie, and Mr* 
Justice Oldfield. 

EMPRESS OF INDIA ». LALAL 

Act XXVI of 1870 {Prisons Act),ss. 3, 45, bA^Entering a Ilamlat with intent 
to conveg food to Prisoner^Rules made by Local Government for the management 
and discipline of Prisons — Housedrespass Offence in relation fo Prison — Act XLV 
of i860 {Penal Code), s. 442 — Previous Acquittal — ActX of 1872 {Criminal Procedure 
Code) ss. 454, 460. 

Per Spankie, J. and Oldfield, J., (Stuart, C- J., doubting) that a haTalat 
(lock-up) i3 a prison within the meaning of the Prisons Act. 

Per Stuakt, 0. J., that food is not an article” within the meaning of s. 45 
of that Act. 

Per Stuart, C J. ani Oldfield^ J. that the conveyance of food into ahavalafc, 
not being expressly prohibited by the rules made by the Local Government under 
s. 54 of that Act for the management and discipline of prisons, is not ‘^contrary 
to the regulations of the prisons” within the meaning of s. 45 of that Act, and 
is therefore not an offence punishable under that section. 

HeM therefore per Stuart, C. J. and Oldfield, J. that where a person entered 
into a hawalat with intent to convey or attempt to convey food to an under-trial 
prisoner, such act on his part did not amount to house-trespass within the meaning 
of s. 442 of the Indian Penal Code and it wa3 not an act punishable under s. 45 of 
the Prisons Act. 

Per Spankie, J., coK^rot. • 

Per Stuart, C. J. that the fact that such person had been tried for house- 
trespass and acquitted was no bar to his being tried subsequently for an offence 
under s. 45 of the Prisons Act. 

These were appeals by the Local Government from two judg- 
ments of acquittal of Mr. 0. Daniell, Sessions Judge of Gorakhpur, 
dated’the 31st May, 1878, and 24th August, 1878, repectively. The 
facts of these cases are sufficiently stated for the purposes of this 
report in the judgments of the Division Bench (Stuaet, C. J. and 
Spankie, j.) before which the appeals came for hearing. 

The Junior Gomrnmeat Pleaier (Bshxi Dwarha Nath Bmarji)^ 
for the Crown. 

lluashi for the respondent. 

J mior ■ Gomrmmnt PleadeT *, — The term prison” is de- 
fined in s, 3 of the Prisons Act, 1870, to mean any gaol or peni- 
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tenfciaiy, and includes, the airing-grounds or other grounds or 
^ buildings occupied for the use of the prisoa.” The -word “ gaol” 
meaus a place of confiuemeut for parsons legally committed to it 
for crime or for persons committed to it for trial —Webster’s' Dic- 
tionary. — “ Havalat” is a Persian word moaning “safe custody.” 
The '•havalat” in Gorakhpur is under the charge of the Superin- 
tendent of the District gaol. Lalai, by attempting to supply cooked 
food to an under-trial prisoner confined in the havalat committed- 
the offence described in s. 45 of the Prisons Act. Under that sec- 
tion whoever, contrary to the regulations of the prison, conveys or 
attempts to convey, any letter or other article not allowed by such 
regulations, into or out of any such prison, shall, on conviction be- 
fore a Magistrate, be liable to rigorous imprisonment for a term not 
exceeding six months, or to fine not exceeding two hundred rupees, 
or to both. The Local Government, by virtue of the power given 
to it under s. 54 of the Act, is empowered to make rules consistent 
with the Act as io the food and clotlung of criminal prisoners, and 
according to s. 3 of the Act “criminal prisoner” means a person 
charged or convicted of a crime. Oh. 29 of the rules framed by 
the Local Government refers to prison dietary, and - these include 
the diet scale for native non-labouring prisoners, and rule 418 pro 
vides that prisoners under trial shall receive the non-Iabonrin.^ 
prisoner’s rations of the gaol, and the non-labouring ration is wheat- 
flour (second quality) bajra, dal, vegetables, oil or gU, firewood, 
chillies, salt. It is submitted tliat under these rules an under-trial 
prisoner is not entitled to get any thing besides what is laid down 
for his ration in the above rules. He is not entitled to procure 
cooked food from home. True it is that he can cook his own food 
in gaol, unlike the convict prisoner who is not allowed that privi-' 
lege, but he cannot get food prepared for him outside the gaol. 
Inasmuch then as a punishment is provided for the breach of any 
of the prison rules, any person who does offend against any of 
ft^e rules commits an offence, as that term is defined in s. 2, Act 

the havalat intending to give an 
nnder-trial prisoner food, that is to say, with intent to commit an 
offence, and thereby committed the offence of criminal trespass as 
defined ms. 441 of the Indian Penal Code, the punishment for 
which offence IS provided in s. 448 of the Code. The first conviction 
therefore of the defendant by the. Assistant Magistrate under s. 448 
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of the Indian Penal Code was good 'and yalid and should not have 
been quashed on appeal. 

Munshi Kashi Prasad^ for the respondeat, contended that a 
havalat was not a prison within the meaning of the Prisons Act. 
Havalats are places which do not form part of the prisons. They 
existed before the Act was passed and the Act does not mention 
them. The prison rules do not expressly prohibit under-trial pri- ' 
soners from procariiig cooked food from outside. Such prisoners 
can cook their own food, and the prisouer in this case might have 
prepared purls for himself. There is no reason then why they 
should not be prepared outside the gaol and given to him. 

TlliQ Junior Government in reply.— Prisoners can only 

provide their food out of the rations given to them by the gaol 
authorities, and as they are not able to procure any ihod for theni- 
selves from outside the gaol, it is an offence against the prison 
regulations to take food inside the gaol. 

The folio wing judgments were delivered b;f the Division Bench: 

Stuabt, C. J. — These are two appeals by the Government 
against two acquittals of tbe same respondent, and on the same 
facts, although under different charges or different denoiinnations 
of crime. The facts common to both cases are these : — On or about 
the 29th April, 1878, an octroi muharrir, otherwise called a chtingi 
muharrir, had been sent to the havalat at Gorakhpur on a charge 
of embezzlement. On the folio wung day the accused Laiai in 
company with his brother named Luchan, an octroi chaprasi, came 
to the havalat about 12 o’clock noon and asked the head-constable, 
Bakhtawar Khan, who was in charge of the guard, to allow them to 
give some food to the chungi muharrir who was ■ con fined there:; 
this the head-constable refused and told the accused and his bro- 
ther Lochan to go aivay. About half an hour after an alarm wm 
raised by a constable on duty that some one was on the top of the 
havalat wall where there is a platform for the police seiitiy. The 
police were sent to the spot and the prisoner was taken. . On 
being searched there, there was found on him a packet' of purls ” 
(wheat-cakes. fried in .gJd or oil) and vegetables, and these together 
were the food ' which the accused -and his brother attempted to 
give to the octroi muharrir.' On these facts the accused Laiai was 
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first charged witli house-trespass under s. 448, Indian Penal 
Code, and tried before and oonyieted of that offence by the Joint- 
Magistrate, and sentenced to rigorous imprisonment for three 
monthso On appeal to the Judge the Magistrate’s order was- 
reversed, the appeal allowed, and the accused ordered to be dis- 
charged; the Judge’s order to that effect was dated 31st May, 1878, 
Subsequently and on the same facts the accused respondent was 
tried before the Deputy Magistrate of Gorakhpur on a charge 
preferred under s, 45 of the Prisons Act XXVI of 1870, and con- 
vioted and sentenced on the 19-th August 1878 to rigorous impri- 
sonment for three months, but on appeal to the J udge, the Magis- 
trate’s order was reversed and the prisoner again released from 
custody. 

It would be convenient to notice and dispose this second appeal 
•first. But before eonsideriiig the merits in this second appeal, I 
would notice an objection in the way of a plea of res judicata^ and 
which objection was allowed by the Judge. ^^In this case,” he said,, 
^^I consider that there can be no doubt that appellant has been im- 
prisoned for coinaiitfcing the same offence for which he was tried 
and sentenced on 15th May 1878, and released on appeal on 31sh 
May. Under these circumstances his second trial and imprisoa-- 
ment for the same offence must be quashed under s. 460 of the 
Criminal Procedure Code.” In this opinion I do not concur. By 
the second paragraph of s. 460 it is provided that a person convicted 
or acquitted of any offence may afterwards be tried for any other 
offence for which a separate charge might have been made against 
him on the former trial. Under s. 454, Criminal Procedure Code, 
first paragraph which provides that if in one set of facts, so connec- 
ted together as to form the same transaction, more offences than one 
are committed by the same person, he may be charged with and tried 
for every such offence at the same time s, 460, however, provid- 
ing that this may be done afterwards.” The Judge’s objectioa- 
therefore of jwd^ca^a or of autrefois acquit , as they would call 
it in English criminal pleading, fails, and the second proseoutioii 
anu all that followed upon it were perfectly valid. 

But on the merits I am of opinion that it is too doubtful a case 
iQ justify Lalai’s coaTiction. Ualai 'was charged under 4^ of 
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Act XXVI of 1870 of an offence against the Prisons Act, in that 
he had taken to the havalat and attempted to give to the octroi 
nmharrir food contraiy to the prison regulations. Now a convic- 
tion on such a charge involves two things : first that the havalat is 
a prison within the meaning of that term in s, 3 of Act XXVI of 
1870, and secondly that the act of introducing food into a prison is 
prohibited by the prison regulations and therefore an offence- 
With reference to the first point a prison is by s. 3, Act XXVI of 
1870, defined to mean ^^any gaol or penUentiar^^ and includes the 
airing-grounds or buildings occupied for the use of the prison/’ 
meaning by gaol or penitentiary, as I understand those terms, a 
place of permanent confinement for a fixed and definite period, and 
not a mere place of temporary or preliminary custody, which 
appears to be the meaning of the term havalat. I observe that 
Act XXVI of 1870, s. 30, makes a clear distinction between 
criminal prisoners before trial anl '^coiivieted prisoners ” and 
very properly, because the ultimate condition of the former class 
has yet to be determined; lam therefore rather of opinion that 
a havalat is not a prison within the meaning of s. 3, Act XXVI 
cf 1870, As regards the second point, ani assuming that a havalat 
is a prison as defined by s. 3, Act XX7I of 1870, I doubt very 
much whether the act of introduoing food into a havalat in the 
way alleged in this case was an offence against the prison regula- 
tions. Such an act cannot, I consider, be deemed to be such an 
offence unless it can be shown to be so against some prohibitory 
law or regulation. Now I can find nothing of that character 
either in Act XXVI of 1870 or in the rules for the management 
and discipline of prisoners adopted under the Act. This conviction 
appears to proceed on s. 45 ot the Act, clause 3, where it is provided 
that whoever contrary to such regulations (of the prison) con- 
veys or attempts to convey any letter or other article not allowed bf 
mch regulations into or out of any such prison or place” shall, on 
oonTietioB, be liable, &c. The question thus at once arise s whether 
the food attempted to be taken into the havalat by the accused 
was an article” within the meaning of this section. According 
to the principles upon which statute laws are usually interpreted 
article ” here would mean something of the same kind with a letter 
such as other documents or ,a newspaper or a book or other 
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matter broiiglit to tlie accused ia a printed or written form, and 
whatever else may have been intended, food does not necessarily 
come within the category, and this being a criminal case, w^e are 
. not to determine against an accused person what is not plainly 
expressed or necessarily implied. Then as to the -prison regiila- 
tionsj I was referred to No, 418 which is one of the rules relating 
to prisoners nader-trial (and I presume received into havalat for 
that purpose). This rale provides that such prisoners shall receive 
the non-labouring rations of the gaol with certain additions of glii 
and mustard oil. I was also referred to rule 524 which prescribes 
a dietary for native prisoners with a suggestion that such was the 
food the prisoners were to receive, and no other. That may have 
been the intention of the rule, hut such intention is nowhere express- 
ed, nor can I find any prohibition whatever against a friend of a 
prisoner in custody before trial and not after conviction doing wdxat 
is here charged against Lalai. And again, I say we must not 
forget that this is a criminal case in which the presumption is- 
against guilt, and we are not to assume that guilt without 
some express rule to the contrary, or without evidence which 
necessarily and irresistibly shows or, it may le, implies the 
accused’s complicity. In fact these prison regulations merely 
prescribe the diet that is to ha given to different classes of prisoners 
without any other meaning in a penal sense, and- there is nowhere 
in any of them any rule or order against such a contribution to a 
prisoner’s food as Lalai attempted in the present case. It is also 
to be observed that Lalai and his brother came openly in the first 
instance to the havalat, and retiuested permission of the head- 
constable to give their friend xvho was in custody then a little food. 
This w^as refused, but it does not appear that Lalai was then in- 
formed that what he asked permission to do wms against the rules 
of the havalat, much less that it was a criminal offence to give a, 
little piiri to a prisoner there. It may, as I have suggested, be rea- 
sonable to believe and to imply that the diet detailed in a prison 
regulations was to be all the food that the prison authorities were to 
provide, but it does not therefore follow that what was here done 
was a criminal violation of. the regulations, unless we are to read 
s. 45 of the Act otherwise than I have done and so as to include 
within its sanction what Lalai attempted. But I repeat this is a 
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■ criminal case and every thing charged against the accused should, to 


justify his conviction, be clearly shown to be contrary to express ' ^mpeess of" 
law, and not merely to be implied by any covert inference, however India 
reasonable unless it be irresistible. Lalai. 


For all these reasons I consider the validity of Lalai’s convic- 
tion under Act XXVI of 1870 is too doubtful, and I would quash 
it. 

This, so far as my judgment is concerned, determines the second 
appeal before us, and I shall now proceed to dispose of the other or 
first appeal, and with a like result. The legality of the conviction 
in this first appeal depends on the solution of the question whether 
what Lalai did was an ^^offence’* within the meaning of s. 40 of 
the Indian Penal Code and Act XXVI of 1870. That question I 
have already determined by the opinion I have expressed in the 
second appeal to the effect that what Lalai did was not an offence 
as that term is so defined, or what is the same thing, that what 
he did was of too doubtful a character to necessitate conviction 
as an offence. That being so, Lalai was neither guilty of criminal 
trespass nor of house trespass, the inteiit to commit an offence being 
essential under both sections. I would therefore disallow the appeal 
and affirm the order of the Judge in both these respects. 

SpANRIE, J. — It appears to me that on the facts found Lalai 
Ahir did commit the offence of criminal trespass. It was established 
by the evidence that an octroi muharrir had been sent to the 
havalat at Gorakhpur in custody on a charge of embezzlement. 
The next day Lalai Ahir came to the havalat about noon and asked 
the head-constable in charge of the guard to allow him to give 
soma food to the muharrir. The head-constable refused to do so 
and warned him off. Sometime afterwards an alarm was raised 
that some one was on the top of the havalat wall, where there 
is a platform for the police sentry. Constables were sent to the 
spot and Lalai Ahir was caught. On being searched, a packet 
of and vegetables were found on his person. The 

Assistant Magistrate being of opinion that a havalat does not come 
under the definition of a prison within the terms of s, S, Act XXVI 
of 187Q, convicted Lalai Ahir on the -charge of house-trespass under 
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s. 448^ Indian Penal Code. The Sessions Judge considered that 
no offence had been committed,. Lalai had entered the havalat for 
the purpose of giving food, and the giving food under such 
circumstances was not punishable by law. He therefore annulled 
the conviction. 

Under s. 441, Indian Penal Code, whoever commits criminal 
trespass, by entering into or remaining in any building, tent, or 
vessel used as a human dwelling, or any building used as a place 
for worship, or as a place for the custody of property, is said to 
commit house-trespass. This havalat or lock-up is certainly a 
place used as a human dwelling. Its officers, guards, and persons 
accused of offences occupy it as a dwelling place. The introduc- 
tion of any part of the trespasser’s body is entering sufficient to 
constitute house-trespass. But the trespass must be criminal. 
Under s. 441, Indian Penal Code, whoever enters into or upon 
property in the possession of another, with intent to commit an 
offence, or to intimidate, insult, or annoy any person in possession of 
such property; or having lawfully entered int ) or upon such pro-* 
perty, unlawfully remains there with intent thereby to intimidate, 
insult, or annoy any such person, or with intent to commit an 
offence is said to commit criminal trespass. Now Lalai Ahir himself 
was a constable enrolled under the Police Act, and a public 
servant. Presumably he was quite aware that he was entering a 
place in which parties accused of offences were kept in custody, 
and that the head-constable of the guard was only doing his duty 
when he refused to allow him to give food to a person in custody 
and warned him to leave the premises, which he did do. But 
instead of keeping away, he managed to effect another entry and 
'W3lB caught. After due warning from the head-constable in charge 
of the building who was lawfully in possession of it, that he could 
not be allowed to give food to a person in custody therein, and 
after being told to leave the building, he is found after a short 
interval on the top of the wall with the food and vegetables, which 
he was told could not be given to the prisoner, concealed on his 
person. We must judge of his intent from his conduct, and it appears 
to me that his re-entry into the lock-up was, on the facts estab- 
lished, made with an intent to commit an offence against prison 
regtdations and rules, and thereby an offence against the Prisons 
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Acfc. If he had no such intention whj did he conceal the food, 
and re-enter a building which he had been told to leave? 

There cannot 1 think be a doubt that to secretly introduce food 
into the loek-up was an oflfenoe against the Prisons Act and there- 
fore the offence of criminal trespass was committed, and on the 
facts found, which are also beyond a doubt, the offence of house- 
trespass was also committed. The conviction therefore under s. 
448 might have been sustained by the Sessions Judge. But if 
there had been any room for doubt, the second conviction under s. 
45 of Act XX VI of 1870 appears to have been good. I cannot 
admit that a havalat or lock-up is not a prison within the meaning 
of the Act. In s. 3 prison means any gaol or penitentiary, and 
includes the airing-grounds or other grounds or buildings occupied 
for the use of the prison. Criminal prisoner means any prisoner 
charged with or convicted of a crime. By s. 4 the Local Grovern- 
ment is to provide for prisoners accommodation in a prison or 
prisons constituted and regulated .in such manner as to comply 
with the requisitions of this Apt in respect to the separation of 
prisoners. By s. 30, cL 3, criminal prisoners before t7nal shall 
be kept apart from convicted prisoners. By ss. 34 and 35 a civil 
prisoner may maintain himself but is not allowed to sell any part 
of his food, clothing, bedding or necessaries to any other prisoner. 
By s. 45 whoever, contrary to the regnlations of the prison, 
conveys, or attempts to convey, any letter or other article not 
allowed by such regulations into the prison, is liable on conviction 
to rigorous imprisonment for a period not exceeding six months, 
or to a fine not exceeding Es. 200, or to both. By s. 54 the 
Local Government may make rules consistent with the Act, 
amongst others, as to the food and clothing of criminal prisoners. 
The Government has exercised such powers, and rule 417 allow^s 
prisoners under trial to cook their own food, and directs that they 
shall be subjected to no farther restraint than is absolutely necessary 
for their safe custody. Eule 418 directs that these prisoners 
under trial shall receive the nonriabonrmg rations of the jail, with 
the addition of two chittaks of glii or mustard oil to each group of 
25 prisoners, the oil to he given with their vegetables and the gU 
with their ddh So that the food they are allowed to cook is not 
food which they purchase for themselves, but food which is supplied 
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as rations. The head of a prison is the Superintendent (s. 7 of the 
Act j aod the Inspector-General of Prisons for the North-Westera 
Provinces has been vested with the general control and superinten- 
dence of all prisons situate in the territories under the Government^ 
North-Western Provinces (s. 6). , By the 424th rule made by the 
Government, the Inspector-General of Prisons is to exercise a 
legitimate watchfulness over the numbers and excessive detention 
of prisoners confined in the havalats under his inspection, and to 
call the attention of Government to the subject if circumstances 
necessitate this action. The classification of gaols in the North- 
Western Provinces authorized by the Government includes (i) 
Central Prison, (ii) 1st class District gaols, (iii) 2nd class District 
gaols, (iv.) 3rd class District gaols, (v) 4th class District gaols, 
(vij lock-ups [1), But it may be said that these lock-ups are within 
the prisons, and persons committed for trial by tbe Magistrate are 
confined therein, and that the term lock-up does not include the 
Magistrate’s havalat. This however is not the case, as Rule 14, p. 
18 of the work just cited above directs that In lock -up)s shall 
be confined all the prisoners under trial before any Court, unless, 
where the lock-up is separate from the District gaol, the Magistrate 
or committing officer may think it necessary for greater security to 
send any prisoner committed to the Sessions to the District gaol. 
On the 27th August, 1864, the Lieutenant-Governor was pleased 
to approve of the proposal that all the havalats ” (loek-ups) in 
the North-Westera Provinces should be placed under the supervi- 
sion of the Inspector-General of Prisons from 1st May 1865 (2 ). 
The resolution also approved of the suggestions made by the 
Inspector-General of Prisons regarding the diet and clothing to be 
supplied to prisoners under trial. 

The Magistrate of Gorakhpur reports to this Court that up to 
1862 the gaol and lock-up were under charge of the Magistrate of 
the District. In 1862 the gaol was placed under charge of the Civil 
Surgeon as Superintendent. But the lock-up remained as before in 
charge of the Magistrate. In 1864 it was placed under the supervi- 
sion of the Inspector-General of Prisons under the Government order 
dated 27th August 1864, quoted above, and in 1868 it ^vas also 

(1) Rules for the management and (2) General Department, Ifo. 266aA. 
discipline of prisons authoiized by Gov- of 1864, dated Haini Tai, tbe 27tb August* 
emment, Nortb-Western Provinces, pub- 1864. 
lisbed at Alkbabad in 1874, 
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placed mider tbe supervision of the medical officer in charge of the* 
district gaol by order dated 28th July, 1868 (1). 

It appears therefore to be quite certain that the Magistrate's 
havalat or lock-up is, under the rules which the Local Government 
is authorized by s. 5i of the Act to make, a fifth class gaol within 
the meaning of prison as defined in s. 3 of the Act^ and therefore if 
the accused coimnittei any breach of the regalations in force and 
authorised to be made by the Prisons Act, the conviction would be 
legal,’ if had unders. 45' of the Act, On the merits there can be 
no doubt that the facts proved in the second case show that an 
attempt ivas made to introduce to a prisoner charged with an. 
offence articles of food not allowed by the regulations-. I w“ould 
therefore decree the appeal and reverse the decision of the Sessions 
Judge and re-affirtn the conviction and sentence passed under 
s. 45 of Act XXVI of 1870. 

I would also decree the appeal in the house-trespass case, 
but as the subsequent conviction by the Magistrate has been affirm- 
ed in the other case, I do not think it necessary to do more than 
reverse the Sessions Judge’s order and to approve the conviction 
of the Assistant Magistrate. There does not appear to be any 
necessity for pressing the sentence against the accused under s* 
418, Indian Penal Code, and it might be remitted. 

The learned Judges of the Division Bench having differed in 
opinion, the case was consequently referred to Oldfield, J., under s. 
271B. of ActXof 1872. 

Oldfisld, J. — I will first deal with the ofience unders. 45 of 
Act XXVI of 1870. 

The definition of the word prison in s. 3 of that Act appears to 
me to include a havalat or lock-up in which prisoners under trial 
are confined. That such was the intention of the Act would appear 
from the definition of criminal prisoner in s. 3, which means any 
prisoner charged with or convicted of an offence,’’ and by the Act 
treating of prisoners under trial as well as after conviction. It is 
unnecessary, however, for me to determine this point, for assum- 
ing that an offence against the prison regalations of the nature of 

(1) Crovem.ment, Kortk-Westem Pro- of 1863, to all Commissioners o£ Divi- 
vinces, Circular Ho. ^A. of X86S, USA. sions, dated Kami Tal, SSt'b. J uly, ISOS, 

■ ■ 44 


Sll 


1879 



Empress oe* 
India. ' 


Lalai. 


THE INDIAN LAW REPORTS. [VOL; IL 

tliose proYided for ill s. 45 catiiraitted wit-h reference to a prisoner 
under trial coniaed in the havalat will be aa ofFenco ander s. 45, 1 
am unable to bold that such an offence has been committed in this 
case* The offence alleged against the accused is that he conveyed 
01 * attempted to convey some food to a man. confined in the havalat 
and under trialj and by doing so has contravened s. 45 of Act XXV I 
of ISTO, which provides, inter alia i tlmi ‘'^ whoever, contrary to 
such regulations (i. e. the regulations of the prison), conveys, or 
attempts to convey, any letter or other article not allowed by such 
regulations into or out of any such prison or place, shall on convic- 
tion before a Magistrate be liable to rigorous imprisonment for a 
term not exceeding six rnontbs, or to fine not exceeding Bs. 200, or ta 
both.’’ Before, however, a conviction can be had under this part of s, 
45, it must be shown that to convey food to a prisoner in the havalat 
is contrary to the regulations of the prison. Now the only regulations 
-on the subject to which we are referred is rule 418 of Rules for the 
management and disGipliiie of prisoners in the North-Western Pro- 
vinces issued under the authority of Government under s. 54 of 
the Prisons Act. This rule refers to prisoners under trial and 
amongst other provisions provides that ^^they shall receive the 
non-labouring rations of the gaol wfith the addition of two chittaks 
of p/n* or mustard-oil to each group of 25 prisoners, the oil to be 
given with their vegetables, and the with their and the 

authorised scale of dietary is laid down in rule 524. 

It is urged that, inasmuch as these rules provide a particfular 
ration of food to be supplied by the prison authorities, it is contra- 
ry to the regulations to convey any food to such prisoners, and to 
do so will amount to the offence contemplated in s. 45. But this 
contention cannot, in my opinion, be maintained. To render the 
act of conveying, or attempting to convey, any article to a prisoner 
in havalat penal, it must be shown distinctly, that there is a 
regulation which prohibits it. The rules in question merely deal 
with the articles of food which such prisoners are to receive from 
the prison authorities ; they contain no prohibition against their 
receiving any other supplies of food, or any prohibition against 
any person conveying or attempting to convey food to them ; and 
we are not at liberty to make assumptioiis or introduce prohibitions 
not contained in the regulations. We cannot hold that an act done 
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by a person is contrary to the regalations’’ merely because it is 
something not affirmatively allowed by the regulations. I hold 
therefore that the conviction under s. 45, Act XXVI of ISTO, 
cannot be maintained, and it will follow that there can be no 
conviction of the offence of house-trespass or criminal trespass, since 
it cannot be shown that there was the intent required to constitute 
crirainal trespass. It is not urged that there was an intent to coin-" 
init an offence punishable under the Penal Code, and there was 
none to commit an offence punishable under special or local law, 
since the only offence under such a law to which such m intent 
could be referred is the offence under s. 45, Act XXVI of 1870, 
which in my opinion is not proved in this case. 

1 therefore affirm the order of the Judge in both the appeals 
before this Court* 

Appeals dismissed. 


APPELLATE CIVIL. 


Before Sir Robert Stuart^ JTt.j Chief Justice, mtid Mr. Justice Pearson. 

SDRJAN SINGH (DEFENOAxt) i?. JAGAN NATH SINGH (?LAmTiFFf* 

Mortgage — Property sitmted xoarily In. Oiiclk and partly in the N.-W, JP.—. 

Foreclosure— Regulation XVII of s. Z, 

Where a mortgage ot land situated partly in the District of Sbahjahaiix^ur in the 
North-Wosteni Provinces and partly in the District of Kheri in the Province of 
Oadlvwa-i made by conditional sale, and the mortgagee apx>lied to the District Court 
of Shahjahanpur to foreclose the mortgage and render the conditional sale con- 
clusive in respect of the whole projjerty, and that Court granted such aj^plication, 
held, with reference tathe ruling of the Privy Council in Ras Muni Lildah v. Pran 
Kishcn Das (I) that, where mortgaged property is situated in two Districts, an order 
of f neciosure relating to the whole property may be obtained in the Court of 
either District, that the circiiQistaoce that Oudh was in same respects a distinct 
Province from the North-Western Proviiiees did not take the case out of the 
operaliozi of tlnit ruling, inainucli as Eegulation X VII of 1806 was in force in 
Oudh as weli as in the Norfcii- Western Provinces at the time of the foreclosure 
proceedings. 

This was a suit to have a conditidaal sale dated the 16th 
November, 1866, deelared absolute, and to obtaiu the possession of 

' — - ' ' ■ ■ ■ ■ ' ' - '■■■■■■. — - — -I- II I 

* Fit St Appeal, No. 156 of ‘878, from a dfcree of Maulvi Zam-ul-Abdin, Sub- 
ordlnate Judge of Shahj^banpur, dated the S9th Augustj IS; 8. 

(1)4 Aloore's Ind, App., 392, 
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the land naortgaged. The mortgaged land was situated partly 
within the Bistrict of Shahjahanpur in the^ North' Western Proyiixr- 
ces, and partly within the District of Kheri in the Province of 
Oudh. The application to foreclose the no-ortgage and render the 
conditional sale conclusive in respect of the whole property w^as 
preferred to the District Court of Shahjah&npur. That Court served 
the mortgagors j through the District Court of Kheri^ with the 
notice of foreclosure required by s. 8 of Eegulation XVII of 1806, 
The present suit was instituted in the Court of the Subordinate 
Judge of Shahjahanpur. The defendants contended, inter alia^ that 
the District Court of Shahjahanpur was not competent, in respect of 
the land situated in the District of Kheri, to grant the application for 
foreclosure, such land being situated beyond the local limits of its 
Jurisdiction, and consequently the foreclosure proceedings in resr 
pect of such land were invalid, and the suit in respect thereof was 
not maintainable. The Subordinate Judge held that the District 
Coui't of Shahjahanpur was competent to grant the application for 
foreclosure in respect of the land situated in the District of Klie- 
ri, and the foreclosure proceedings were valid in respeojb of such 
land, and gave the plaintiff a decree. 

The defendant appealed to the High Court raising the same 
contention as to the validity of the foreclosure proceedings as he 
had raised in the Court below. 

Mr. Conlan and Munshi Sulch lianij for the appellant. 

Mr. Colvin and the Junior Government Pleader (^Babu Dioarka 
Math Banarji), for the respondent. 

The judgment of the Court was delivered by 

Pearson, J. — The first and last of the pleas in appeal are not 
pressed and are indeed admitted not to be tenable. The second 
plea is oyer-ruled in reference to the Privy CounciPs ruling in 
the case of Mas JIuni Bibiak y. Pran Kishen Das decided on the 
27th June, 1848 (1), that, according to s. 8, Kegulation XVII 
of 1806, where mortgaged property is situate in two Districts, an 
order of foreclosure relating to the whole property may be obtained 
in the Court of either District. The circunistance that Oudh is in 
(1) 4 Koori&VIjid, App., 392. 
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some respects a distinct Province from tlie North-Western Provinces 
does notj in our opinion, take the case out of the operation of that 
ruling, inasmuch as Hegnlation XVII of 1806 was in force' in Oudh 
as well as in the North-Western Provinces at the time of the fore- 
closure proceedings. The appeal is dismi-ssed with costs. 

Appeal dismissed. 


Before Mr. Justice Pearson and Mr. Justice Spankie. 

JAMNA (Plaintiff) w. MACHUL SAHU (Defendant).* 

Hindu Widov) —Maintenance. 

A wife is, under tke Hindu law, in a subordinate sense, a co-owner with h«: 
husband ; he cannot alienate his property, or dispose of it by will, in such a whole- 
sale manner as to deprive her of maintenance. 

therefore, where a husband in his lifetime made a gift of his entire estate 
leaving his widow without maintenance, that .the donee took and held such estate 
suhieet to her inaintenanee. 

This was a suit, instituted in April,’ 1877, for a declaration of the 
plaintiff’s right to an allowance for. her maintenance of Rs. 25 per 
mensem. The plaintiff was the widow of Ramjewan, and the defend- 
ant was Ramjew^an’s nephew, to whom Ramjewan had in his life- 
time, shortly before his death, made a gift of all his real and pers- 
onal estate, under which the defendant had acquired possession of 
such estate in Ramjewan’s lifetime. The material portion of the 
deed of gift, which was dated the 8th January, 1850, was as fol- 
lows : I have made a gift of my whole and entire property and 
possessions in lands, capital, houses made of bricks and mud 
situated in the city aforesaid, both ancestral and mortgaged, <fec., 
money, ornaments, vessels, carpets, cash, &c., such as fall under 
the denomination of, and are calledj property, constituting my whole 
estate and right, to Machul, son of Munna Lai and my nephew, 
who carries on the business of the firm jointly with me, and whom 
in absence of a son I have adopted as mj son : I havo made him 
its proprietor and my representative : the gift is valid, and lawful, 

* Second Appeal, No. 1027 of 1878, from a decree of M, Brodburst, Esq., Judfr© 
of Benares, dated the 1st June, 1878, affirming a decree of Bandit Jagac iS’arain ‘ 
Subordinate Judge of Jaunpur, dated the lith May, 1877. * 


315 

1879 

Sue JAN 
SiNGir. 

' v.\ ■ ■ 

Jagan Nath 
Singh, 


1879 
Man 23. 


THE INDIAN LAW EEPOHTS. [VOL. IL 

it vests property and. is jast and proper; it is made in tlie form 
of sila (gift to a relative) without any dispute, and- without any 
consideration or hopes (from the donee): it is unconditional and 
free from vicious and false conditions : I have put the said donee 
in possession, in my place, in respect of the whole and entire pro- 
perty the subject of the gift aforesaid, w^hich is free from all defects 
and disputes : I have exempted' this gift wholly from any claim of 
resuming it: the said donee may realize by virtue of this deed 
all that is due from .the tenants on account of immoveable property 
and the money due, and may enjoy and possess the villages under 
ziir-i-peshgi^ lease, &c., by having his name, recorded in respect of 
the same : in short he may enjoy and possess all the villages sold 
and mortgaged to, or taken on farm or purchased at auction and 
held by, me : after my death none of my heirs shall, for any rea- 
son or cause, have any right, claim, or cause of action thereto : 
and as the said donee has accepted the said gift and transfer of 
property, these few lines have been executed in the shape of gift 
and assignment of proprietary right, which may serve in evidence 
when required.” 

The defendant set up as a defanee to the suit that he was not 
bound to maintain the plaintiff, and that Rainjewan had provided 
for the plaintiff’s maintenance by gifts of money and jewels. The ■ 
Court of first instance held that, inasmuch as the defendant had 
not succeeded to the estate of iiamjewan by inheritance, and 
inasmuch as the deed of gift did not provide for the plaintiff’s 
maintenance, and the defendant had not entered into any agree- 
ment to maintain her, the . defendant was not legally bound to 
maintain, the plaintiff. The Court of first instance accordingly 
dismissed the suit, without determining the second issue raised ■ 
by the defence, observing that the plaintiff might have impugned ■ 
the gift on the ground that no provision had been made for her 
maintenance, had she not acquiesced in its validity for so long a 
period of time. On appeal by the plaintiff the . lower appellate 
Court affirmed the decision of the Court of first instance, obser- 
ving with reference to the second issue raised by the defence, that 
the great delay which had occurred in the institution of the suit 
supported the defendant’s assertion that the plaintiff’s husband 
had made a provision for her. 
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■ The plahitiff appealed to tlie High Court, contending, amongst 
other thingvS, that she was entitled to be maintained out of her 
Imsband’s estate, and that the defendant was equitably bound to 
maintain her, it not being shown that any provision had been 
made for her maintenance by her husband. 

The Smior Government Pleader (Lala Juala Prasad), for the 
appellant. 

• Munshi Prasad, Pandit Bishamhhar Nath, and Lala 

JoWm Lai, for the respondent* 

The following judgments were delivered by the Court: 

Pbarsok, J.— The lower Courts have disallowed the plaintiff’s 
claim to be maintained out of her husband s estate given by him 
on the t5th January, 1850, shortly before his death, to the defendant, 
who was his nephew and partner in business, and who is stated in 
the deed of gift to have been adopted by him as a son, on the 
ground that, under the terms of that instrument, which bestows the 
whole estate on him without exception, reservation, or condition, 
she has no right to what she claims. I am not prepared to hold 
that the deed has been misconstrued, but the second ground of the 
appeal appears to me to be valid. A wife is, under Hindu law, 
in a subordinate sense a co-owner wdth her husband ; lie cannot 
alienate his property or dispose of it by will in such a wholesale 
manner as to deprive her of maintenance ; and lam therefore of 
opinion that the donee of the entire estate must be deemed to have 
taken and to hold it subject to her maintenance. This opinion is 
supported by the remarks at p. 366 of W^est and Blihler’s Hindu 
Law of Inheritance and Partition, 2iid ed. and the Privy Council 
decision dated 30th November and 2nd December, 1859, in the case 
' ■of' Sonabmi By sack v, Sreemiitty Juggutsoondree Dossee (1), and 
hr u Judgment of the Madras High Court dated 27th October, 
lt>60, in w’hich a sale of a piece of land by a Hindu was set 
aside on his wife’s suit on the ground that it left her without main- 
tenance. 

The plea that provision was made for the maintenance of the 
plaintiff in the present case by her husband in the shape of an 
( 1 ) 8 Moore’s Ind. App., 66. 
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assignment of casli and jewels seems inconsistent with the terms 
of the deed, and the lower Court’s finding that his entire estate 
was without exception or reservation given to the defendant, but 
the Courts below have not'distinctly adjudicated upon it^ I would 
dii'ect the lower appellate Court to adjudicate on that plea, and, if 
it should disallow it, to proceed to determine whether Rs. 25 per 
mensem, or what monthly amount, would be a suitable allowance 
for the plaintifif’s maintenance. The lower appellate Court should 
be instructed to submit its findings-, when a week might be allowed 
for objections. 

Sfaneib, J, — I agree with my learned and honorable colleague’s 
proposal to refer the issue laid down above for determination by 
the lower appellate Court/ 

Cause remand 

Before Sir Robert Stuart^ Kt,, Chief Justice^ and Mr» Justice Pearson. 

GrULAB DAI (Plaintiff) v. JIWAN EAM and others (Defendants). * 

Failure of Plaintiff to pay Court-fee jot issue of Summons — iS on- appearance of 
Defendant’^ Act VllI oj 1859 (Civil Procedure Code}j s. 110 — Act XXlII q/ 1861, 
ss. 6, 7 — Fresh suit--Act X of'lS77 (Civil Procedure Code)^ s. 99. 

Where the plaintiff. in a suit failed to deposit the ialahana required for the 
purpose of issuing summonses to certain persons whom it was proposed to make 
defendants in addition to the original defendants in such suit, and the Court on 
that ground irregularly dismissed such suit as against such original defendants 
by an order purporting to be raide under s. no of Act VIII of 1859 , on a day 
previous to that fixed for the hearing of such suit, held that such order of dismis- 
sal did not preclude the plain tifi from instituting a fresh suit. 

The facts of this case were as follows ': On the 3rd Ano-ust 
1866, one Radha Kishen instituted a suit against one Lachman 
Das and certain other persons in the Court of the Munsif for the 
possession of certain land. The 23rd August, 1866, was fixed for 
the settlement of issues in this suit. On that date no issues were 
fixed, but the Munsif made an order which had reference to the 
addition of other persons as defendants in the suit. On the 27th 
August, 1866, the pleader for the plaintiff applied that certain 
persons whom he named might be made defendants in the suit, and 

^ Second Appeal, No. 955 of 1878, from a decree of E M. King, Esq., Judge of 
Afeerut, dated the 26th June, 1878, affirming a decree of Alunshi Kam LaL Munsif 
of Ghaziahad, dated the 19th Eehxu&ry, 1878. 
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tlia-t summonses miglifc be served on them. The Munsif consented 
to this application and fixed the 23rd September, 1866jfor the next 
hearing of the case. On the SOth August, 1866, it having 
appeared that the pleader for the plaintiff had endorsed on the 
summonses which were to be served on the new defendants that 
the plaintiff would not deposit the Court-fees requisite for the 
service of such summonses, and 'that he (the pleader) could not 
proceed, the Munsif made the following order : Whereas it appears 
that the plaintiff has made a default, it is therefore ordered that 
the suit be dismissed under s. 110.’^ On the 2ist March, 1878, 
Gulab Dai, the representative of Radha Kishen, instituted a fresh 
suit against the representatives of Lachinan Das and the other 
persons for the possession of the same land, claiming under the 
same title as Radha Kishen had claimed in the former suit. The 
Court of first instance determined the suit on its merits, and dis- 
missed it. On appeal by the plaintiff the lower appellate Court 
held, looking at the circumstances of the former suit, that the order 
dismissing the former suit should be taken to have been made under 
the concluding portion of s. 97 of Act VIII of 1859, and that such 
order consequently was a bar to the fresh suit. 

The plaintiflp appealed to the High Court, contending that the 
order dismissing the former suit should be taken to have been an 
order made under s. 5 of Act XXIII of 1861, and the plaintiff was 
entitled, with reference to s. 7 of that Act, to institute a fresh suit. 

Pandit Na?id Laly for the appellant. 

Pandit Bishamhliar Nath and Babu OpToJcash CJianda^r Muherjiy 
for the respondents. 

The judgment of the Court was delivered by 

Pearson, J. — The lower appellate Court’s finding that the 
former suit was withdrawn by the plaintiff is, in our opinion, an 
incorrect construction of the fact. The fact is that she failed to 
deposit the talabmia required for the purpose of issuing summonses 
to certain persons whom it was proposed to make defendants in 
addition to the original defendants in the .suit. The proper course 
for the Munsif to have pursued was to have proceeded with the suit 
on the date fixed for hearing and to have disposed of it in respect 
of the original defendants. Instead of so doing, he precipitately 
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' dismissed it as against them for the default aforesaid, which did not 
apply to them, on a day previous to that fixed for the hearing, im 
ref&j'ence to the provisions of s. 110, Act VIII of 1859, which were' 
wliolly inapplicable. Had they been applicable the order of dis- 
missal would not have p reel nded , the institution of a fresh suit 
within the period allowed by law. It is true that the provisions of 
s. 5, Act XXIII of 186-1, were also inapplicable to the circumstances, 
but the default for which the suit was dismissed by the Munsif was- 
of the same nature as that contemplated by that section j and it is 
observable that the dismissal of a suit under that section does not 
preclude the institution of a fresh suit within the time allowed by 
the law of limitation. It would be hard to hold that the plaintiff 
should have been deprived of a right which she would have been 
free to exercise if her suit had been dismissed under s. 1 1 0 Act VIII 
of 1859, or s. 5', Act XXIII of 1861, not because she committed a 
greatm fault than is punishable under those laws, but because the- 
Munsif committed a strange irregularity which the Legislature had 
not anticipated' and for which it has not m-ade any exp res.s provi- 
sion. It would be more just and reasonable to apply the spirit of' 
s. 7, Act XXIII of 1861, which has been re-enacted in s. 95 of the 
new Procedure Code. It is not found by the lower appellate Court 
that the matter- of the present suit is- a res judicata under s. 13 of' 
that Code, 

Accordingly we decree the appeal, and setting aside the lower 
appellate Court’s decree remand the case to it for disposal of the 
ajipeal on the merits, and direct that the costs- of this appeal shall- 
fJolIo^Y the event. 

Came remanded^ 


Before Sir Robert Stuart-, Kt., Chief Justice, and Mr, Justice Pearson. 

HARDEO DAS axd AKoraBs (Plai.vtifps)'®. HUKA-M SINGH (Dbpb.toani). 

Act X of 1877 (Civil Procedure Code), e.Sl<i-Dioree payable by. Instalments. 

Held that the provisions of s. Sio-of Act X of 1877 are not applicable in a suit 
for the recovery of the amouut of a bond-debt by the sale of the property hvoothe 
cated by sucli bond (1). _ 


A,Ii Khan. sXrdinate Jad|e*l?AgTa?dVxd“hl 2°4th^S.lLv^l87?“'^'^ 
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In sugIi a suif;, tlierefore, tlie Court cannot direct that tlie amount of tlie decree 
shall be payable by instalments. 

This was a suit on a bond dated tbe Ist August, 1872, whereby 
the payment of Rs. 12,000 within three years from that date to- 
gether with interest at the rate of twelve per cent, per annum was 
secured. ■ This bond charged certain immoveable property with the 
payment of the principal amoniit together with interest at twelve 
per cent, per amium. The plaintiffs claimed Rs. 21.200, on the bond, 
that is to say, the principal aiiioimt, Rs. 12,000, and interest 
on that amount at the rate of twelve per cent, per annum cal- 
culated from the 1st August, 1872, to the 21st December, 1878, 
when the suit vras instituted, which interest amounted to Ss 9,200; 
and they prayed that they might be allowed to recover the amount 
claimed by the sale of the hypothecated property. The defendants 
contended, inter alia^ that the plaintiffs were not entitled to inter- 
est from the date the bond became due at the rate of twelve per cent, 
per annum, such rate being excessive, and they^ prayed the Court 
of first instance to direct that the amount of the decree sliorild be 
paid hy instalments. The Court of first instance gave the plaintiffs 
0 decree for the principal amount claimed by them together with in- 
terest to the date of the decree at the rate of one per cent, per annum, 
directing that the amount of tbe decree should be paid by fifteen 
annual instalments, that the property should remain charged with 
the payment of the amount of the decree, and that should default 
be made in the payment of any instalment, or any ri.sk arise of the 
decree-holder losing the security of the hypothecated property^ tlie 
decree-holder should be entitled to enforce payment of the whole 
amount due under the decree. ^ 

The plaintiffs appealed to the High Court contending that tlie. 
Conrt of first instance was not competent to make a decree for 
payment by., instalments, and that it had improperly redueed the 
rate of interest fixed by the bond. 

Babu Dwarha Weitk Mukerjiy for' the appellants. 

Munshi Snkk Emn^ for the respondent. 

The judgment of the Court was delivered by 

Peaksox’, ' J.— The appeal must, : ia our cpioioo, prevail. The 
Iow«r Court has erred in applying the provisions of s. 210, Act X 
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of 1877^ to this suit, which is'not a mere suit for money but asks 
for tlie reco%^ery of the amount of a bond-debt by the sale of the pro- 
perty hypothecated in the bond. S. 210 was not intended to en- 
able the Courts to set aside and override such a contract as that on 
the basis of ‘which the present claim ia laid. The security over the 
hypothecated property which it gave for the paynient of the debt 
would be of little value, if it could be so set aside and overridden. 
The plaintiffs are entitled to an award against the defendants of 
the principal sum, (Es. 12,000) with interest at the rate of twelve 
percent, per annum to date of decree, and to interest from the latter 
date to the date of realization at the rate of six per cent, per annum, 
and to their costs wdth interest thereon at the same rate ; and to 
he empowered to recover the amount of the bond-debt by the sale 
of the hypothecated property. The decree of the lower Courts is 
modified accordingly ; and the costs of this appeal are allowed, 

Deeree modified^ 

Before Sir Rolert Stuart, Kt, Chief Justice, and Mr. Justice Sxmikie. 

BALL (DefejStbant) v. STOWELL (Plaintiff).'’^ 

Jnstalmcnt-Bond^Cause of Action Act XV o/ 18,77 (imitation Act), sck il, - 

arts, 60, 07, 75 mid 80. 

B and S executed a bond, dated the loth August, 1874, in favour of plaintiff iu con- 
sideration of a loan of Rs. 15,000, agreeing to repay the same within three years from 
the above date, and covenanting to pay every half-year interest on the same, at the 
rate of 8 per cent, per annum ; and also to pay the i>remia on certain policies of insur- 
ance made over to plaintiff by way of collateral security. In the event of failure in 
payment on due date of interest and premia, the obligors made themselves liable to 
pay the full amount of the bond debt. The bond also contained the stipulation that 
it should be optional with the obligee to claim and if necessary to sue for the full 
amount of the bond on the failure of any one or more stipulated paynient, or on the 
full expiry of the period of three years. 

Meld, that the bond was not an instalment-bond, and therefore art. 75, sch. ii of Act 
XV of 1877 was inapplicable. 

Bekl, by Stcaet, C. J., that limitation commenced after the expiration of the three 
years allowed by the bond for payment of the debt. 

Held, by Spaxkie, J,— Art, 80, sch, ii of Act XV of 1877 applies to the suit, and 
limitation would run from the date when the bond became due ; that, according te 

inrst Appeal, No. 154 of 1878 , from a decree of J, Alone, Subordinatte 

Judge of Agra, dated the 22iid August, 2878, 
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the stipulation ia tlii3 boiidj ifc wHiuid become due on foiliire in payment an date 
of both the interest and premia, and not on failure in payment of either of them only. 

Ifeid fiirtherj that arts. 67 and 68, sch. ii of Act XV of 1877 wore not axiplicable 
to the suit. 

This was a suit for nioney due oil a bond dated the IStli August^ 
ISTd, the suit being instituted at Agra in the Court of the Subor-^ 
dinate Judge on the 16 th Julj^ 1878. The terms of this bond ivere 
as follows: — ^^^K dow all men by these presents that we the under* 
signed, Edward Charles Ball and William DeRussett Stowell, hav- 
ing jointly and severally borrowed and received the sum of rupees 
fifteen thousand (Rs. 15,000) from Christopher William Stowell, at 
Agra, do hereb}- covenant and agree to pay or cause to be paid at 
Agra, unto the said Ohristoplier William Stowell, or to his order, or 
to his heirs, executors, and assigns the said sum within three years 
from date hereof : interest on the same at the rate of 8 per cent, per 
annum being payable half-yearly, namely, on the 30ih June and 31st 
December in each calendar year, and premia on life policies to be 
endorsed to the said Ohristoplier William Stowell periodically, ac- 
cording to the rules of the Insurance Company.” 

^Mn the event of failure in the payment on due date of the 
interest and premia, and whether advice be or be dot given of such 
defaults, we hereby jointly aiid severally render ourselves liable to 
pay up the full amount of this bond, or such portion or balance 
thereof as may be due or may become due according to the account 
of the said Christopher William Stowell, from date of siicli default 
to payment of loan in full and other charges that may or shall, be 
incurred on account of the said loan.’-’ 

It shall be optional to the said Christopher William Stow’'elI to 
claim, and, if necessary, to sue for the full amount due on the bond, 
on the failure of any one or more stipulated payment, or on the 
full expiry of the period this bond was originally intended to run, 
if all its provisions had been fulfilled by us.” 

The defondant Ball alone defemled the suit ; his defence to the 
same being that it was barred by limitation, in the first place, with 
raference to art 75, sch. ii of Act XT of 1877, inasmuch as interest 
being payable half-yearly the bond was one payable by instalments, 
and default haring been made in the payment of interest, the period 
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of limitation ran from the time when the first default was made; and 
in the second placcj if the bond was not one payable by instalmentSj 
inasmuch as the plaintiffs cause of aotiou arose on the first defaultj^ 
then the period of limitation ran from the date of the defiiuit^ not- 
withstanding the concluding words of the bond. The Subordinate 
Judge gave the plaintiff a decree holding that the bond was not 
one payable by instalments but a single bond^ where a day was spe- 
cified for payment, such day being the 15th August, 1877, and 
that the suit was consequently one governed by art. 66, sch. ii of 
Act XV of 1877, and witbin time. Against this decree the defen- 
dant Bali appealed to the High Court* 

Mr. Hill (Mr. Howard with him) for the appellant, — The sole 
question in this case is — When did the period of limitation begin to 
run? The difficulty lies ia the optional clause’’ at the conclusion 
of the bond, but apart from it, it is clear on principle as 'well as 
authority, that the suit would be barred. The Subordinate Judge 
has chiefly discussed the question — Under what particular class of 
bonds does the instrument in suit fall ? His finding is, that it is a 
bond of the description provided for by art. 66, i, a single bond 
in which a day is specified for payment. In this, it is submitted^ 
he is wTong. The money ^vas repaj^able ivitlim three years, that is, 
at any time the obligors might select within three years. There is 
a material and well recognised distinction between such a ease 
and one in which the contract is, that the money shall be repay- 
able on the expiration of a given period. It cannot, therefore, be 
said, from this point of view, that the money was repayable on a 
specified day. But further, the parties stipulate that the money 
may become payable on the occurrence of an uncertain event, viz»j 
a default in the payment of interest and premia, which might hap- 
pen on any of the half-yearly recurring dates on which such pay- 
ments fell due. If then the bond be a single bond, and no day be 
specified for payment, art. 67 will apply, and the limitation period 
begin to run from the date of execution. It is, however submitted, 
that the bond is not a single bond, but a bond subject to a condi- 
tion, and governed by art. 68, or if not that, that it is unprovided 
for by the Act, otherwise than by art. 80. It hardly, however^ 
seems material to determine with strict accuracy under what parti- 
cular article the bond falls, since the period in all cases of purely 
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money bonds is three years from the date when a right to sne for 
the whole sum secured first accrued. If this be so, and dealing' 
with the question apart from the optional clause/’ there can be 
little doubt in the matter. The Statute begins to run when the 
plaintiff might have first sued for the whole amount : Darby and 
Bosanquet on the Statutes of Limitations, p. 18 : Ohitty on Con- 
tracts, p. 750: Hemp v. Garland (1) : Hurronath Royw Malierul- 
tail Mullah (2). There was, however, a suggestion in the lower 
Court that supposing a right of action did in fact accrue to the 
plaintiff on the first default in payment of interest, that right was 
waived, and the argument presumably was that then, by a series 
of tacit waivers, the vitality of the bond was preserved, as each 
default occurred, until the expiry of the full term of the bond. 
But it is submitted there was no waiver here. The conduct of 
the plaintiff relied upon to establish a waiver is, I presume, his 
forbearance to sue, for nothing else on his part has been proved 
or suggested, but this is not enough. There must be an overt act. 
Simply lying by and witnessing a forfeiture is not’ sufficient: 
Keene v. Biscoe (3) : Doe v. Allen (4). The argument is apparently 
founded on analogies derived from the rule laid down in art. 75, 
sch. ii of the Limitation Act: that article, however, clearly shows 
that forbearance to sue, per se, does not amount to a waiver, for it 
is there provided that the right of suit arising out of a default shall 
co-exist with forbearance to sue until the right is altogether barred 
by the lapse of three years. Moreover, unless the effect contended 
for is expressly given to a waiver by the Act, it lias not the effect of 
stopping the running of the limitation period: GumnaD amber shet 
V. Bhiku Hariba (5), where the authorities are collected. The 
general rule of law is that once the Statute has begun to run, 
nothing can stop it: Act XV of 1877, s. 9: The Mast India 
Compani/ Y. Oditchurn Paul (Q), In the present case the lower 
Court has held that the bond falls under an article of the Limita- 
tion Act which is silent as to waiver. If it be conceded that the 
Statute began to run when the plaintiff might first have sued for 
tlie full amount of the bond, and that there was no waiver, or, if 
there were, that it ineffectual, it remains only to be considered 
whether the effect of the optional clause” is to take the case out 

(1) 12 L. J. H. S. Q. B. iSi. (4) 3 Taunt. 78. 

(2) 7 W. R Civ. R. 2i. (5) I. L. H. 1 Bom. 125. 

(3) L. R, 8 Cli. 201. (Gj 5 Moore's Ind, App. 43, 
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of the Statute. It is submitted that it has no such effect; were it 
otherwise^ it would involve the anomaly that a person might have 
two successive causes of action in respect of one and the same 
debt. The plaintiff here might have sued for the whole amount 
on the first default, but he could not do so unless he had then a 
cause of action for the whole amount. Mr. Addison, in his -work 
on contracts, thus states the principle : — It is a general rule that 
where there has once been a complete cause of action, the Statute 
begins to run, and that subsequent circumstances which would, 
but for the prior wrongful act or default, have constituted a cause 
of action, are disregarded,’* See also the judgment in Hemp y. 
Garland (1) and Navalmal Gambhirmal v. Dhondibahin Bhagvan^ 
trav (2), in .the latter of which cases, Westropp, C. J., observes : — ■ 
There is, it is true, a proviso in the bond here that the obligee 
might waive the right to sue for the whole, and instead accept pay- 
ment by instalments^ but that proviso gave him nothing more than 
the right of waiver, which the lawgave him, which right, as has been 
above observed, there is nothing here to show he exercised.” In 
the present case all that the optional clause” gives to the plaintiff 
is similarly a right to do that which he could by law do, namely, 
sue at the expiry of the term of the bond, if in the meantime he 
preserved his rights thereunder by waivers of his antecedent 
rights of action. It is. hardly necessary to cite authority for the 
position that the parties to a contract cannot by agreement avoid 
the effect .of the law of limitation ; see, however, The East India 
Company v. C ditchurn Paul (3 ; ; Krishna Kamal Singh v. Hira 
Sirdar (4) ; Stowell v. Billings (5). Statutes of Limitation are in fact 
to be strictly applied ; see the observations of the Privy Council in 
Ijiiclonee Buksh Boy v. Banjit Bam Punday (6). Interest beyond 
three years is not recoverable. 

Mr. (JonJan, with him the Junior Government Pleader (Bsih-a. 
Pwarka JSfath Banarp)yfov the respondent. — ^The appellant’s con- 
tention is deprived of any force it might otherwise have by the 
circumstance that no such breach as is contemplated by the for- 
feiture clause of the bond has occurred. A twofold failure oii 
tbe part of the obligors is there contemplated— a failure, that 

( 1 ) 12 L J. N, S. Q. B. 1S4. (4)‘ 4 B. L. R. (F. B.-) 101. 

(2) 11 Bom. H. C. R ; 155. (5) 1. L. R. 2 AIL 350. 

{Z) 5 Ikluore’s lud. App. 43. (5) 13 B. L. E. at p. 182» 
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is, in the payment of interest and premia, not of one witliout 
the other. Interest may not have been paid, but the premia 
on the life policies have been regularly paid. Therefore, no 
cause of action accrued to the obligee until the full orifrinal 
term of the bond expired. We contend that the bond comes 
under art. 06 of the schedule, and that three years have not 
elapsed from the day specified for payment. Time does not neces- 
sarily run from the date on which a cause of action accrues, but 
the periods given in the schedules are to govern, and these have 
been fixed by the Legislature without necessary reference to the 
date on which a cause of action accrued. For example, in a case 
of pre-emption, the cause of action arises on the date of the sale, 
but the period under the Act does not begin to run until the 
purchaser takes possession. We do not deny that parties cannot 
by agreement avoid the effect of the Statute, but we submit that 
it is competent to parties when entering into a contract of loan 
to determine the date on which the loan shall be repayable. Here 
the obligee is expressly empowered to sue on the expiry of the full 
term of the bond. The defendant, having voluntarily given the 
plaintiff the option of suing either on the happening of a default 
or on the expiry of the term of the bond, is estopped from pleading 
that his creditor cannot avail himself of the option. 

Mr. Eill^ in reply. — The bond gives a right of action on the 
failure in payment of any 07ie or more stipulated payment. A de- 
fault in payment of interest is a default inpayment of interest 
and premia, and would confer a right of action under this bond. 

The following judgments were delivered by the Court : 

Stuart, C. J. — The decree of the lower Court in this easels 
clearly right, both in regard to the question of limitation and 
the joint liability of the defendants for the sum decreed. In 
the lengthened and anxious argument of the counsel for the 
appellant, numerous authorities in the English Courts, and also in 
the Courts in this country, were cited to show that the bond in this 
ease was an instalment bond, and it is chiefly from a desire to exa- 
mine these authorities that I have delayed my judgment. I have 
BOW carefully considered all the authorities, and find that they ail 
assume and relate to the case of an undoubted instalment bond. In 
the present case, however, I am quite clear that the bond sued on 
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IS not an instalment bond, but a bond simply acknowl edging the 
debt with interest payable half-yearly, with the proviso that if not so 
paid the obligors should bo liable to pay up the whole amount from 
date of such default, that is, from date of failure in payment; 
of interest. As to the limitation pleaded, the period clearly 
runs from the expiration of three years allowed’ by the bond 
for the payment of the debt, that is, from the 15th of August, 
1877, the date of the bond itself being the I5th of August, 1874. 
Such appears to be the real nature and position of the bond, 
but it contains an allusion to policies of assurance, and premia 
thereon, as to which there is no contract apparent on the face of 
the bond itself, although there would appear from the evidence to 
have been an arrangement of the kind between the parties to for- 
tify and farther secure the bond debt. Be that as it may, we are 
only concerned with the decree made by the Subordinate Judge, 
and we affirm that decree with costs in both Courts, 

Spankie, J.— The bond recites that the sum of Es. 15,030 boi*- 
rowed from 0. W. Stowell, the plaintiff, respondent, obligee, is to be 
pajmble within three years from the date thereof (15th August, 
1874); that the interest is to be payable half-yearly, namely, on 
the 30 til June and 31st December in each calendar year ^ that pre- 
mia on life policies are to be endorsed to the said 0, W. Stowell 
periodically according to the rules of the Insurance Company. 
The second clause recites that in the event of failure in the pay- 
ment on due date of the interest and premia, and whether, ad- 
vice be or he not given of such dehinlt, the defendants, obligors^ 
jointly and severally render tbemselves liable to pay up the full 
amount of the bond, or such portion or balance thereof as may 
be due, according to the account of C. W. Stowell, from date of 
such default to payment of loan in full and other charges that 
may or shall be incurred on account of the bond. In the third 
clause of the bond there is a condition that it shall be optional 
to the said 0. "W. Stowell to claim, and if necessary to sue for 
the full amount due on the bond on the Mlure of any one or 
more stipulated payment, or on the full expiry of the period this 
bond was originally intended to run, if all its provisions had 
been fulfilled by us.” There are two defendants, one, Mr. W. 
De Russett Stowell (son of 0. W. Stowell, the obligee), unresery- 
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ediy admitted the jnstice of the claim. The other, E. 0. Ballj 
acknowledged execution of the bond but pleaded limitation general- 
ly. His counsel, however, contended that art. 75, Act XV of 1877 
applies to the bond, which is one payalde by instaliiienbs, as interest, 
the fruit of principal, was payable half-yearly ; the plaintiff’s cause 
of action arose wdien default occurred which gave hiiu a right of 
suit, and from that time limitation would run ; the proviso could not 
stop limitation from running; nor, if the bond is one payable by 
instalments, does the proviso amount to a subsequent 'vaiver, and, 
therefore, it gives the plaintiff no further right than the law allowed 
him before it was written. The Subordinate Judge held that the 
bond contemplated in art. 75, sch. ii of the Limitation Act, is one in 
which the principal amount seeured by the bond is made payable 
by instalments ; that the bond in suit was not payable by iiLstal- 
ments, but it was stipulated that the amount secured by the bond 
should be paid in a lump sum within three years from the date of the 
bond (15th August, 1874); that the lump sum became due on the 
15th August, 1877, and, therefore, this suit instituted on the 16th 
July, 1878, was within time. The Subordinate Judge also held that 
the stipulation to pay interest half-yearly, with the proviso that in 
the event of default in such payment the principal as well as the 
interest shall be payable at once, cannot convert the bond into one 
tinder art. 75. He furtber held that art. 68 would not apply to 
the bond, as there was no stipulation in it for any penalty ; but 
the bond came under art. 66 which provides for a single bond or 
a bond without a penalty, and being of this character the suit was 
not barred by limitation. The Subordinate Judge, therefore, 
decreed in favour of plaintiff* agains" both defendants. E. C. Ball, 
defendant, alone appeals from the decree, and his conns *I insisted 
upon tlie pleas on which appellant’s defence rested in the lower 
Court, citing various authorities to show that, as the bond was one 
paj^able by instalments, the cause of action accrued to the plaintiff 
on the occurrence of the first default, and that limitation began 
to run from that date, the plaintiff* not being at liberty to fall back 
upon the proviso that it wms optional to him to wait until the term 
of repayment fixed in the bond had expired ; that there had been 
no waiver of the right to sue, and consequently the suit was barred. 
Further, it was contended that, even if there was not a bond payable 
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by instalments, tbe right to sue accrued when the default pro^idecl 
for in the bond occurred, and, therefore, the suit was barred ; that 
art. 66 did not appl}^ to the deed, as no day of payment was speci'- 
fied in the bond, and, therefore, limitation ran from the date of 
execution, and again the suit was barred. It was' also urged that 
art. 68, sch. ii, might apply, the bond being subject to a condi- 
tion, but this point was not seriously pressed, it being contended 
tliat art. 80 applied, which refers to a suit on a bill of excbange, 
promissory note, or bond herein not expressly provided for, and 
the time from 'which limitation begins to run in such a suit is when 
the bill, note or bond becomes payable, and this suit should be 
barred, as tbe cause of action accrued on the first default. I pro- 
pose first to deal with these contentions, and then dispose of the 
remaining objections in the memorandum of ajopeal to which I will 
subsequently refer. 

I am not prepared to admit that the bond in suit is one 
payable by instalments. There was no contract between the 
parties that the sum borrow’ed should be paid off by instalments, 
that is to say, there w^as no agreement that the money borrowed 
and secured by tbe bond should be repaid in certain portions at 
different times. Interest may not be a part of a contract between 
the parties to it. If there is a condition in a bond that simple in- 
terest should be paid at a certain rate, then it is as much payable 
by virtue of the contract as the principal. It is a necessary 
incideut to the original debt, but it is not a part of the original 
sum borrowed. It is the sum of money paid or allowed for the 
use of the money lent for a certain time at a fixed rate per cent. 
It is not added to the principal as a part of the original debt, but 
principal and interest in case of failure to pay make up the amount 
due under the bond. If I hold (as I do hold) that the bond in suit 
is not one payable by instalments, then art. 75, sch. ii, Act X¥ 
of 1877 does not apply to it. But I am quite willing to admit 
that if this article could be applied to it, then on the ruling of 
the authorities cited (1) this suit might be barred, assuming that 
the circumstances of this case are on all fours with those quoted, 
and that there had been no waiver. I was at first disposed to 

(!) Ilemp V. Garliuid, 12 L. J. N. S , Ndvalmal Gcimbliirmal v. i/Jioudibahin 
Q.'B., 184 •, Karuppavna JS'apah v, iVa/- jBhagvaTiirav^ 11 Bom, H. C. IL, 155. 
lamma 1 lUad H, C. R. 209 ; - 
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apply arL 66 to the Iiond, accepting the conclusion of the Court 
below on this point. The bond at first sight appears to be a £ingl (3 
boadj no penalty being attached to it, in which a day is specified 
for paymeiit, and the time from which limitation begins to mu is 
the day so specified. It is true that the day, the 15th August, 
1877, is not so specified in so many words. But the debt is to be 
paid witiiin three years from the date of the bond ; anyone is 
entitled to tender payment of a debt of this nature within the time 
fixed for its repayment, and the bond in suit allows this to be done, 
but the time at which the debt must be repaid is specified in this 
case, and the last day would be the 15th August, 1877. If this be 
so, the suit clearly is, nnless otherwise barred, not beyond time, as 
it was instituted in 1878, and the period of limitation is three years 
from that date. If this view be correct, then art. 67 does not apply, 
as it cannot be said that the bond is one in which no day for repay- 
ment has been specified. Had the bond been silent in this respect 
the period of limitation would begin to run from the date of its 
execution, and art. 67 would have applied. I have, however, no 
doubt that art. 68 is not appropriate, as I do not find that the bond 
is subject to a condition. In the third section of the Limitation 
Act (XV^ of 1877) bond” includes any instrument whereby a 
person obliges himself to pay money to another on condition that 
the obligation shall be void, if a specified act is performed, or is 
not performed, as the case may be. Bearing in mind this inter- 
pretation of the word bond, and applying it to sch. ii of the Act, the 
instrument now before us does not contain any condition of the 
nature described in s. 3, and, therefore, it does not come under 
art. 68. But, as I have already stated, the learned comisel for the 
appellant did not press this point. But the learned counsel for the 
appellant has argued that art. 80, sch. ii of the Act applies, and, 
after full consideration of the point, I come to the conclusion that 
there is something more in the bond than meets art. 66. It is a 
single bond, and there is a day specified for payment, but there is 
also a liability for immediate denaand of the entire amount due before 
the expiration of the term of the bond on the occasion ot default of 
pavment. This provision may, and, I think, does take the ooiid out 
of art. 66, and, ill the absence of any provision for it in the schedule, 
places it under art. 80, and the limitation would run from the date 
when the bill, note, or bond became due. This brings us to the 
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very serious contention as to the date when the cause of action 
accrued. Whether this be or be not a bond p ayable by instalments, 
it is urged that the right to sue accrued when the default occurred, 
and that limitation began to run from that date*. The authorities 
cited to us and already referred to relate to bonds payable by in- 
stalmentSj but it is argued that the principle laid down in the Indian 
cases and in Hemp v. Garland (1) applies equally to any bond in 
which the right to sue is given on the occurrence of a default. It 
is laid down that if a plaintiff chose to wait till all the instalments 
became due, no doubt he might do so. But that which was option- 
al on the part of the plaintiff would not affect the right of the defen- 
dant, who might well consider the action as accruing from the time 
the plaintiff had a right to maintain it. On the principle that every 
person is bound to sue when there is a complete present cause of ac- 
tion, the question in this case would be, when did the cause of action 
arise ? When the defendant failed (if he did fail) to pay the inter- 
est on the first half-year and premia, or when the bond became pay- 
able on the 15th August, 1877 ? The bond certainly recites that in 
the event of failure of the payment on due date of the interest and 
premia the defendants were liable to pay the full amount of the bond,- 
or such portion or balance as might be found to be due accordiug to 
plaintiff’s account. But the third clause leaves it optional with plain- 
tiff to claiiii his money at once, and if necessary to sue for the full 
amount due on the bond, on the failure of any one or more stipulated 
payment, or he might sue when the term of repayment fixed by the 
bund had fully expired. But it is contended on the further authori-^ 
ties cited (2) that “ if to an action for the original cause of action 
the Statute of Limitations is pleaded, upon which issue is joined, proof 
being given that the action did clearly accrue more than six years 
before the commencement of the suit, the defendant, notwithstand- 
ing any agreement to inquire, is entitled to the verdict.” In the Full 
Bench ruling of five Judges of the Presidency High Court v3j, it 
•^vas ruled hj a majority of four Judges, one Judge alone dissenting, 
that no arrangement between parties could he recognised which 
enlarged the period of limitation allowed by^ law for the execution of 
decrees, and it was observed in that decision : If a man having a 

(1) T2 L. J., N. S., Q. B., 134. (31 Krishna Kamcd Singh v. 

(2) The India Corfipmiy y, Odit- dar^ 4 B. L. R., F. B, lOi. 

7 0 Moore’s Ind, App, 43.^ 
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cause of action against another to recover immoveable property, or to 
recover money, or to recover damages for a trespass upon liis land, 
or for an assault, should say, ‘I will not sue you for twenty years,’ he 
would not acquire a right to sue after the period of limitation fixed 
by law" : if he does not intend to give up his right to sue at all 
be must take care not to bind himself beyond the time within w’hicb 
the Law of Limitation allows him to sue.” This Court also recog- 
nised the force of this ruling in the case of Stowell v Billings (I) 

It is true that by the terms of the contract between the parties 
an option is given to the plaintijff either to take his money at once 
on the occasion of defaulter to postpone his suit until the full 
term of the bond has expired, and the contract in this respect "may 
be supposed to represent the true meaning of the parties and might 
not unreasonably be construed in favour of the plaintiff, w"ho w-as 
at liberty to elect which of the two courses he would adopt. But 
the Act of Limitation would still control his choice. Mr. Justice 
Story has remarked on the Statute of Limitation that it was intend- 
ed to be a statute of repose. It is a wise and beneficial law, not 
designed merely to raise a presumption of payment of a just debt 
from lapse of time, but to afford security against stale demand 
after the true state of the transaction may have been forgotten, or 
be incapable of explanation by reason of the death or removal of 
the witnesses.” The Indian Law of Limitation certainly insists upon 
the peremptory strictness with which its provisions are to be en- 
forced, and it fixes upon the Courts an obligation to dismiss all suits, 
appeals and applications made after the period of limitation as 
prescribed in sch. ii of the Act, although limitation has not been 
set up as a defence. The words, therefore, already cited from .ha 
Presidency Full Bench ruling (2), ^^If he does not intend to 
give up his right to sue at all, he must take care not to bind himself 
beyond the time within which the Law of Limitation allows him to 
sue,” naay be quite relevant to this case. For if it can be 
established that there was a default on which a right of action was 
given to the obligee to sue, there w^ould be a good defence on the 
plea of limitation. 

(1) I. L. R., 1 AIL, S50. 

(2) Krisfma Kamal Blugh v, Blra Sirdi^r^ 4 B. L. E., F. B. 101, 
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It lias,been argaied below by appellant’s counsel that the third 
clatise in the bond contemplates the occurrence of default of pay- 
ment either of interest or premia as giving rise to an immediate 
cause of action, and that it is not necessary that the default should 
be in the payment both of interest and premia, although there had 
been default of thi’^ nature as a matter of fact : on the other hand, it is 
contended by respondent’s counsel that the words in the third clause 
any one or more stipulated payment” refer to the terms of the 
second clause the event of hiilure in the-pajment on due date of 
the interest and premia,” and, therefore, there must be a default in 
the payment both of interest and premia, and that it is solely on 
condition of belli these events happening that the obligors mad© 
themselves liable to an immediate demand if the entire sum due. 
It seems to me that the terms of the bond in the second and third 
clauses read together, and they must be so read in order to under- 
stand the real meaning of the parties, provide for the default both 
of interest and premia, and that in tlie event of default in the pay- 
ment either of interest or premia only, and not of both, the obligee 
is not called upon to choose whether he will at once demand the 
amount due, or postpone his suit until the full term of the bond has 
expired. I therefore would hold that if-tlie default does not extend 
beyond the interest or premia, a complete and present cause of 
action has not arisen. It is admitted that no interest has been 
paid on the bond, but it has not been established that there 
has been any default in respect of the premia. The bond is 
very carelessly or inaccurately ex|)ressed in ivords : Interest 
on the same at the rate of 8 per cent, per annum being pay- 
able half-yearly, namely on the 30th June and 31st December, 
in each calendar year, and premia on life policies to be endorsed 
to the said Christopher William Stowell periodically, accord- 
ing to the rules of the Insurance Company.” But owing to the 
f frill and position of the words used and to the punctuation, there is 
some ambiguity. It has been argued that the premia on life, policies 
are, by the terms of the bond, to be endorsed to the obligee periodi- 
cally, but this is not to my mind the meaning of the -bond or the 
intention of the parties. The meaning doubtless is' that the inter- 
est and premia are to be payable, the former half-yearly, on the 
dates named, the latter periodically, according to the rules of the 
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Insurance Conipaiij. This may be gathered from the sncreoding 
clause which shows what is to be regarded as a default : In the 
event of failure in the payment on due date of interest anti premia.’^ 
These* are the words. The punctual payment of the premia is 
necessary to keep the policies alive. There was no necessity to 
endorse the receipts for premia. The life policies, in order to make 
the security more perfect, might be formally a.ssigned to the obligee; 
but it was no part of the condition, the breach of which would 
give to the obligee the right of calling in his money at once. If the 
words being payable” had been added to premia,” thus, and 
premia being pajnible on life policies to be endorsed to the said 
Christopher W'illiain Stoweli periodically, according to the rules of 
the Insurance office,” there would have been no room for doubt as 
to what was meant. The life policies, though not endorsed to plain-* 
tiff, wore nevertheless in his possession and were filed by him and 
are on the record of this case. There has been no default in the 
payment of the premia. The plaintiff has filed the evidence of the 
regular payment of the half-yearly renewal premia required by the 
Company’s rules. There are on the record receipts for such premia 
on Stowell’s life-policy, dated 13th May 1876, 13th November, 1875, 
and 5 til December, 1876, respectively. There is a joint receipt to 
Messrs. Ball and Stoweli of payment of the half-yearly renewal 
premia ou Stowell’s insurance due on the 10th day of May, 1878. 
There are receipts for the payment of the half-yearly premia on 
the life of Ball, dated IStli May, 1875, 13th November, 1875, and 
5th December, 1876. These receipts show that there was no default 
in the payment of Stowell’s premia up to the 10th May, 1878, or of 
pi'emia on Bali’s life up to the 13th day of November, 1876, conse- 
quently if there had been default after that date, and a cause of 
action had arisen, the suit would be within the period of Imiitation, 
assuming that the suit was one coming under art 80, sch. ii of 
the Limitation Act. Besides these receipts there are Positive 
Promissory Notes for lls. 166-10-8 each under the policies both of 
Ball and Stoweli payable to bearer three months after sight, and 
the death of Ball and Stoweli respectively, and redeemable tliree 
days after presentation at the office of the Positive Government 
Security Life Assuranea Company, Limited, according to the rules 
of the Company, which were in the possession of plaiatilL Of all 
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tliese receipts and notes one only was filed by the defendant Ball. 
The promissory notes payable on the death of Ball are dated 
13th November, 1874, 13fch May, 1875, 17th November, 1875, 
17th May, 1876, 8th December, 1876, and 18th June, 1877. 
Those payable on the death of Stowell are dated 18th Novembex', 
1874, 13th May, 1875, 17th November, 1875, I7th August, 1876, 
8th Decembei', 1876,, 18th Decembei’, 1877^ and 12th Jtine, 1878. 
With this evidence before ns which shows that there has been 
no default in the payment of premia, and entertaining the opinion 
that the default giving rise to a right of immediate demand for 
payment of the amount due on the bond befoi'e its expiration must 
be a default in respect of both intei'est and premia, I must come to 
the conclusion that thei'e was no such default that gave to the 
plaintiff a complete and present cause of action. Therefoi'e the con- 
tenticn that more than thi'ee yeai's had elapsed from the date of 
default, and thereby the suit was barred, fails, the suit being within 
time, and the debt being acknowledged by one defendant and execu- 
tion of the bond by the other, limitation alone being pleaded, the 
plaintiff would be entitled to a decree. 

I have now considei^ed all the points involved in the first to the 
fourth plea inclusive. There are two other pleas to be noticed, the 
fifth and sixth. 

The fifth plea has no force, for if the interest had been banned by 
limitation, the suit must have been barred by the same limitation. 
The plea \vas not pressed befoi'e up, and I only notice it because 
it is on the memorandum of appeal. The sixth plea — that the Judge 
should have dismissed the suit with costs — is disposed of by this 
judgment. 

I would dismiss the appeal, and affirm the decree of the lower 
Court, with costs. 

- Appeal dismissed, 

APPELLATE CRIMINAL 

Before Mr. Jitstice SpanMe, 

EMPRESS OF INDIA wAiHRLT. 

Sigh Courts Powers of Revision --'Act X o/i 872 {Criminal Procedure Code), s. 207., 

Held tliat great laxity in vreigliing and testing evidence is a material error in a 
judicial proceeding, within the meaning of s. 297 of Act X of 1872. 
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At a Sessions for jail deliyerj held at Agra on the 27th Aprils 
1875, seven prisoners, Harphal, Dipa, Bhawani, Dhaii Singh, 
Bhima, Murli, and Jheiitar were charged with the offence^ of 
dacoity. Jhentar was acquitted, and the first six were convicted and 
sentenced to transportation for life. Murli was sent to the Andaman 
Islands, to undergo the sentence of transportation for life From 
there and through the Chief Commissioner of the Andaman and Ni- 
cobar Islands he forwarded his petition of appeal to the fligh Court 
in the month of May, 3.879, urging in his petition of appeal that, 
through want of friends and funds, he could not appeal before. The 
petition of appeal was received by the High Court, and was heard 
by Mr. Justice Spankie, by whom the appeals of the first five 
were heard and disposed of. 

The following was the judgment delivered by 

Spankie, J. — The petitioner, convict Ho. 21018, Murli, is under- 
going sentence of transportation for life in the penal settlement 
of Port Blair. He was convicted on the 27th April, 1875, by Mr. 
H. G. Keene, the Sessions Judge of Agra, on a charge of dacoity, 
under s. 395 of the Indian Penal Code. Six other persons, Harphal, 
Dipa, Ehawani, Dhan Singh, Bhima, and Jhentar were tried at 
Agra with" him. Jhentar was discharged by the Sessions Judge, 
and the others, including Murli, were transported for life* The 
five persons appealed to this Court, and on the 26th June, 1875, 
were acquitted, and it was directed that they should be released. 
Murli did not appeal at the time, but does so now in a petition, 
received through the Chief Commissioner of the An ianian and 
Nicobar Islands, and Superintendent of Fort Blair and Nicobars, 
that officer following the instructions conveyed to him in the letter 
of the Secretary to the Government, Home Department (1}# 
Murli, states that he was undergoing imprison me iit for two 
years, on conviction of the offence of being in possession of stolen 
property, knowing the same to have been acquired by theft, when 
he was named by Pita, an informer, as having been one of the per- 
sons concerned in dacoity. He was put on his trial before the 
Sessions Judge of Agra, and convicted and sentenced to transporta- 

(1) Mr. Officlatiiig Secretary Bernard, dated i4th A|>rilj 1879, to 

Superimeudeiit of Tort Blair and JSicobar Islands. 
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tion for life. Five persons appealed and were released. But be 
(Murli) was unable to represent bis case at that time, having neitber 
funds nor friends. Since bis arrival in tbe penal settlement he 
has succeeded in obtaining a copy of tbe judgment of the Sessions 
Judge of Agra, and now appeals from tbe order passed by him. 
The prisoner ought to have appealed to this Court in sixty days 
from the date of tbe sentence, the 27 tb April, 1875. Tbe period of 
limitation has so long expired, and tbe explanation of tbe delay in 
appealing, though tbere may be some truth in it, is not altogether 
satisfactory, that I feel compelled to disallow the appeal. It is the 
case that all convicts have a right of appeal once, but that right; is 
subject to the law of limitation, and I think that it would be unwise 
so to apply s. 5 of this law as to encourage the idea amongst the 
convicts of a penal settlement that they can at any time, as in this 
case, five years after the date of their conviction, appeal to this 
Court At the same time, being well acquainted with the facts of tlie 
case, as I decided the appeal of the five other persons who had been 
transported for life, I am quite prepared to admit the petition as 
one for revision of the proceedings. 

The case of Murli is on all fours with that of Harphal and others, 
and the same reasons which influenced my decision wnth respect 
to those appellants, lead me now to say that there is no s"at‘s factory 
evidence to justify the conviction of Murli, and he ought to be 
released. My reasons will appear from the copy of my judg- 
ment in the case of Harphal and others w^hich I have directed 
should be put up with this proceeding, I cannot at this time 
remember bow it happened that I did not consider, as a Court of 
Revision, the case of the petitioner. I can only attribute my not 
having done so to the uncertainty that prevailed in this respect 
as to whether the Court -was at liberty to interfere with the 
conviction of a prisoner who had not appealed, (when dealing 
with the case of any person tried with him who had appealed) 
simply on a question of credibility of evideuce. Later decisions 
both of this and of other Courts for years past have not tended 
to remove this uncertainty as to what is or is not a material error 
in a judicial proceeding. I am myself iiiclined, indeed I have 
, acted in other cases in this, view, to regard great laxity in weigh- 
ing and testing evidence as a material error in ’a judicial proceed- 
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ing, and looking at ike trial in this ease, it would seem to me that 
there had been great indifference and laxity on the part of the Ses- 
sions Judge in this respect. Accepting, however, the judgment of 
this Court in Full Bench in the matter of ffardeo (1) I believe 
that I have the power of interfering now with the conviction of 
Murli. If we are not precluded by a judgment of acquittal from 
exercising the power of revision under s. 297 of Act X of 1 872, we 
cannot be precluded from doing so, where there has been a convic- 
tion on evidence which has received no sifting, and which in many 
respects is so transparently false that, if it had been at all tested, 
its falsehood could not have escaped notice. And in this opinion 
I am fortified by the amended new Code of Criminal Procedure 
of 1879. It seems that the dubious character of s. 297, Act X of 
1872, has now been fully admitted. S. 439 of the amended 
Code, if it stand in the Act when passed, provides that the High 
Court as one of Revision may exercise all the powers of an Appellate 
Court with regard to appeals from convictions. Being of the 
opinion that I have the power of revision in this case, in which 
opinion my honorable colleagues, to whom the papers have been 
circulated, acquiesce, I have no hesitation in saying that the convic- 
tion of Murli ought not to be maintained, but that he ought to 
be at once released I therefore annual the conviction of Murli 
and the sentence passed upon him and direct his release 

ConviciioTi quashed. 


Before Mr. Justice Oldfield. 

EMPRESS OF INDIA THOMPSON. 

Adultery--- Act XLV of 1S6Q (Pennl Code), s. Cowpounding of Offencu-^Aci 
X of ^^7 2 {Crhninal Procedure Code), s A 

JSl charged T with having committed adultery wit|i his wife. On inquiry into 
the charge by the Magistrate, the case was committed to the Sessians Omrt for 
trial when iT was convicted. appealed to the High Court. After conviction 
iV and his wife were reconciled, and X at the hearing of the appeal asked for leave 
to compound the offence Held, tiiat at that stage of the case sanction could not 
be given to withdraw the charge. 

One Nuttall charged one Thompson with having committed 
adultery with his wife. The case was inquired into by the Magia- 
(1) I. L. E., 1 All., 139. 
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trate and committed to the Sessions Court, by which the accused 
was convicted and sentenced to one year’s rigorous imprisonment. 
He appealed to the High Court against the conviction and sen- 
tence. After the conviction the husband and wife had been living 
together, and the husband at the hearing of the appeal asked 
permission of the Court to be allowed to compound the offence. 

Mr. ieac/i, for the prisoner; 

The judgment of tlie Court, so far as it is necessary for the pur- 
poses of this report, was as follows : 

Old FIELD, J. — Since the conviction by the Sessions Judge the 
complainant has taken' his wife back to live withliim, and has asked 
this Court to be allowed to compound the offence, a sanction which 
cannot be giren at this stage of the proceedings, but looking to the 
existing relations between the parties and the fact that the prisoner 
Thompson has been in custody since the 5th May, the Court is of 
opinion that the punishment already undergone will suffice, and his 
release is directed, . 

Appeal allowed^ 


FULL BENCH, 

Before Sir Boheri Stuart, Kt., Chief Justice, Mr, Justice Spdnkie, Mr. Justice 
Oldfield, and Mr. Justice Straight, 

EMPRESS OF INDIA t'. MANGU and others. 

Act X of 1872 (Criminal Procedure Code'), s$ 272, 297 — Arrest pending Appeal. 

lYlieii an appeal lias been prefctred under s. 272 of Act X of 1872 the High 
Court may order the accused to be arrested pending the appeal. 

One Mongu and six others h^ad been tried on charges of cul- 
pable liomicide, not amounting to murder, and voluntarily causing' 
grevions hurt, by tlie Sessions Judge of Saharanpur and acquitted. 
The Local Government appealed to the High Court against the 
judgment of acquittal. After the admission of the appeal, the 
Junior Government Pleader applied for the arrest of the ac- 
cused pending the appeal. Hie application was made to Straight, 
J., who referred the same to the Full Bench of the Court for 
disposal. 


YOL, II] 


ALLAH ABIB SERIES. 


S41 


The IiinioT Government Pleader (Babu Dicarha Math Banarji), 
m support of Ins applicatioo, referred to Queen v. Gobind Tewari 
(i). He farther contended that the arrest sought for was only as a 
means to compel the attendance of the persons accused before the 
Court. The admission of the appeal revives the charge. 

The following judgments were delivered by the Full Bench : 

Stuart, 0. J.— I concur in the . opinion expressed by Mr. Jus- 
tice Oldfield* I also agree with Mr. Justice Straight in holding 
that under s. 297 of the Criminal Procedure Code the re-arrest of 
the accused for the purpose of the appeal may be made. 

Spankie, J. — On the point suhinitted to us, I accept the ruling in 
* Queen V. Gvbmd Teivari (1 ), and approve the argument of the Legal 
Eemembrancer in support of bis contention that the Court had 
power to order the arrest of the accused. I observed at the hear- 
ing of argument in this case that if the contention quoted in the 
case referred to above could not be maintained, the High Court, 
under s. 297 of the Criminal L'^rocedare Code, in any case coming to 
its knowledge, might, if it appeared that there had been a material 
error in any judicial proceeding of any Court subordinate to it, 
pass such judgnient, sentence or order thereon, as it thought fit. 
It is not provided that- the order passed should be final, and it 
might be one preliminary to a judgment in appeal. I do not, how- 
ever, insist upon this view. I may observe that the draft Bill of 
the Criminal Code as amended — s. 427 — expressly .gives the- 
po'^ver to the High Court to order the arrest of the accused per- 
son when an appeal is presented to it under s. 417, w^hich corres- 
ponds wfith s. 272 of the current Code, except as to this power of 
arrest. The ruling, too, of the Calcutta Court referred to above 
(1) is cited as the marginal note to s. 4’27, and the proposed sec- 
tion is the same as para. 3 of s. 168 of Act; IT of 1877, ‘‘ The 
Presidency Magistrates Act,’^ by which the High Court may order 
the accused person to be arrested, committed to prison, or held to 
bail, when the public prosecutor appeals on behalf of the Local 
Government against an acquittal, dismissai, or discharge, 

Oldfielb, J.^ — I concur in the view taken by the learned Judges 
of the Calcutta High Court in Qimen ir. Gobind Tewari and others (I). 

(1) I L. K., 1 Calc., 231. 
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The admission of an appeal revives the proceedings against 
the accused person who has been acquitted, and the Appellate Court, 
which has power, under s. 272 of the Criminal Procedure Code, to 
pass such judgment, sentence or order, as may be warranted by law, 
can, I apprehend, under the powers so conferred, compel the appear- 
ance of the accused persdn before it, and order his arrest. 

, Straight, J. — At the hearing of this reference I entertained 
some doubt as to the power of this Court, upon the admission of 
an appeal under s. 272 of the Criminal Procedure Code, to. order 
the ' re-arrest of the person or persons who had been acquitted. I 
am not altogether clear upon this point now, despite the reasoning 
of the case (1) quoted by Mr. Justice Oldfield, but I may refrain 
from coming to any determinate opinion as to that, seeing that 
under the proposed new Code of Criminal Procedure such difficulty 
cannot recur. Moreover, I think, that under s. 297, it having come 
to the notice of this Court that the accused were improperly dis- 
charged, an order may be issued for their arrest. Let the Magis- 
trate, therefore, arrest the accused, and keep them in custody till 
the appeal is disposed of. 

Afflicaiion allowed 


APPELLATE CIVIL. 


Before Mr. Justice Oldfield and Mr. Justice Straight. 

THAMMAN SIIjTGH (Platntiff) GaNGA RAM and otheks (Defendants)* 

Decree— What it is to contain— • Act X of 1877 {Civil Procedure Codcj) s. 206. 

The plaintiff sued on a bond in wHcb real property was bypotliecated. ’ In Eft 
flaim the property hypothecated was detailed, and the property itself was impleaded aS' 
a defendant, and he obtained a decree in the foUowing terms : “ Decree for plaintiff in 
favour of his claim and costs against defendant ” Held that the decree was to be 
regarded as simply for money and not for enforcement of lien. 

This was a suit By the plaintiff for possession of one biswa zemin- 
flari share in man za Kail i, in pargana Badaun, by setting aside 

. _ * Second Appeal, No. 115 of 1870, from a decree of Manlvi Zain-nl-ab-din, Snb* 
©rdinate Judge of Shahjahanpur, dated the 14th November, 1878, affirming a decree 
of Rai Raghu Nath Sahai, Munsif of Eastern Badaun, dated the 5th Angnst, 18784. 

(1) I. L. R.>1 Calc.,281. 
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tte auction-sale of tlie same in favour of the defendants. His claim 
was based on the following ground : That he had purchased the 
property in suit, and that after his purchase Ganga RaiUj one of the 
defendants; caused the same to be sold by auction in esecntion of his 
decree against one Azim-ud-din; at which sale the other defendants, 
Ahmad Husain and others, purchased the same; that the decree 
in favour of Ganga Ram was a mere money-decree, and therefore 
the property was not liable to be sold in execution thereof, as previ- 
ous to the sale it had passed to the plaintiff. The defendants^ 
auction-purchasers, contended that the bond on which Ganga Ram 
obtained his decree was prior to the sale under ’which plaintiff claimed 
the property, and that in it the aforesaid zemindari share was 
hypothecated as security for the debt due on the bond; that, in his 
olaim on the bond, Ganga Ram had detailed the property, and the 
property itself had been impleaded as defendant, and that the decree 
which was in the words following, Decree for plaintiff in favour 
of his claim and costs against defendant,” was both for the money 
and enforcement of lien. 

The Munsif, holding that as in the claim both the property and 
the person of the defendant were impleaded as defendants, and that 
as the decree passed was in his favour and against the defendants, the 
decree was therefore one for the enforcement of the lien and not 
a mere money-decree, dismissed the plaintifFs claim. On appeal, 
the Subordinate Judge, agreeing with the Munsif in his construction 
of the decree, dismissed the appeal. The plaintiff, thereupon, 
appealed to the High Court, contending that the decree did not 
give the plaintiff in that case the relief he sought, the enforce- 
ment of his lien against the property. • 

Munshi for the appellant.. 

Pandit Ajudkia Batliy Mir Zahur Bamifiy and Maulvi Ohddul 
Mailman^ for the respondents. 

The judgment of the Court was delivered by 

STBAiaHT, J. — The simple point in this case is whether the 
decree ohtamed by the defendant Ganga Ram against his judgment- 
debtor is to be regarded as one for enforcement of lien or simply 
for money. It is true that, in the claim itself, the hypothecated 
property is detailed and the property itself is impleaded as a defen- 
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dantj but tlie decree is quite silent about it and thus disposes of 
tbe suit: Decree for plaintiff in favour of bis claims and costs 
against defendant,’' It was urged for the respondents, auction- 
purchasers, that a liberal construction should be placed upon the 
terms of the decree, and that it may reasonably be read as carrying 
relief against the property hypothecated. We think this argument 
should not be allowed to influence us and is inapplicable, where 
the Legislature has in the most specific terms directed how a decree 
should be shaped and what details it should contain. ' 

(i.) — The number of the suit. 

(ii.) — Names^ and description of parties. 

(iii,)“~Pai*ticulars of the claim. 

(iv .) — Shall specify clearly the relief g7'anted or the determination 
of the suit, 

(v.)— The amount of costs incurred in the suit, and by what par- 
ties and in what proportion they are. to be paid. 

It is admitted by the respondents that the decree in this case 
is vague and defective; but they urge that read by the light of the 
claim, its intention is obvious, and that it may fairly be interpreted 
as being one for the enforcement .of lien. There are certain broad 
rules by which construction of Acts is guided, that are perfectly well 
known and recognised, but it does not appear to us that they 
could be applied here, nor do we think that we have any right 
to treat this as a question of construction at all. The s. 206 of 
Act X of 1877 has, in the details already set out, laid down in 
tlie most explicit way, what the contents of a decree are to be: 

Shall specify clearly the relief granted,” and if there be an 
omission in the deci'ee so th|.t the relief given by it does not 
in terms go to the extent asked, we do not think it is part of 
the duty of this Court, or, indeed, of any other, to import words 
for the purpose of stretching its operation. The Court making 
the decree must be presumed tp have expressed the relief it was 
prepared to give, and the wmrds “Decree for plaintiff in favour 
of his claim and costs against defendant ” have, in our j^udgment, 
nothing about them specifying clearly, as required by the Act, 
any relief in the shape of enforcement of lien against property 
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hypothecated. The argument for elasticity in construction of 18|9 
the terms of adeci'ee urged by the respondent would, if admitted, 
be productive of the .greatest confusion and inconvenience, and iSimn 
involve a continued conflict of decisions. W e must take the decrees GakgI' Ham. 
as we find them, and not embark into speculation as to what was 
the intention of the Court passing the decree. Under these cir- 
cumstances we decree the appeal and plaintiff’s claim with costs. 

I 

Appeal allowed^ 


Before Mr. Justice Spankle and Mr. Justice Straight. 

HAHSUKH (Defendant) v. MEGHRAJ (Plaintiff) ^ 

Hecree — it is to contain — Act VIII of 1859 (Civil Procedure Co.le),s. 189 — Act 
X of 1877 (Civil Procedure Code^) s. 206. 

Where the plaintiff by his claim sought for a decree for money and enforce- 
ment of lien on the property hypothecated in tlie bond on which the claim was 
based, and he obtained a decree for the “claim as brought” without any specifica- 
tion in it as to the relief he sought by charging the property hypothecated, held 
that such a decree was a decree fur money only, and did not enforce the charge 
on the property, 

Muluk Fuqueer Bakhsh t. Manokur Das (1) followed. 

This was an appeal from the decision of the Judge of Meerut 
reversing the decree of the Subordinate J udge of the district. The 
facts of the case and the grounds of contention before the Sigh 
Court appear sufficiently from the following judgments of the Court. 

Babu Jogindro Nath Chaudhri^ for the appellant. 

The Junior Government Pleader (Babu JDwarka Nath Banarji) 
and Babu Oprokash Chandar Mukarji, for the respondent. 

The following judgments were delivered by the Court : — 

Spankiie, J. — In this case the facts were admitted* The only 
question for decision is, whether the original decree obtained by 
appellant charged the property in suit for the satisfaction of the 
amount decreed. 

The Subordinate Judge held that the property was so charged. 
The suit was one to enforce alien. The judgment declared the 

* Second Appeal, liS of 1879, from a decree of H- M. King, Esq., Officiat- 
ing Judge of Meerut, dated the 1 2th November, 1878, reversing a decree of Babu 
KAshi Nath BiswaSi Subordiaate Judge of Meerut, dated the ilth July, 1878. 

(1) H. a E., H.-W, P., 1S70, p. 29. 
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lien good and valid. The cluim was decreed as brought. The 
Subordinate Judge allows that the decree was not proper] v prepared, 
but .there can be no question as to what was granted by the decree. 
It was nol; a part but the whole of the claim which was decreed, 
and this included the enforeemsut of the lien against the property. 
The Subordinate Judge did not consider the precedent Muhik Fu^ 
queer BakJish v. Lala Manohur Das (1), which was brought to his 
notice, to be applicable to the case. In appeal the Judge held that 
the words decreed virtually^’ do not amount to a specific decree 
that the plaintiff may recover the amount of his claim by the sale of 
the property hypothecated. He therefore decreed the appeal and 
reversed the decision of the Subordinate Judge. 

The defendant, appellant, relies upon the decision of the first 
Court. 

The wording of the sections bearing upon decrees is the same 
both in Act VIII of 1859, and Act X of 1877, as regards the 
points which relate to the case before us. The particulars of the 
claim are stated in the body of the decree, the subject of dispute, but 
^Hhe relief granted” is not specified clearly. The claim is de- 
creed virtually” is not a clear specification of the relief granted. In 
this respect I have no hesitation in agreeing with the Judge. The 
Subordinate Judge does not consider that the case cited (1) is ap- 
plicable to the present case. But in that case the plaintiff in a 
former suit had not confined himself to asking for relief in the 
shape of what is called a mere money-decree, he sought also to 
enforce his charge against the land. The decree, which was passed 
ex fafte^ after reciting the substance of his plaint, was clearly 
confined to giving him a decree for the money against the person. 
The Court (Morgan, C. J. and Ross, J.) held that thej’^ w’-ere bound 
to give effect to the decree according to the plain meaning of the 
language used, and this clearly gave relief merely against the per- 
son for the debt. The Court added: ^‘If the plaintiff, from negli-* 
gence or other cause, omitted to prefer the portion of his claim 
which sought to charge the land, or, having preferred it, was 
content to accept an imperfect adjudication, or one which awarded 
him only a part of the relief claimed, he cannot riow bring forward 
(1) H. C. R., N.-W. F., 1870, p. 29. 
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in a fresli suit matter wMch migW well have been disposed of. 
The decree made was not questioned either in appeal or by review.” 

The principle upon which the ruling proceeds appears to be 
very applicable to this ease, .and to the decree in which the 
particulars of the claim are stated, and the suit was one in which 
the plaintiff certainly desired to enforce his lien against the hypo- 
tlieoated property, bat the decree is silent in respect to this parti- 
cular relief. It states that the claim is virtually decreed against 
the defendant. There is no .addition of the words by sale of the 
property hypothecated in the bond. The decree therefore was imper- 
fect and did not give the relief asked for, and the plaintiff should 
have got it amended, or have applied for a review, or should have 
appealed against the decree in order to have it brought into agree- 
ment with the judgment. 

A majority of the Court in Regular Appeal, No. 75 of 1873, 
decided by the Full Bench on 30th June, 1876 (I), held upon a 
reference to the Court at large that, in a case decided in accordance 
Tvith a confession of judgment, in which the following words appear, 
^^The whole of the property as entered in the deed will remain 
hypothecated and mortgaged till payment of the entire demand,” 
but in which the operative part of the decree was one for the 
amount claimed with costs and interest against the defendants, 
who have promised to pay the amount within two years, on their 
confession of judgment admitted by the plaintiff*,” the decree was 
merely a money-decree. One of the learned J udges who formed 
the majority observed : It seems to me impossible to hold that 

it is more than a mere money-decree : the relief granted is money 
only, nor is it provi<Ied that the money may be realised fey the 
sale of any particular property, by reason of its hypotbecation for 
the purpose. No doubt it appears that the decree was passed in ac- 
cordance with a confession of judgment, and does not include all the 
purport thereof. There is reason to believe that it was imper- 
feetly drawn out, and that its imperfection is detrimental to the 
decree-bolder. It was competent to him to have applied for its 
correction, but it is not competent to us to rule that it is other than 
a mere money-decree, in the terms in which it has been drawn.” 

n) Uoreported. 
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We are, 1 tliiiik, bonncl to follow the opinion of the majority of 
the Full Bench in 1876 (1). A judgnientj however, of a Division 
Bench of this Court in Azim-vUlak Khan y. KisJien' Lai {2) was 
shown to US in which the learned J udges took a difFerent/view, and 
one of them seems to have changed his* opinion. In that case, accord- 
ing to the memorandum of appeal, the decree in words w’'as to the 
effect that “the claim be decreed with costs and interest,” and the 
Subordinate Judge held that in the decree there was no order 
respecting the enforcement of the lien, nor is there an order that the 
money would be realised by an auction-sale of the proprety. There 
was no order in the decree referriiig even in the most distant man- 
ner to the hypothecated property. The Subordinate Judge admit- 
ted that this might have been carelessness in preparing the de- 
cree, but considered that the decree-holder should have had it 
amended. In appeal the learned Judges held that the first Court 
“ had rightly construed the decree to be not merely a money- 
decree, but a decree also for the enforcement of the lien, and the 
claim was for the recovery of the bond-debt, by the enforcement of 
the lien.” 

This decision is quite opposed to the opinion of the majority of the 
Court in 1876 (1) and it may have been that the Subordinate Judge 
misapprehended what the decree did recite. The Munsif, how- 
ever, admitted in his judgment that the word Icifalat'^ (pledge) had 
been omitted in the decretal order owing to an error on the part of 
the decree clerk. The former decisions refer to the time when Act 
VIII of 1859 was in force, but under the current Act, X of 1877,’ 
the wording of s. 206 is still more stringent ; now it says that the 
'Mecree must agree with the judgment,” words not found in the 
corresponding section of Act VIII of 1859, and the section further 
provides means for the amendment of a decree, if it is found to be at 
variance with the judgment, so as to bring it into conformity with 
the judgment. Appeals also are admissible under, the new Act not 
only from decisions but from any part of them, so that every facility 
is offered for the correction of decrees. This being so, I think 
that we shonld not in any way show tenderness to any indifference 
on the part of a decree-holder, who consents to take a decree loosely 
drawn out, or which grants him incomplete relief, and in doing so is 

<1) R. A. No. 75 of 1873, decided on the SOfch Jane 1878— nnreportea. 

(2) S. A. No. 155 of 1877, decided on the 19th December, 1878— nnreported. 
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not in accordance with the judgment. It is not for us to construe 
the relief granted bj the decree, by reference to the particulars of 
the claim. These are required to be set forth in the decree, but it is 
also obligatory to set out clearly the relief granted or other determi- 
nation of the suit. The decree which gave rise to the present suit 
does not fulfil these conditionSj and as it is expressed, it is in my 
opinion nothing more than a money-decree against the defendant 
I would therefore dismiss the appeal and affirm the judgment with 
costs. 

Straight, J. — I entirely agree in the views of Mr. Justice 
Spankie, which are in accordance with the opinion I entertained 
in a case of a similar kind (1), involving like considerations, before 
Mr. Justice Oldfield and myself. 

Apiyeal dismissed* 


APPELLATE CRIMINAL. 


Bf-fore Mr Justice Sirahjlit 
EMPRESS OF INDIA e?. BANNL 

Exposure of child— C alp able homicide^ Act XLV o/2860 {Indian Penal Code), 

ss, S04, 317, 

Where a mother abandoned her chihl, with the intention of wholly ahandon- 
ing it, and knowing that such abandonment was likely to cause its death, and the 
child died in consequence of the abandonment, held that she could not be couTicted 
and punished under s. 304 and also under s. 317 of the Indian Penal Code, but 
under s. 304 only. 

One Bamii exposed her infant child, which was in her sole care,, 
in a certain place, with the intention of wholly abandoning it, and 
knowing that her act ivas likely to cause its death. The child died 
in consequence of the exposure. Banni was convicted by Mr. W,. 
Tyrrell, Sessions Judge of Bareilly, on the 18th June, 18T9, of an 
offence punishable under s. 317 of the Indian Penal Code, and 
also of an offence punishable under s. 304 of that Code, and was 
sentenced for the first mentioned ofienee to rigorous imprisonment 
for two years, and for the last mentioned offence to rigorous im» 

(1) Thanimml Btngh 7. Qmisfa Mam,ani€ p* dii* 
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prisoiimeBt for the same period, such last sentence to lake effect oil 
the expiry of the sentence under s. 317, She appealed to the High 
Court. 

The appellant was not represented. 

Straight, J. — In disposing of this appeal, it is necessary I 
should correct a mistake of procedure into which, according to my 
judgment, the Sessions Judge has fallen, by making two convic- 
tions of the appellant for offences against ss. 304 and 317 of the 
Indian Penal Code, and passing sentence for each. As long as the 
child remained alive the charge under s. 317 of exposure with 
intent to abandon” conld have been properly sustained, and had 
Musammat Banni been tried befoi’e its death for this offenoe, she 
could rightly have been convicted, and as provided by the explana- 
tion at the end of s. 317 such conviction would have been no bar in 
the event of the child’s death to a prosecution for culpable homicide. 
To give au analogous case, *4 commits an assault upon B and un- 
dergoes his trial for au assault before B^s death, which ultimately 
takes place in consequence of the injuries inflicted by A, A’s con-* 
victioii for the assault is no bar to an indictment for manslaughter. 
Butif befor-e A's trial B dies, then A must be tried for manslaughter, 
the lesser crime having merged into the greater, and the offence com- 
mitted relating to one and the same transaction. In the present case 
when the child died the offence of Musammat Baiini, under s. 317, 
became absorbed in the more serious charge of culpable homicide, 
and the unlawful act of exposure having directly caused the deaths 
and beino; done with the knowledge it was likelv to cause death- 
brought the accused within the operation of s. 304. It seems to 
mo that the maxim nemo debet bis pnrnri p7*o U7io deliclo^^ applies, 
and that in this case two separate sentences can no more be passed 
than they could for murder and wounding with intent to murder, 
where the death of the party attacked had taken place, and the 
death and the v/ounding involved one and the same transaction. 
The crimiDal exposure under s. 317 was the direct cause of the 
death of the child, and therefore the crime, instead of stopping at 
s. 317, death being caused, took the more serious shape under s. 304. 
It was of course perfectly proper to frame a charge upon s. 317, 
because had any question arisen about the cause of death being tha 
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exposure, the transaction would have resumed its character under 
s. 317. For the preceding reasons I therefore think it safer to 
quash the conviction and sentence upon s. 317, but agreeing as I 
do in the view taken as to the proper punishment for the conduct 
of the accused by the experienced Sessions Jndge, I order that so 
far as the appeal against the conviction on s. 304 is concerned it 
be dismissed, and that the sentence in respect of the conviction on 
that section be increased to one of four years rigorous imprisonment 

CEIMINAL JURISDICTIOK. 


Defore Mr. Justice Straight. 

EMPRESS OR INDIA y. RAGXiURAE and others. 

Act X of 1S72 ( Criminal Procedure Code), s. Security J or heejjlng the iJcace-— 

Act Al Fo/ ISGO (Penal Godej^ ss. 503, 506 — Criminal iritlniklaiion. 

The words in s. 4S9 of the Criininal Procedure Code, “taking other unlawful 
measures with the evident inteiilion of committing a broach of the peacef ^ do not 
include the offence of in timidatioii by tlireateuing to bring false charges. 

Where therefore a person was convicted under ss. 503 and 506 of the Indian 
Penal Code of such offence, held the Magistrate by whom such person was con- 
victed could not, under s. 489 of the Criminal Procedure Code, require him to 
give a personal recognizance for keeping the peace. 

This was a case referred to the High Court for orders under 
s. 296 of Act X of 1872 by Mr. R. Gr. Currie, Sessions Judge of 
Gorakhpur. 

Straight, J.— The point here is whether upon a conviction 
under ss. 503 and 506 of the Feiml Code, the accused person can be 
called upon, under s. 489 of the Criminal Procedure Code, to find 
recognizances with or without sureties to keep the peace. Tlia 
■defendants in the present case were convicted by the Magistrate 
of iiitimidatiog the complainant by threatening to bring false 
charges against him, and the question seems to be whether the 
words ^Hakiog other unlawful measures with the evident inten- 
tion of committing a breach of the peace” can be said to include 
an offence of this kind. I do not think that the operation of s.* 489 
is limited to riot, assault, actual breach of the peace, or abetting the 
same, or unlawful assembly, but that it is intended to comprehend a 
wider range of offences, and it must be for the Magistrate or Court 
to decide in each case w^hether, front the nature of the charge upon 
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whioli conviction takes place, there has been direct force or violence 
to the person, or conduct inducing an apprehension of force or 
violence, or a direct threat of force or violence, of a provocation to 
the commission of force or violence. Intimidation, for example, as 
in the present case, may have none of these elements about it, 
The threats used here are ^Ho make charges'^ against the complain- 
ant, and involve no suggestion of personal physical injury, but one 
can readily understand the possibility of a case of intimidation 
arising in which there might be the strongest indication of an evi- 
dent intention to commit a breach of the peace. As far as I have 
been able to ascertain there are only three cases bearing upon the 
point, two of these decided by the Calcutta High Court ( 1) uphold- 
ing the taking of recognizances on conviction for criminal trespass^ 
and a decision of the Full Bench of this Court in the matter of 
Chamruy decided 8th December, 1876 (2). These bear out the 
view I have expressed, and though I think in the present instance 
that the Magistrate was wrong in requiring recognizances, because 
there is nothing about the conduct of the accused threatening the 
peace, the mistake he has fallen into is perfectly excusable. The 
recognizances of the defendants must therefore be discharged. 


APPELLATE CIYIL, 


Before Mr, Jiistwe Sj^anlcie and Mr, Justice StraighU 
UOPAL SINGH (Auction-puechaseb) v. DULAB KUAR (Judgment-debtor).* 
JExeotition of Decree-^Applicaimnio set aside sale of immoveable propertg^Auc- 
iion-purchaser ---Appeal— Act X of 1877 {Citil Procedure Code), ss, 32, 311, 812, 

588 (m), m. 

Wiiere after a iudgment-debtor has applied, under s. 311 of Act X of 1877, to have 
a sale set aside, the auction- purchaser is made a party to the proceedings, and the 
sale is set aside, the auction-purchaser can appeal against the order setting aside the 
sale. Kantlii Mam v. BanTcey Lai (3) followed. 

The judgment- debtor in this case applied to the Court execut- 
ing the decree under the provisions of s. 311 of Act X of 1877 to 

♦ First Appeal, No. 47 of 1879, from an order of Babu Aubinash Chandar 
Banarji, OMciating Subordinate Judge of Farnkhabad, dated the 12th March, 1S79. 

(1) 7 W. R. Cr. 14, and 20 W. R. 1875, p. 328, and Qweew v. H. G. 

Cr.37. ..... R., N.-W.P., 1872, „p.,. 154. 

(2) Unreported. See two other cases, (3) Unreportedi 
V, H. C. R., N.-W. P-, 
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s^fc aside the sale of certain immoveable pi'operty. This application 
was opposed by the auction-purchaser. The Court allowed the 
application and set aside the sale, on the ground of a material 
irregularity in its publication which had substantially injured the 
judgment-debtor. 

The aucticn-iKirchaser appealed to the High Court, contending 
that there had been no irregularity in publishing the sale, or if 
there had been any it was not a material one, nor had the judg- 
ment-debtor been injured by reason of it, and the sale should 
therefore not have been set aside. 

The Senior Government Pleader (Lala Juala Prasad) and 
Munshi llaniiman Prasad^ for the appellant. 

Mr. Leach and Pandit Bisharnhhai' for the respondent. 

The following judgments were delivered by the Court : 
Spankie, J. — There was some preiiminaiy argument, though 
the objection cannot be said to hav'e been distinctly raised by res— 
pondenPs pleader, as to whether the auction-purchaser was in a 
position to appeal. By s. 31 1 of Act X of 1877 the decree-holder 
or any person whose immoveable property has been sold may apply 
to the Couit to set aside the sale on the ground of a material irre- 
gularity in publishing or conducting the sale. In this case the 
judgment-debtor objected, and notice was served upon the decree- 
holder and the auction-purchaser. Upon the judgment-debtor’s 
objection the sale was set aside. An appeal against the order set- 
ting aside the sale is admissible under letter (m), s. 588 of the Civil 
Procedure Code. The auction-purchaser appeals. It is true that 
the auction-purchaser as such cannot apply' under s. 311 to set 
aside a sale on the ground of irregularity. That application 
is confined to the decree-holder and the person whose immoveable 
property has been sold. But if the auction-purchaser has been 
made a party to the proceedings under ss. 32 and 647 of the Code^ 
and if he has appeared on service of notice and has shown cause 
why the sale should not be set aside, then if the order be against 
him, I see no bar to bis availing himself of the appeal allowed by 
law. I would say that the appeal is admissible, and in this view 
I follow a ruling to which I was a party in the case oiKanthi Ram 
V. Bankcy Lai (1) decided on the 11th June, 1879. If, however, 


(1) Unreported. 
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Bijhon’bk colleague has a doabt upon this point, I^m willing 
that it should be referred for* the consideration of the Court at 
large. On the merits this appeal should be decreed. (The learned 
Judge then proceeded to determine the appeal). 

Straight, J. — I am glad to have had an opportunitj of care- 
fully looking at the several sections of Act X of 1877 relating to 
the setting aside of sales in execution of decree, and to the title of 
the parties who may be heard upon tlie applications of that kind. In 
the present case the appellant is to be found in the person of the auc- 
tion-purchaser, and although in ss. 311 and 312 he is not speci- 
fically referred to as one of the persons who may go to the Court 
for relief, yet in the proceedings in the execution department’he was 
made a defendant under s. 32, I presume upon the ground that 
his presence was necessary to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions involved, so 
that he became to all intents and purposes a party to the proceedings, 
and as such I think entitled to all the rights that there were in the 
litigation either in the judgment-debtor or the decree-holder. Con- 
sequently as they would both of them have a right of appeal against 
an order setting aside of oonfinning a sale under s. 588, 1 think that 
the auction-purchaser, having been made a party to the proceedings, 
may as in the present case lodge an appeal. Therefore agreeing 
with the views of Mr. J ustico Spankie in this matter, and with those 
expressed by him and Mr. Justice Oldfield in a case decided by them 
on the llth June, 1879, of Kantld Ram v. Banhey Lai (1), I see no 
reason for referring the point as to the right of appeal of an auction- 
purchaser to the F ull Bench. ( The learned J iidge then proceeded 
to determine the appeal.) 



Igyg Before Mr. Justice Spanhie and Mr. Justice Straight. 

August 12. BHAWABI KUAB and another (Plaintiffs) v. EIKHI RAM and another 
" (Defendants).* 

Suit for damages-* Suit for money received to plaintiff’s use — Act XF of 1877 ( ZimiU 
■ ation Aet)f sck. a, art. 62. 

The holder of a decree for money which had been sold in the execution of a 
decree against him sued the auction-purchaser, the sale having been set aside* for 


* Second Appeal, Ho. 414 of 1879, from a decree of O.W, Moore, Esq., Officiating 
.Judge of Aligarh, dated the 14 th March, 1879, reversing a decree of Mauivi Farid- 
tad-din Ahmad, Subordinate Judge of Aligarh, dated the 2 1st September, ISTS* 

(!)• Dnreported. 


vou 11.3 


ALLAHABAD SERIES. 


" 35 , 5 :. 


the money he Iiad recovered niider tlie decree. Held that the suit was not one for 
damages biifc for money payable by the defendant to the plaintiff for money receiv- 
ed by the defendant for the plaintiff’s use, to which the period of limitation appli- 
cable -was three years. 

The plaintiffs in tins suit iad obtained a decree for money 
against one Madho Singb and certain other persons on the 23rd 
August, 1875. One Galab and a certain other person caused this 
decree to be sold in. the execution of a decree* held by them against 
the plaintiffs, on the 11th April, 1876, when the defendants in this 
suit purchased it. On the 7th June, 1876, the defendants recovered 
Rs. 1,796-10-0 under the decree. Ou the 2£ad August, 1877, the 
sale of the decree was set aside by the Appellate Court. The 
plaintiff’s now sued the defendants for the sum recovered by them 
under the decree together with interest thereon, the suit being 
instituted on the 23rd August, 1878. The defendants set up as a 
defence to the suit that it was barred by limitation. The Court of 
first instance disallowed this defence. On appeal by the defendants 
the lower appellate Court held, having regard to the case of Debt 
Das Y. Dar Ahmad (1), that the suit ^vas one for damages, to 
which the period of limitation applicable was one year, and such 
period running from the date the defendants received the money 
claimed, the suit was barred by limitation. 

The plaintiffs appealed to the High Court. 

Pandits AjiidJiia I^atk and Bishambhar N^cith^ (or the appellants. 

Mr. Conlan and Babu Jogindro Nath Chaudhriy for the respon- 
dents. 

The judgment of the Court was delivered by 

Spankie, J. — We are of opinion that the decision of the Judge 
is erroneous. The suit is not one for damages, but, under the cir- 
cumstances, rather one for money payable by the defendant to the 
plaintiff for money I'eceived by the defendant for the plaintiff’s use. 
The later decisions of this Court, and notably the one marginally 
noted (2), take this view of the law. The limitation -would be three 
years. We reverse the decision of the lower appellate Court, and 
remand the appeal for re-trial on the merits ; costs will abide the 
"'"result.' 

Cause remanded. 

(1) H. C. R., K.-W. P., 1875, p. 174. 

(S) Mam Kuhen v. Bhawani I, L. 1 AIL, 333. 
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FULL BENCH. 

Before Sir Rolert Stuart Kt,., Chief Justice^ Mr. Justice Ttwner, Mr, Justice Spanlde, 
and Mr, Justice Oldfield. 

DARBO (Plaintiff) u. KESHO RAI (Defendant).* 

A ct VIII of 1859, {Civil Procedure Code), s. 7. 

Z>, being able to sue for tbe possession of certain property, omitted to do 
so, and sued in the first instance only for a declaration of her right to such property. 
The Court refusing to make any such declaration on the ground that she could sue 
for possession, D then sued for x3ossession. Held that the second suit was not barred 
by s. 7 of Act VIII of 1859 (1). 

The plaintiff in this suit had, on her husband’s death, sued one 
Kesho Eai for a declaration of her title to succeed as her hus- 
band’s heir to certain property, and for a declaration that the 
defendant was not the adopted son of her deceased husband. The 
Court of first instance dismissed this suit on the ground that the 
plaintiff was not in possession of a large portion of the property, 
and should therefore have sued for possession. On appeal by the 
plaintiff the High Court, on the 23rd July, 1874, held that the 
plaintiff 'was entitled for the ])rotection of the property in her 
possession to a decree that the defendant was not the adopted son of 
her deceased husband, and in respect of the property of which she 
was not in possession referred her to a suit for possession. The 
plaintiff subsequently brought the present suit against Kesho Eai for 
the possession of this latter property. The Court of first instancG 
held that the claim was barred under the provisions of s. 7 of 
Act VIII of 1859. 

The plaintift' appealed to the High Court contending that the 
claim was not barred under the provisions of s. 7 of Act VIII of 
1859 

The Court (Stuart, G.J., and Oldfield, J.,) referred to the 
Full Bench the question whether the suit was or was not so barred. 

Mr. Chatterji, Tmdit Ajiidhia Nath, andBabu Oprokash Chandar 
■ Mu>karji^ for the appellant. 


Regular Appeal, ]S"o. 96 of 1875, from a decree of Rae Shankar Das, Subordi- 
nate Judge of Sakaranpur, dated tlie 5tii August, 1875. 

(1) See also Tuhi Bam v. Ganga Banif I, h, E., 1 AIL 252* 
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Mr. Conlan, PauJit JBishamlhar Bath^ and Munslii Bamiman 
Prasad, for the respondeat. 

The judgment of the Full Bench^ so far as it related to this 
question, was as follows ; 

Judgment.— In so far as the appellant now claims possession 
of property to which she formerly claimed a declaration of title, we 
are of opinion that the suit is clearly not barred ; she is seeking a 
different relief, and the relief she formerly sought was refused her 
in re.-pecfc of this property, on the ground that the Court ought 
not to exercise its discretionary power of awarding a deciaration of 
title when relief can be obtained by an ordinary suit for possession. 


APPELLATE CIVIL. 


Before iMi\ Jtistice Spankie and Mr. JuifHce Straight 

ABDUL SAMAD and another (Plaintiffs) a HAJINDliO IiISHOR SIXGH 

(Defendant).* 

Biturn of Plaint — Appeal-— Act X of 1877 {Giinl Procedure Code), ss, 57(c), and 
5S8(c)— X// 0/ 1879, s. 2. 

AUlioagh s. 57 of Act X of 1877 contemplates the return of the phiiiit, 
slioul'l err ‘r be patent, when it is first presented, yet there is notMtig in the word 
itig of that section which forbids the return of the plaint at a later stage in the suit 

Where, therefore, after the issues in a suit were frameri, the Court decided 
that it had no jurisdiction and returned the plaint to he presented in the proper 
Court, held that in so doing the Court acted under s. 57 of Act X of 1877, 
and its decision, not coming within the definition of a “ decree' ’ in s. 2 of Act Xll 
of 1879, was not appealable as such, but was appealable u .der s. 588 of Act X of 
1877 as an order. 

^ The 7 facts of this case, so far as they are material for the pur- 
poses of this report, were as follows : The Court of firM iiistanca 
held on an issue which it added of itself at the hearing of the ease, 
after the issues had been framed by a former Subordinate Judge, 
that it was not competent to try the suit, inasmuch as the cause of 
action did not arise, neither did the defendant reside within the 
local limits of its jurisdiction. The decision of the Court ended 
in these terms: The plaintiffs’ suit is therefore dismissed : the 

plaint is to be returned to the plaintiffs.’’ 

* First Appeal, No. 91 of 1879, from an order of Babu Ham Kail Chaudlirl, 
Subordinate Judge of Leaaresy dated the 27th June, 1S79, 

.. . 51 
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The plfiintiffs appealed to the High Court from the order ” 
of the Court of first iustanee. It was objected on behalf of the res.*^ 
pondent that, as the suit hud been dismissed^ the appeal shouk! 
have been preferred as an appeal from a decree. 

The Senior GovernmBrd Pleader (Lala J uala Prasad) and Muu- 
shi IJanuman Prasad, for the appellants, 

Mr. Conlun and Pandit Bishamhhar Bath^ for the respondent/ 

The judgment of the High Courts so far as it related to the 
above contention^ was as follows : 

SrANxciE, J. — A preliminary objection was taken that the Sub- 
ordinate Judge had dismissed the suit, and that there should liave 
been an appeal as from a decree in an original suit, whereas the pre- 
sent appeal had been eikored as a first appeal from an order. The 
Subordinate Judge has €‘ertaiiilj made use of the words dismiss,” 
but it is clear from his directmn that the ])laiut was to be given 
back, that he stopped and hitendpd to sfop from further hearing, 
of the suit, when he discovered that he had no Jurisdiction. He, 
therefore, when he returned the ])laiut to be presented in the proper 
f'ourt, was acting under s. 57, eh \ €)<^ Act X of lb77. It mav be 
that the section contempiates a return of the plaint, should error 
be patenh vrhen it is first presented^ but -there is nothing in the 
>vording of the section whieh forbids the return of the plaint at a 
later stage in the case, and it has been so held in former cases. An 
order returning a plaint under s. 57 of the Act is aj»pealable under 
s. 588 of the Code, and it does not come within the deiit}ition of 
the decree in the amended Act, 'which appears to have come into 
force on the 2 Jbth July last. We see no reason to doubt that the 
appeal has been properly instituted as a first appeal from an order. 

Before Mr. Justice Spanhie and Mr > Ju$£ic£ Straighi,- 
KIRATH.CHAND others (Defendants) v. GANESH PRASAD (Plaintiff). ^ 

. Suit for ‘’^hatigd chahurane’ based on custom^ Act X f of 1877 {Limiiatwn Act), uch. 

arts. 120, 132. 

C\ the proprietor of a certain “ jnolialla,” sned M. wEo Ead purchased a lionse 
situated in the molialla at a sale in the €xecp.tioii of his own decree, for one-ffnirtli of 
ih^ purchase- money, founding his claim upon an ancient custom ohiainiBgin the 

"V. ^7--;- 1' ^ — ^ ^ — - — 

* oet. aOi pi 4 iVii of 1S79, from a decree of C. Danielb Esq., Judge of Go- 
rakhpur, da led ttiO 22nd., November, 1S78, affirming a decree oi Maulvi Ahmad- ullah^ 
hLuiisif of Gorakhpur, dated the 21 st September, ISIS, 
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nK'lialla, ■Uiicler wliicli tlie proprietor thereof received oiic-fuurili of the purcliase- 
monev of a house situated therein, whether sold pnivately or in the execution of a 
decree , //c/d that the period of liniitation applicable t'j such a suit was that pre- 

scribed bj’ art. 1*20, seh. i.i of Act XV^ of 1S77, and not bj art. 62 or by art. 1S2 of 
that Fchedulc. 

The plaintiff in tin's suit, Vvticl* tvas instituted on ■ tlie 2Si;!i 
Octoberj 1 87 8, and was one of three suits of a siniilar oatTire, stated 
in his plaint that he was the proprietor of a certain ‘‘ tnohallad’ in 
ibe city of Gorakhpur; thiit an ancient custom obtained in llie said 
rnolmlla under which when a house situated therein was sold, wlie- 
ther privately or ill the execution of a decree, the proprietor of the 
inolialla received one-fourth of the pitrchase-money ; that on the 
10th July, 1875, a certain house situated in the said niolialla was put- 
up for sale in the execution of a decree held by the defendants, and 
was. purchased by the defendants tlvemselves for Hs. 1 50 ; that on the 
same day the defendants, as decree-holders, acknowledged the 
receipt in full of the purchase-money, thereby appropriating the 
one-fourth thereof to wdiich the plaintiff was entitled as the pro- 
prietor of the said mohalla. The plaintiff claimed to recover from 
the defendants Rs. B7-S-0 being on e-fourth of Es. 150 together 
with interest, stating that his cause of action arose on the 10th 
July, 1875. The Court of first instance gave the plaintiff a <]eeree. 
On appeal by the defendants the lower appellate Court held, with 
reference to the question of limitation raised by the defendants, that 
the suit was W’ithin time, being governed by art. 120, sch. ii of 
Act XY of 1877. The defendants appealed to the High Court. 

The Sfinior Gomrivnent Pleader {h^\^ J uala Pramd) and the 
Junior Government Header (Babu Dwarka Nath Banarji)^ for the 
appellants, 

Fanclit Blshamhlmr Munshi SuMi Eaw^ and Maulvi J/cMe 
Ilasan^ for the respondent. 

The judgments of the Court, so far as they related to the ques* 
tion of limitation, were as folIo%vss 

Spakkie, J.— The Judge remarks that the cause of action in 
respect of two of the houses arose in 1873, and of one in 1875, But 
he holds, on the authority of a decision of this Court f 1), that the 
period of limitation is governed by art. 120, sch. ii of Act XY of 
1877. Art. 120 provides a limitation of six years in suits for which 
(3 ) S. A., Xo. 16S1 of lS7b decided the 23rd August, 1S75, iinreported. 
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no period of limitation is to be found in sch. ii of the Act. It is con- 
tended by Babu Dwarka JSatb Banarji, the Junior GoTernment 
Pleader, on belialf of appellants, that art. 6*2, sch. ii of the Act, applies. 
He urges that the claim must be viewed as one for money payable 
by the defendant to the plaintiff for money received by defendant 
for the plaintiff’s use. On the other hand Pandit Bishambhar Nath, 
for the respondent, contends that art. 132 is strictly in point, and 
that the plaintifi has a charge on the property for the amount 
claimed ; and he refers to the explanation below that article that the 
allowance and fees respectively called malikana ” and haqqs ” 
shall, for the purpose of the danse, be deemed to be money charged 
upon immoveable property, in support of his contention. If the 
appellants’ pleader be right, the limitation would be three years from 
tlie date of the receipt of the money by defendants, whereas if the 
pleader for the respondent has applied the proper article, the limit- 
ation would be twelve years from the date when the money sued for 
became due, 

I am not prepared to accept as correct the contention of either 
of the learned pleaders. If we apply art. 62, then this claim would 
take the English form of an action for breach of contract, and if this 
b -? so, as between the proprietor of the mohalla and the vendor and 
the vendee, the component parts of a contrar.t appear to be wanting 
both as regards conside ration and .promise to pay monej to the 
proprietor of the molnilla, express or implied. If this were a suit for 
money had and received, the sum claimed being under Rs. 5^0, tho 
claim was one for a Sm dl Cause Court. But this Court in Full Bench 
has decided (1; that suits of this nature are not cognizable by a Court 
of Small Causes. The Court observed that such a claim as one for 
‘‘ haqq-i-chahavam^'' is for a zamindari due customarily payable, it is 
not aclaim for money daemon contract, nor for personal property or the 
value thereof, nor for damages,” and the Court adds that they must not 
1)0 understood to impugn the ruling that where chaharam ” is pay- 
able in virtue of a contract, the claim would be triable by a Court 
of Sinall Causes. The claim in the present instance is one expressly 
Ibunded on ancient custom, and it cannot be maintained that the 
record of this ancient custom in the admimstration- paper is a con- 
tract, express or implied, as between the owmer of the mohalla 
(1) I L, R., 1 AU, 444. 


VOL. n ] 


ALLAHABAD SERIES. 


and the mohalladar. The record of the cusrtom is some evidence of 
its existence, and donbtless it was entered in the ad mini strati on 
papers of lb3'> and 186?, because the settlement officer was bound 
to prepare a complete record of the mahal, and to include in it all 
village-customs, and extra cesses and collections. As the claims in 
these suits are based upon ancient usage and not upon eontract, the 
Full Bench ruling clearly applies, and this being so, one cannot 
say that art. 62, sell ii of the Limitation Act governs them, still less 
does art. 132 apply to these cases. The haqqs^"^ referred to in the 
'explanation and described as fees are fixed tdiarges upon immove- 
able property, of which payment could be enforced by the sale of 
the property so charged. It is not contended here that a zamindar 
could recover his one-fourth share of the sale-proceeds of a house 
when sold by a suit to bring the house to sale by enforeement of 
any lien upon it. I need not, however, dwell at length upon the 
question of limitation, inasmuch as I am quite ready to acce})t the 
ruling of a Division Bench of this Court on the point in Sheo Dehal 
V. Thahir Mathira Frasad {1), The learned Judges in thatca.se 
applied art. 118, sch. ii of Act IX of 1871, to a case of this nature, 
holding that there w’as no limitation expressly provided for such 
suits. I would therefore say that art. 120, sch. ii of Act XV of 
1877, which represents art. 118 of the former Act, governs the" 

limitation in these suits, and if so, all theses are within time, as the 

limitation is six years from the time when the right to sue accrues. 

Straight, J. — I concur in Mr. Justice Spankie’s judgment. I 
was in some doubt at one time upon the question of limitation, and 
was disposed to think the case within art. 62, though I never had 
any doubt that art. 132 was inapplicable. But, upon further con- 
sideration of the matter and the decision of this Court already re- 

ferred to, I think art. 120 properly applies. 
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Bejore Mr. Justice Oldjield and Mr. Justice SirazghL 
BUiiGA PRASAD (Dee'endant) v . ASA RAM (Plaiotiff}. * 
Constructive Trusts Limitation. 

B and D, father and son, were jointly entitled to the moiety of certain pro- 
perty, Bh brother, JB, and iT, E's son, being jointly entitled to the other moiety. 

^ Second Appeal, No. 42o of 1879, from a decree of Babn AnbinashChandar Banarji, 
Officiating Subordinate Judge of Earukhabad, dated the 1 4th February 1879, modi- 
fying a decree of Pandit Gopal Sahai, Mnnsif of Farukhabad, dated the SOth Sov- 
eniber, 1878. , 

(^1) S. A. No. 1681 of 1 874, decided the 23rd August, 18/5, iinreported. 
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B and jD were transported for life. TMrty years afterwards (i? liaTiiig meantime 
died) D returned from' transportation, and asserted his right to a moiety against a 
person deriving his title from A' and /i# who had taken possession of the whole. 
Held, looking to ail the circumstances of the case, that A^and K had taken posses- 
sion subject to a constructive trust in favour of B and 2>, and that accordingly i> 
was entitled to assert his right,- and no limitation could affect it. 

One Bhawani Prasad and his adopted son, Kannu Lai, were jointly 
entitled by inheritance from one Lachi Ram, deceased, tomnoiety of a 
certain building used as asliop>^s.Bhawani Prasad’s brother, Balkisheiiy 
and Balkishen’s son, Diirga Pras^^ere in like manner jointly entit- 
led to the remaining moiety. In the y^Ki840 Balkishen and Diirga 
Prasad were transported for life, their wiveTbeing alive at the time. 
On the death of Durga Prasad’s wife, Baikishen’s wife havip.g 
already died, Kannu Lai mortgaged the entire shop to one Asa 
Ram, such mortgage being dated the 30th May, 1873. Asa Ram 
sued on bis mortgage and obtained a decree for the sale of the proper- 
ty on the 8th November, 1876. The shop was sold in the execution of 
I this decree on the 23rd Aoril, 1879, and was purchased by Asa Ram 
himself. Asa Ram not being able to obtain possession of the en- 
tire shop, h’S title to it being disputed by Durga Prasad, who had in 
the end of 1877 returned from transportation under a free pardon, 
ho brought the present suit in the year 1878 to establish his title and 
for possession of the entire shop. Durga Prasad alleged in his writ- 
ten statement that he and his father had, on being sentenced to trans- 
portation for life, transferred their moiety of the shop to Bhawani 
Prasad, in trust to pay the income thereof to their respective wives 
or the survivor of them, and that Bhawani Prasad or his son Kannii 
Lai had so paid such income up to the date of his (Durga Prasad’s) 
wife’s death, which occurred some nine or ten years before the suit. 
The plaintiff in his written statement admitted the defendant’s origi- 
nal right to the moiety in dispute, but contended that such right was 
extinguished, as since the defendant’s transportation Bhawani Prasad 
and after him Kannu Lai had held the moiety adversely to the defen- 
dant. The Court of first instance held that Bhawani and after him 
Kannu Lai had acquired the property in dispute as trustees, and that 
they had so held it, paying Durga Prasad’s wife the income up to her 
death, and that as twelve years had not elapsed from the death of his 
wife, the defendant’s right was not extinguished. On appeal by the 
■ plaintiff the tower appellate Court, finding that no express trust had 
been created, that the defendants wife had not received the incomo 
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of the property, and tluit she had iHed in 1860 or 1861, lield that 
the defendant’s right was extinguished. 

Ihe defendant appealed to the High Court, contending that 
the pr(>|)erty had been held by Bhawani Hrasad and Kannu Lai in 
constructive trust tor him, anti his right was tharefoienot extin- 
giiishecl. 

Mr. for tlie a|)pel]aiit. 

Munshi Hanuman Pramd and Lala HarJashen Das, iot iliQ 
respondent. 

The following judgments were delivered by the Court : 

OldfhiiLD, J. Ihe piaintifl claims to obtain possession of tlie 
property whicii is the subject of this suit as Laving belonged to one 
Kannu Lai, whom he represents by purchase of his interests in exe- 
cution of a decree. The particular portion to which this appeal has 
reference is the half of a shop called in the proceedings the western 
shop. This is claimed by the appellant Durga Prasad in his own 
right. It appears that he and his father Balkislien were transport- 
ed for life thirty-seven years ago, and the former has retunied 
under a pardon granted at the time of the Delhi Darbar ; ana he avers 
that wheii he and his father left the country, they made over the 
property to Bhavvani Prasad and Kannu Lai, his adopted son, in trust, 
and they oollected and gave the rents to their wiv-es, and the wife ' 
of Durga Prasad received them till her death, nine or ten years ao-o. 
It is admitted that the property belonged to Durga Prasad and his 
father up to the time of transportation. The lower appellate Court 
has found, however, that there is no proof of any express trust beino* 
made of it to Bhawani Prasad and Kannu Lai when they left, or of 
the appellant’s wife receiving the rents, and that she died seventeea 
or eighteen years ago, and that Bhawani Prasad and Kannu Lai have 
held the property adversely to the appellant, and have acquired a 
title by length of possession. 

This finding cannot be sustained. If the fects be as found bj 
the lower appelkte Court that Bhawani Prasad and Kannu Lai 
never made over the rents to the wives of Durga Prasad or his father, 
and themselves took possession of the property on transpoxtation of 
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tie OAvners, althougl) there maj have been no actual and express 
trust, yet there are circumstances which the lower appellate Court 
has overlooked, rvhioh amount to fraudulent conduct on their part, 
.such as would by equitable construction convert their holding into 

that of trustees. The parties were nearly related to each other, liv- 
ing in what may be assumed to be terms of close intimacy and 
mutual confidence, and the appropriation of the absent relations’ pro- 
perty could only have been carried out by a shameful abuse of the 
friendly and confidential terms on Avhich they had lived, .and by tak- 
ing advantage of the enforced absence of the owners, who had no 
mlansof ass”erting- their right. But the Subordinate Judge has 
failed to notice some evidence which shows that the wives of Durga 
Prasad and his father were in possession until their deaths, and that 
Bhawani Prasad and Kannu Lai never disputed their title, nor that 
of the appellant, and only asserted their right when they believed' 
appellant, to have died in transportation. This appears by proceed- 
ings taken in 18ii7-by Bhawani Prasad, when he claimed the pro- 
perty, admitting that Durga Prasad’s wife had succeeded Durga 
Prasad, and claiming to succeed her at her death, and it is clear fruui 
a peru.sal of the jn Igmeiit in that o-ase that the.claim proceeded on 
In assumption that Durga Prasad wa.s dead. Thus Bhawani Prasad 
and Kannn Lai appear never to have asserted or intended to assert 
Iny title adverse to Durga Prasad. The appeal must be allowed 
with costs in both Courts, and the decree of the lower appellate 
Court modified by exempting the half of the western shop from the 
decree in plaintiff’s favour. 

SrRAfGHL .J. — It appears to me that iu this case the Court is, 
properly called upon to exercise its powers of equitable interference 
to the fullest extent. The appellant, Durga Prasad, was, at the time 
of his conviction and sentence, some 30 years ago, admittedly en- 
titled, jointly with his father Balkishen, to a half share of the west- 
ern shop, part of the property now in suit. Both the wife and mother 
of Durga Prasad were then alive, and so long as they lived it is 
beyond dispute that they enjoyed the income derived from this half 
share, which, so I gather from the findings, was paid over to them, 
*• ., -first by Bhawani and afterwnirds by Kannu Lai. I do not think it 
is in the least material to the view I hold as to the mode in which 
.this case should bo treated, Ayhether the- wife of Durga Prasad did 


VOL. IL] 


ALLAHABAD SERIES. 

or did not die witbin tlie twelve years preceding the instiiution of this 
suit. According to my judgment the whole point is^ whether from 
all the circumstances and the relationship between them, the Court 
is justified in holding that a constructive trust exist<!d in Bhawani 
and Kannii Lai for’ and on behalf of Durga Prasad and Balkishen, 
from the day their imprisonment commenced. A person may de- 
clare a trust either directly or indirectly : indirect!}^ by evincing 
an intention, which the Court will eflPectiiate through the medium 
of an implied trust, Lewin, 6th ed., p. 95, Again, ^^ Constructive 
trusts are those wdiich the Court elicits by a construction put on 
certain acts of parties.” Is the Court then, looking to the whole of 
the facts of this pi'esent case, entitled to come to the coTiclusion that 
a constructive trust is established ? I am very clearly of opinion that 
it is, and that we ar^ bound so to hold upon the plainest principles 
of equity, which in my view should be most liberally applied in a 
case %vhere otherwise grave hardship and injustice would arise. 
B}” his imprisonment Durga Prasad wms placed under a disability, 
just as much as a person '^beyond the seas,” or ^^unatie,” or ^‘^under 
age,” and "was thus deprived of the powder of looking after his own 
interests, or asserting his rights, and during such time as it lasted 
it is obvious that Bhawani Prasad first and Kannti Lai, so far-as 
his share in the property wms concerned, occupied towards him 
a fiduciary position, of which the latter seems to have taken advan- 
tage in fraud of his cestui que trust , Till Durga Prasad obtained 
his release it would have been impossible for him to know what liad 
happened, his wife was dead and he does not seem to have had any 
children to complain of the misappropriation of Kannii Lai or any 
means of gathering information of his misconduct. No. time wdll 
cover fraud so long as it remains concealed, for until discovery (or 
at all events until the fraud might with reasonable diligence have 
been discovered) the title to avoid the transaction does not properly 
arise,” Lewin, 6th ed , p. 710. No limitation therefore can 
affect the rights of Durga Prasad, and he is entirely justified in set- 
ting them up against the plaintift’s claim to the extent of his own in- 
terest. I therefore agree in lli\ Justice OldfieUrs order 1)oth as 
to the shape in which this appeal is to be allowed aiv.l as to liis 
order on the question of costs. 

Appeal allowed. 
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Before Sir RoUrt Stuart^ JKt., Chief Justice , and Mr. Justice 

S UKHBASI LAL (Plaintiff) w. GUM AN SIN GH (Defendant ).* 

Hindu Laio — Adoption, 

Held tliat, wlien an adoption of a son lias once been absolutely made and acted 
on, it cannot be declared invalid or set aside at tke suit of the adoptive father. 

This was a suit in which the plaintiff claimed a’ declaration 
that the defendant was not his adopted son, firstly, because he had 
not been adopted in the manner and according to the ceremonies re- 
quired by Hindu law, secondly, because the defendant was not a fit 
and proper person to perform the plaintiff’s obsequies, or to make 
offerings for the benefit of the souls of the plaintiff’s ancestors, being 
devoid of education and religious knowledge and principles, and 
the associate of thieves, gamblers, and women of immoral character, 
and, thirdly, because the defendant had failed to perform his part of 
an agreement, or compromise, in writing entered into by him with 
the plaintiff dated the 10th January, 1873. In this agreement the 
plaintiff, amongst other things, agreed on his part to consider the 
defendant as his adopted son. The defendant set up as a defence to 
the suit that the plaintiff could not be allowed to deny the validity 
under Hindu law of the adoption, as in a petition presented by him 
to the Revenue Court on the 27th April, 1860, he had declared 
that he had. adopted the defendant, and that all the ceremonies of 
adoption required by the Hindu law had been performed, and that 
the defendant would succeed to his property on his death, and had 
confirmed such declaration hy his subsequent conduct, and the de- 
fendant had been excluded from inheriting his natural father’s pro- 
perty; and further that an adoption made according to the Hindu 
law could not become or be declared invalid for any reason w^hatso- 
ever. The Court of first instance held that the plaintiff could not 
be allowed to deny the validity of the defendant’s adoption under 
Hindu law, in the face of the petition dated the 27th April, 1860, 
and the agreement dated the 10th January, 1873, and that the 
adoption could not be set aside, whatever niisconduct the defen- 
dant might have been guilty of towards his father, as, under 
Hindu law, no adoptive father had authority to set aside the 

* Eirst Appeal, No. 99 of 1878, from a decree of Mirza Abid AH Beg, Subor- 
dinate Ji^dge of Main puri, dated 2ud May, 1878. 
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adoption of a son. The Court of first instance therefore dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the High Court, contending that tlia. 
Yotition dated the 27th April, 1860, and tlio agreement dated the 
lOtli January, 1873, did not estop him from denying the validity of 
the adoption under Hindu law, and the question of its validitj^ 
should have been determined, and that a father ^yas entitled under 
that law to exclnle an adopted son from inheriting, and could there- 
fore set aside an adoption. 

The Senior Govermnefit Fleader (hfilo. Juala Pramd) and Mun- 
shi Banuman Prasad^ for the appellant. 

The Junior Govevnmeyii Pleader (Eabu Dwarka Xath Banarji), 
for the respondent. 

The judgment of the Court v/as delivered hy 

Spankir, J. — The plaintiff, appellant, presented a peiitlon in too 
Bevenue Court on the 27th April, I860, and personalh" attested it 
In this petition he most distinctly states that he had adopted defen- 
dant, and that all the requisite ceremonies had been perfornied, na'i 
that defendant would be the owner and heir of all the petitioner’s 
property at Lis death. Thirteen years afterwards, the adoptive 
father and the adopted son being engaged in litigation, the plaiiitiii 
filed a compromise in which he says that be vAW consider the defen- 
dant as his adopted son. On the 14th April, 1877, he instituted tliis 
suit to invalidate the adoption as having been informal, and to 
annul the agreement or compromise of the 10th January, 1873. 

The plaintiff, having himself affirmed the adoption as having been 
fully and formally made after the performance of all the ceremonies 
required by the Hindu law, cannot now disaffirm it and sue for a 
declaration that it is invalid. Indeed, when the adoption has once 
been absolutely made and acted on for years, it cannot be cancelled. 
It is certain that an adopted child cannot renounce the family of his 
adoptive father. He is entirely separated from his own family when 
his natural father disposes of him. The adoptive father in accept- 
ing an adopted son is bound by his act, which secures to the adopt- 
ed son air the rights of a son born to the family. He is as much a 
son as if he had been begotten by his adoptive father. 

‘ ' m 
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We are not called upon to consider the point urged in the second 
place, that a father can, under the principles of the Hindu law, ex- 
clude his adopted son, if such son is no longer in a position and fit 
to perform the religious ceremonies and rites which are the chief 
object of adoption. W e must adhere to the claim as it stands in the 
plaint. 

The compromise of the lOth January, 1873, w’as filed in a suit 
which was determined on the terms of the compromise. If the plaint- 
iff has suffered any wrong in consequence of defendant’s omission to 
carry out the terms, and a new cause of action has arisen, ho has a 
remedy, but he cannot renounce an adoption made prior to the com- 
promise and acknowledged by himself as ai together eomplete and 
formal in 1860, by pleading now that owing to the refusal of defend- 
ant to act up to the terms of the compromise in 1873, he ( plaintiff ) 
is at liberty to consider the adoption at an end. The adoption subsists 
and must do so until the adopted son is dead. We dismiss the appeal 
and affirm the judgment wdth costs. 

Before Sir Bober t Ki.y Chief Justice, and Mr. Justice Spanlue. 

SHEEH AND ANOTHER {DEFENDANTS) V. JOHNSON (PlaINTIFP).* 

Suit for hfrinr/cmcnt of patent— Act XV of 1859, ss. 19, 23, 34 — “ Puhlk or xieiual'^ 
user — Alcasure of damages — Particulars, 

Beidt by the CoNrt, in a snit, under Act XV of 1859, for tlie infringement of a 
patent, {there the jAaintiff had been in the habit of licensing the use of his invention, 
that the loss of the amount paid for such licence was the measure of damages. 

Per Span KiE, J. — The meaning of the words ‘'publicly or actually used” in 
S. 23 of Act XV of 1859 discussed. 

Held, per Spankie, J. — That, where the defeiidant did not allege in his written 
statement that the invention was |>ublicly used at certain places prior to the date of 
the petition for leave to file the specification, but was allowed to give evidence that 
the invention was so used at such places, the plaintiff was not bound before 
trial to have called upon the defendant to supply the particulars as to such places, 
and such evidence w^as not admissible. 

The plaintiff in this suit stated In bis plaint that Eicbard Joliu- 
son was tbe inventor of a new thermantidotej and had, under the 
provisions of Act XY of 1859, acquired tbe exclusive privilege of 

* First Appeal, No. 7 of 1879, from a decree of H, LushingtoD, Judge 

of Allahabad, dated the 12 th December, 1873. 
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niakiagj selling, and using sueli invention in India for tlie term of 
fourteen years from the I8tli June, 1870 ; that ou the 1st Septem- 
ber, 1875, Richard Joliiisoii had granted and assigned to him the 
exclusive privilege of making, selling, and using such iiiTentioii 
tor such term; that the defendants ha.d since such grant and 
assignment infringed suck exclusive privilege by having, Avithoui 
liis license, at divers times, between the 1st September, 1875, and 
the 24th April, 1818, at Allahabad, made and sold such therm.nili- 
dotes as the phiiutiff'had acquired the exclusive privilege of inakiog, 
selling, and using under the invention of Richard Johnson, and the 
]daiutifF claimed its, 1,000 as compensation for the breach of such 
exclusive privilege. The defendants set up as a defence to the 
suit, with reference to s. 23 of Act XV of 1859, that the invention 
was not new, inasmuch as the defendant Sheen had actually used 
in India a thermantidote similar to the thermaiitidoie which the 
plaintiff claimed as the invention of Richard Johnson before 
Richard Johnson had filed his petition under Act XV of 1859 for 
leave to file a specification of such invention, that is to say, before 
} 870. At the trial of the cause the defendant gave evidence to show 
that thermantidotes constructed on the principle and design of which 
jdaintilF’s assignor claimed the exclusive privilege had been known 
and used in India long before Richard Johnson had filed his peti- 
tion for leave to file a specification of his invention, but particulars 
of the places where the same had been u.sed were not sujiplied to 
the plaiutiflP, nor did the plaintiff previous to going to trial call up- 
on the defendant to supply such particulars The Court of first 
instance found that the defendant Sheen had in April or May, 1869, 
at xAllaliabad, made a thermantidote similar to the one which the 
plaintiff clciiiimd to be Richard Johnson’s invention, but held that 
such therniiutidote had not been ‘‘publicly or actually used,” within 
the meaning of s. 23 of Act XV ot 1859, before Richajd Joliiisoii 
bad applied for leave to file the specification of 1ms invention, and 
gave the plaintiff a decree. 

The facts of the case will be found fully set forth in the judg- 
ments of the High Court to which the defendants appealed. 

Mr. Colvin and the Junior Government Pleader (Baku Dwatka 
Math Banarji), for the appellants. 
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Messrs. Howard and Hill, for the respondent. 

Mr. Cohnn , — The lower Court has found the facts in favour of 
the defendants, appellants, but has held that there was no public 
user such as s. 2d of Act XV of 1859 contemplates. There was, 
however, a public user as proved, by the witnesses for the defendants, 
appellants. Besides the words used in s. 23 of Act XV of 1859 
are public]}" or actually used. ” In this case actual user has been 
undoubtedly established. 


Mr. Howard , — The Judge has failed to appreciate the evidence, 
and has assumed that a thermantidote on Johnson’s patented prin- 
ciple was made by Sheen and presented to the Masonic Lodge 
prior to the date of Johnson’s patent. The evidence recorded as to 
general user ” is inadmissible under s. 23 of Act XV of 1859 
until the particuhir user alleged has been established. It is further 
inadmissible under the terms of s. M which requires that the par- 
ticuhu'S of the grounds on which defendants rely shall contain full 
information of the user alleged, and that no evidence shall be allow- 
ed at the trial which shall not bo contained in such particulars« 
In the defendants’ particulars there \vas no mention of the place 
where general user is alleged. We submit that plaintiff is entitled 
to a decree on different grounds from those on which the Judge has 
proceeded, 

Mp. Colvin ill reply.'— The defendants, appellants, were quite 
entitled to support their case by the evidence of the witnesses who 
deposed to having made therm antidotes of a construction similar to 
that of the plaintiff’s patented one. After the establishment of a 
prior user as required by s. 23 of Act XV of 1859 by Sheen, this 
evidence was clearly relevant, nor was it necessary for the defendr> 
ants, appellants, to make specific mention of the witnesses cited on 
the point in their particulars of defence. If the plaintiff, respondent, 
thouglit the particulars of defence unsatisfactorp, he should have ap- 
plied for further particulars. He could not lie by and spring the 
objection on the defoniaut, appellant, at the last moment. S. 34 of 
Act XV of 1859 is analogous tp s. 41 of 15 and 16 Viet., c. 83. 
Under this section in a similar case to the present it was held that 
bucli evidence could be given,— v. Bollard (1), Haw y* 
(1) %'\3 L. Escil, SOta 
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Eley (1) does not over-rule the authority of Hull v. Bollard (2) The 
two cases are clearly distinguishable. In Law v. Eley (1 ) the j^Iea 

of want of novelty was sought to be established by evidence of user 
in another country. 

Stuakt, C. J .--lo this case the plaintiff, Percy Biltou Johnson of 
Allahabad, the assignee of Pichard Johnson’s patent for inaking 
thermantidotes taken out in 1870 under Act XV of 1859, instituted 
a suit in the Court of the District Judge of Allahabad in which he 
alleged that the defendants, Bradley and Sheen, bad at divers times 
since the 1st September, 1875, infringed his patent, and that they, 
or one of them, had, without plaintiff*’s license, at Allahahad and 
elsewhere, publicly advertised for sale under the name of Sheen’s 
new improved self-wmrking patent thermantidotes” which, it was 
complained, were dishonest intVingements of the plaintiff’s patent 
rights, and he claimed Rs. 1,000 as compensation for such infringe- 
ment with interest to date of decree. The plaintiff further prayed 
for an injunction to restrain the defendants or either of them froai 
thereafter making, selling, or advertising, under any name wkat- 
ever, thermantidotes of the kind descrfbecl and known as "'vJolin- 
son’s patent thermantidotes,’' and from otherwise infringing the 
plaintift'’s exclusive rights and privileges under his patent. 

The peculiarity of the thermantidote covered by the patent was 
shown chiefly by the manner in which the frame-'work of the 
machine and the wheel used in its operation were made. There 
were other peculiarities, one a telescopic slide for, if necessary, 
diverting the breeze, and there was also attached to the machine a 
self-watering apparatus. The defendants, in their written statement, 
denied the alleged infriagemeut of the plaintiff’s patent, and they 
pleaded that the parts of the patented machine in respect of which 
infringemeufc by .them was alleged were not new, inasmuch as the 
Jefeiidant Sheen had actually used in India a thermantidote with 
the same frame-work and driving (or wheel) arrangement as that 
for which Richard Johnson had obtained his patent, before the 
said Richard Johnson filed his petition for leave to file a specifica- 
tion thereof,” before 1870. In 1875, shortly before the infringe- 
ment of the plaintiff’s patent, w.hich \vas alleged to have commenced 
in September of that year, the defendant Sheen had filed a spe- 
(1) h. K. 1 Eq. 33. (2) 25 L. J., 30b 
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clfication for an “ improved inetliod of wetting and working khas 
tatties on tbermantidotes and other apparatus for cooling houses, 
dwellings, offices, &c.,” and he obtained a patent for this iuyention. 
The plahitift’s case suggests that the defendants took advantage 
of their bringing out Slieeu’s patent, which related solely to a water- 
ing apparatus, by connecting it with their construction of the ther- 
inantidotes which they , then began to make, and which in rll other 
respects were alleged by the plaintiff to have been infringements 
of his patent; and this appears to me to be fairly shown by the 
evidence. The plea or excuse that the defendants had previous to 
3 870 constructed and sold thermantidotes identical in form and 
contrivance ^yith that for which the plaintiff had obtained his patent 
in the same year is wholly unsupported, if not disproved, by the 
evidence on the record. It appears to rest entirely upon the state- 
ment that in 1869 the defendants had supplied the Masonic 
Lodoein Allahabad with a thermantidote, but which evidently had 
been of a totally different kind from that made under the plaintiff’s 
patent, for it was evidently of an old-fashioned and very clumsy 
pattern.- One of the carpenters who assisted in making it in 
1869, by name Sukhdan, states that he had never made one before 
nor since, and that it was of mango wood, and another wdtness, 
Sir. E. F. Castellari, describes it as a common bazar one. He says: 
“When the Lodge was moved in 1874, there were two thermanti- 
dotes, one a common bazar one of mango wood, and the other one 
of Johnson’s patent thermantidotes: the bazar one was of the old 
pattern in wffiich the frame and wheel were separate from the body 
of the thermantidote :” and he goes on to describe it as “very old, 
in fact it was nearly in pieces * * * had been thrown aside as 

useless.” It is clear that there is no evidence of user by the dffeud- 
ants other than their making or getting made for them this clum- 
sy and old-fashioned thermantidote which they supplied to the 
Masonic Lodge in 1869. The transaction, or gift, or whatever it 
was, was in^ruth a merely isolated affair, being in fact neither 
preceded nor follow'ed by anything of a similar kind. The attempt, 
therefore, to show any user by it on the part of the defendant is 
simply absurd. Of the fact of the infringement by the defendants 
of the plaintiff’s patent rights there can be no doubt whatever, in fact 
it is not seriously disputed. Mr. J ohnson, the original patentee, ap- 
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pears to have acted in a very stra^ght-for^yar(;l iimtiner towards the 
defendants, after having satisfied himself that they were mannfac- 
tnring machines covered by the patent which he had obtained in 1870, 
and with mnch consideration for them, as the following letter ad- 
dressed by him to Mr, Sheen on the 16th- March, Is”??, shows: 
“I must ask yon to make such arrangements in yoiir thermanti- 
dote this year as do not infringe on my patent, same'^as the ones yon 
manufactured last year do : should you desire to use any portion of 
my patent in your machine, I shall be glad to arrange thth von lor 
the royalty to be paid for its use : you will see by reference to my 
specification and drawings in the patent office, or with mo any time 
you may call, when I shall be glad to see yon, that your’s of last 
year infringes upon my patent rights : it is not only the watermg 
apparatus, but the general arrangement of the frame-work and fl\” 
wheel, with other improvements, that arc included : if you call in for- a 
few minutes some morning, I am sure we can amicably arrange 
all.” In reply ho received the following most evasive letter fronr 
Sheen: “I beg to acknowledge receipt of your letter of the 1 6th 
ultimo, and in reply can only refer you to the provisions of Act 
XV of 1859, under which my patent wms registered, entitled “ An 
Act for granting exclusive pri vileges to inventors,” which you ap- 
pear to have overlooked in addressing me on the subject of my ther- 
niantidotes : I should have sent you a reply earlier, but domestic and 
other matters fully occupied my lime.” It will be remembered that 
Sheen’s patent I’elated exclusively to the watering apparatus and had 
nothing whatever to do with his thermantidotrs in any particular. 
Indeed, I consider it my duty to state that in my judgment the 
defendants’ conduct throughout has been most disingenuous and 
fully deserves the consequences they must now face. There is on 
the facts no escape from the conclusion that they have deliberately 
infringed the plaintiff’s patent, and the plaintiff is entitled to a de- 
cree accordingly, and so far I approve the Judge’s order. The 
plaintiff is aho entitled to damages and to the injunction he seeks 
against the defendants. 

In regard to damages we do not understand what the Judve 
means when he says that the amount of damages will be more convL 
niently ascertained at the time of the execution of the decree. The 
Judge held, and vve agree with him, that the plaintiff was entitled 
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to damages. These must be in tlia first instance assessed, and when 
so determined they will form part of the decree and will be reco- 
verable in course of execution, if not otherwise and previously set- 
tled. The damages might be assessed in this Court, but ^ve think 
it more convenient that this should be done by the Judge, and we 
therefore remand the case to him for that purpose, with directions 
that he will make an immediate and peremptory appointment for 
hearing the parties and for his finding on that question, and that he 
will return the record to this Court with such finding within a week 
from the date of this order. In assessing the damages the Judge 
will be guided by the royalty which the plaintiff has been accustomed 
to be allowed on sales of his patent thermantidotes ; and in order to 
ascertain that, he should examine the plaintiff and any other wit- 
nesses who may be named to the Judge as having knowledge on the 
subject. On receipt of the Judge’s findings assessing the damages 
three days will be allowed for objections. 

Spankie, J.— P. B. Johnson, the plaintitF, respondent, as as- 
signee of a patent granted to Richard Johnson under s. 4 of Act XV 
of 1859, whereby he acquired the sole and exclusive privileges of 
making and using and selling an invention for the improvement 
of thermantiflotes for a period of fourteen years, sues the defendants, 
Sheen and Bradley, for damages to the amount of- Rs. 1,000, as 
compensation for an infringement of the patent so granted to 
Richard Johnson, in making and selling thermantidotes constructed 
■with the same frame- work and driving aiTangement as that for 
which the patent -was given to the said Richard Johnson. The 
plaintiff also prayed that defendants might be restrained in future 
from making, selling, or advertising, under any name what ever 
thormanti dotes of the kind described and known as Johnson’s 
patent thermantidotes, and from all infringement of the patent of 
any kind whatsoever. 

The defendants contended that Richard Johnson’s invention 
w^as^ndt a new one, the improvements patented having been in use 
in different parts of the country, and having been used by Sheen 
himself, wdio made in 1869, prior to the filing of any specification, 
a thermantidote on the same principle as that patented by Ricbard 
Johnson, and presented the same to the Masonic Brotherhood of the 
Lodge of Independence and Philanthropy, Ko. 391, in Allahabad. J 
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The defendants, Bradley and Sheen, were in partnership together in 
1875, and it is not denied that they made therm anti dotes, whilst 
the partnership lasted, on the same principle with regard to frame- 
work and driving arrangement as that which Sheen says that he 
used in 1869. Bradley contends that when the partnersliip was 
dissolved in August, 1877, he had the right to make such therman- 
tidotes, because Sheen had transferred to him all his (Sheen’s) 
rights and interests in the manufacture of therraantidotes. The 
Judge has held that there cannot be any doubt that defendant 
Sheen had made a thermantidote on the plaintiff’s patented prin- 
ciple in April or May, 1869, which thermantidote he (defendant) 
presented to the Free Masons’ Lodge. ^^Itis impossible,'’ the lower 
Court observes, reject the testimony of such a witness as 
Mr. Shircore on this point: he swears that he distinctly recol- 
lects a vote of thanks having been accorded on the occasion to 
Sheen at a banquet held in the Lodge : I attach little w^eight to the 
fact of presentation by Sheen not being found recorded in the pro- 
ceedings of the Lodge : the evidence shows that if it was present- 
ed to the banquet-room the fact could” (or would) not be record- 
ed : Mr. Shircore says that the thermantidote was presented imme- 
diately after Sheen had been made a member of the Lodge, and 
this is proved to have been in March, 1869 : there is no reason, 
moreover, for rejecting the evidence of the witnesses who swear 
that they made the thermantidote and took it to the Lodge.” But 
the real point in the case, as it occurred to the Judge, was whe- 
ther the making of the thermantidote and its presentation to 
the Lodge amounted to a public or actual ” user such as that 
contemplated by s. 23 of Act XV of 1859, so as to entitle the de- 
fendants to plead that the invention was not a new one. Citing the 
case noted >; 1 ■, he (the Judge) had to determine whether the user was 
of a kind which made the invention known to the public at large, 
the word “ known ” being used in that particular sense as being 
part of what is called the common or public knowledge of the 
country. If the user has not been of that kind, the person using, 
although in reality he may have been the actual inventor, will 
not be the legal inventor as against the patentee. With this 
principle before his mind the Judge came to the conclusion that 

(1) Plmpton v Makolmson, L. K. 3 Ch. 531. 
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the presentation of the thermantidote on a certain improved prin- 
ciple to a private body of people like the Free Masons’ Lodge for 
private nses did not constitute a public or actual” user of the 
kind the law contemplates. The lower Court remarks that with 
the verandah of the Free Masons’ Lodge the invention stopped, pro- 
bably nobody but Sheen himself knew of the existence of the in- 
vention. The public had no opportunity afforded them of know- 
ing that there was an useful invention in the thermantidote in the 
Free Masons’ Lodge of which they could avail themselves if they 
liked. This point the Judge proceeds to insist on with various 
arguments, which it is unnecessary to reproduce here, coming to the 
'Conclusion that Sheen adopted a new invention and then kept it to 
himself. He did not even impart the invention to the persons to 
-whom he presented the thermantidote, and as far as the public were 
.'Concerned they were kept in profound ignorance of the invention. 
■Such a party, remarks the Judge, has no right to plead to an action 
for infringement of patent that the invention of the patentee was not 
a new invontion. As far as the party pleading to the action is con- 
cerned, the patentee is the real and actual inventor, for the party 
pleading does not say that he himself was the inventor With this 
view of the case the lower Court decreed the claim, but reserved 
the amount of damages to be ascertained at the time of execution 
of the decree. 

The defendants appeal the whole case, and plaintiff objects that 
the judgment is silent regarding costs, and he is also entitled to 
the costs of the injunction proceedings. The defendants urge (i) 
that on the evidence on the record the Judge should have found 
that C. J. Sheen had ‘^publicly used” in India, in Allahabad, the 
invention which plaintiff claims to have been his assignor’s, and, 
therefore, plaintiff ’was not entitled to a decree ; (ii) that on the evi- 
dence on the record the lower Court should have found that defend- 
ant C. J. Sheen had actually used ” in India, in Allahabad, the 
same invention ; (iii) that the mode and the manner in which 0. 
J. Sheen had used the thermantidote proved to have been made 
and constructed by him in March, 1869, previous to the date 
of plaintiff’s assignor’s petition for leave to file the specification, 
Was such as is contemplated by Act XV of 1859, and the Court 
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below bas erred in its interpretation of the words publicly or 
actually used ” mentioned in the Act, 

Under s. 19 of Act XV of 1859, an Act for granting exclusive 
privileges to inventors, an invention shall be deemed a new invention, 
within the meaning of the Act, if it shall not before the time of 
applying for leave to file the specification have been piiblichj used 
in India, or in any part of the United Kingdom of Great Britain 
and Ireland, or been made puhlicly haowa in any part of India, or 
In any part of the United Kingdom, by means of a publication, 
either printed or written, or partly printed or partly written. It. 
is not necessary to quote the remaining portion of the section. Ail 
that is required for the purpose of this case has been cited. 

The lower Court appears to have somewhat misapprehended the 
bearing of the precedent quoted by him (1). In that case the Master 
of the Rolls pointed out the legal sense and meauing of a first and 
last inventor, if the invention being in other respeets novel and' 
useful was not previously known in the United Kingdom, ^‘known”' 
being used in that particular sense as being part of what had been- 
called the common or public knowledge of the country, and by this 
eomiiioii knowledge it was not meant that every individual mem- 
ber of the public knew of the invention. What is meant is that if. 
it is a manufacture connected with a particular trade, the people 
the trade shall kaow something about it: if it is a thing connected 
with a chemical invention, people conversant with chemistry shali 
know something about it, and he (the M. E.) adds that it need not 
go so far. It needed not to show that the bulk or even a large 
number of those people knew it. If a sufficient number knew it,, 
or if the communication is such that a sufficient number may be 
presumed, or a.ssum8d to know it, that will do. It may be shown 
that the trade had commonly used it. That is the best, evidence. 

It may be shown that it was published and made known to the 
public. It, had been held in a modern specification, which liad- 
been enrolled in the Patent Office and not published besides, that 
will do. It had also been held that, as a. common rule, if the des-- 
criptioix has been printed in England and published; in England in 
a book which Girculates in England, that will do.. But after ail 
it is a question of fact, The Judge must decide from the evidence 
(1) Plmjiton Y. M(dcolmo7if L.B. 3 Ch. 53L 
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brought before him whether it has^ iu fact^ been sufficiently pub- 
lished to come within the definition of being made known within 
the realm. 

We, however, are bound by the terms of our Act, and an inven- 
tion by that Act is new, as we have seen, if it shall lut before the 
time of applying for leave to file the specification have been pub- 
licly used” in India, &c., or been made publicly known” by 
means of a pablioation either printed or written, or partly printed 
and partly written, &c. This definition answers the question how 
the invention is to be made publicly known” to people, and on 
this point no question arises here, and, therefore, the authority quot- 
ed has no bearing upon this ease. Under s. 23 of the Act no action 
shall be defended upon the ground of any defect or insnfficienoy 
of the specification of the invention, nor upon the ground that the 
original or any subsequent petition relating to the invention, or the 
original or any amended specification, contains a wilful or fraudu- 
lent mis-statement, nor upon the ground that the invention is not 
useful, nor shall any such acdonbe defended upon the ground that 
the plaintiff was' not the inventor, unless the defendant shall show 
that he is the inventor or has obtained a right from him to use 
the invention, either wdiolly or in part. Any such action may be 
defended upon the ground that the invention was not new, if the 
person making the defence, or some person through whom he claims, 
shall before the date of the petition have publicly or actually used 
in India, or in some part of the United Kingdom, the invention or 
that part of it of which the infringemmt shall be proved, but not 
otherwise. This action has been defended under the last part of 
the section. 

Eo^v, the iiieaniug of “ public use ” is that a man shall not by 
his own private invention, which he keeps locked up in his own 
breast, or in his own desk, and never cominanicates, take away the 
right that another man has to a patent for the same invention. The 
prior use of an invention need not be general. It has bean held 
that a single instance of use would be sufficient, but it must be pub- 
lic. In the case of CaT^penter y. Smith (i) Baron Alderson said that 
public use” means a use in public, so as to come to the know- 

„ (1) 9 M. and W., 300. • 
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ledge of others thaa the inveator, as contradistingaished from the 
use of it by himself ia his chamber, and Lord Abinger said the 
public use and e.vercise of an invention means a use and invention 
in public, not by the public. Thus the Judge appears to iiave taken 
an erroneous view of the words “publicly used” as applie! to an 
invention. It does not at all follow that because the thermant■^iote 
was presented to the Free Masons’ Lodge there was no public use 
of it. The Masonic brethren are alleged to have used it, and even 
on the assumption that the lower Court’s interpretation of the 
words could be correct, inasmuch as the public had no opportunity 
of knowing that there was a useful invention in thermantidotes in 
the Free Masons’ Lodge, of which they could avail themselves 
if they liked, the assumption itself is hardly borne out. There is 
certainly no evidence in favour of it, and I am unaware that the 
brt thien of a Masonic Lodge are bound by any rule to be silent us 
to benefits they may have derived from a new and useful thermanti- 
dote, or that they could not, if they pleased, freely communicate 
to their neighbours, friends, and families a new invention that was 
entirely unconnected wdth the secrets and mysteries of Masonry 
But the Judge, has misconceived the meaning of use in public as 
distinct from use by a man of his own invention in private. 

I do not, however, think it necessarj' to dwell further on this 
point. The particulars of grounds on which defendants contended 
that plaintiff was not entitled to exclusive privileges, which they 
were bound to put in, are in effect that Sheen had himself manufac- 
tured and actually used in Allahabad in March and April, 1869 a 
thermantidote with the same frame-work and driving arrangement 
for which a patent was given to Biohard Johnson, before the speci- 
fication was filed for the purpose of obtaining the patent ; and fur- 
ther, that the principle on which the driving wheel was attached to 
the body was commonly known throughout the country. The 
terms of the Act (s. 23) are “ shall have publicly or actually used ” 
the invention. If, therefore, it can be established that Sheen made 
and presented the thermantidote of the kind and with the arrange- 
ments described in the defence, he may be said both by himself and 
by the Masonic body to have actually used that thermantidote. 
When, however, we come to analyze the evidence, there does not 
appear sufficient proof of this defence. (After commenting' on the 
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evidence the learned Judge proceeded :) I hold, therefore, thatitis 
very doubtful whether any thermantidote was presented to the Lodge 
by Sheen in 1869, and that, if any thermantidote was sent there by 
him, it was probably an old one which he had repaired, and further 
that there is no reliable evidence to show that when repaired it 
worked on the principle of Johnson’s patent, or that if it did, it was 
ever used or at work in the banquet room of the Lodge, or any 
where else. 

There is ample evidence to show, and, indeed, it is not denied, 
that defendants have since the 1st September, 1875, and at the time 
of instituting the action, made and sold thermantidotes made on 
Johnson’s patent in regard to their frame-work and driving 
arrangement, and that they have thereby infringed the exclusive 
privileges granted by the patent. I might, perhaps, close the case 
here as against the defendants. But it is right to mention that the 
defendants had desired to take the evidence of Ram Tahal, a black 
smith of Benares, of Shib Gharn of Benares, of Mr. Smyth of 
Benares, and of Madho, a carpenter of Agra. The plaintiff’s coun- 
sel objected to the record of this evidence because its admission was 
opposed to S3. 34 and 23, of the Patent Act. S. 34 requires that 
plaintiff shall deliver with his plaint particulars of the breaches 
complained of in his action, and the defendant shall deliver a writ- 
ten statement of the particulars of the grounds (if any) upon which 
he means to contend that the plaintiff is not entitled to any exclu- 
sive privilege on the invention. At the trial of any such action 
no evidence shall be allowed to be given in support of any alleged 
infringement, or of any objection impeaching the validity of such 
exclusive privilege, which shall not be contained in the particulars 
delivered as aforesaid. It is also specifically declared that if it 
he alleged that the invention v/as publicly known or used prior to 
the date of the petition for leave to file such specification, the place 
'where and manner in which the invention was so publicly known 
or used shall he stated in such particulars: provided always that 
it shall be lawful for any Court in which the action or proceeding 
is pending, or in which the issue is tried, to allow the plaintiff or 
defendant respectively to amend the pariiculars delivered as afore- 
said upon such terms as shall seem fit.” "The Judge took the de- 
positions of these witnesses; though at firstxhe was disposed to 


YOL. IL] 


ALLAHABAD SERIES. 


381 


reject them, as is clear from his rough notes of the proceedings. 
But he does not refer to the evidence in his judgment. IS or do I 
think that we should use it. The terras of the section are peremp- 
tory. Instances were cited to us showing from En.crlish cases that 
the plaintiff before trial should have called upon defendants to sup- 
ply the particulars required as to those places and the manner in 
which the invention was publicly known or used. But the Act, 
though founded on the English Statute, is accompanied by a diffe- 
ent procedure ; and though I do not mean to say that an application 
might not, perhaps, have been made on the subject to the Judge 
below, by what is called a miscellaneous application before the trial 
came on before him, I cannot say that it was incumbent on the 
plaintiff to make the application. The defendants might have done 
SO, and, perhaps, ought to have done so, as in the particulars filed by 
them they simply say that at the time the thermantidote was manu- 
factured, the principle on which the driving wheel was attached to 
the body was commonly known throughout the country, which 
was a very vague statement, and it does not in any way indicate 
that they relied on evidence in any particular place for corrobora- 
tion of such a vague statement. Moreover, the defendants should 
have applied to the Judge at the trial if they wished to amend the 
particulars. This would have allowed the Judge to adjourn the 
case, and to enable the plaintiff to rebut the proposed evidence. 

* Under the proviso the Judge certainly could have acted, but he 
was not asked to do so. I would not, therefore, interfere; nor do I 
think it necessary. The main defence is that Sheen himself made 
the thermantidote and used the same principles as Johnson did in 
1869, and then presented the machine to the Lodge, which points 
he has failed to establish. Had the fact been so well known, and 
the use of the same principles so common throughout the coiintryj 
the circumstances would have been stated in Sheen’s letter and in 
. the proceedings before Mr. Quinton, or surely in the grounds set 
out on the 10th June, 1878. 

I may, however, remark that I do not admit that there is any- 
thing in s. 23 which would forbid the record of the desired evidence. 
The defendant, by that section, must show that he himself had used 
the invention, but there is nothing which stays him, after that, from 
proving that it was in common use in particular places. There is 
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one other point. The Judge refused to take Mr. Bradley’s evi- 
dence, though he was present in Court. He ought to have taken 
it, if the defendants wished it. But their case was in no way pre- 
judiced by his not having done so, and they do not refer to the 
matter in their memorandum of appeal. 

As to damages, the Judge should not have left the amount to 
be determined at the time of execution of the decree. The defen- 
dants did not contend that plaintiff had not suffered damages, if there 
had been an infringement of his rights. They simply denied that 
there had been any such infringement as that complained of, nor did 
they question the amount of damages sought to be recovered. 

It appears from the proceeding in the Court of Mr. Quinton, late 
OfSciating Judge, dated 8th May, 1878, that Johnson applied under 
s. 493 of the Civil Procedure Code for a temporary injunction to 
restrain defendants from manufacturing, selling, or advertising 
thermantidotes, which he asserted were built in such a way as to 
infringe his patent. At this time the present suit had been filed. 
But the Court refused to issue the injunction, because so fiir back as 
March, 1877, Johnson was aware that defendants had infringed his 
patent, and correspondence had ensued, which closed abruptly in May 
with a curt letter from Bheen, and J ohnson had taken no legal steps 
to vindicate his alleged rights. He lay back until the 24th April, 
1878, and then brings his suit, and filed an application for an in- 
junction. The Judge accepting the rule laid down in the case of 
Bovill V. Grate (1) held that a patentee who lies by and allows a 
person to continue doing what he says is an infringement of his 
patent cannot claim an interlocutory injunction to restrain this 
person. Mr. Colvin for the defendants had then stated that the defen- 
dants were quite ready to keep an account, and, therefore, the Judge 
issued an injunction to the defendants, ordering them to prepare an 
account of the manufacture and sale of the thermantidotes, which are 
said to infringe the patent, from the date of the institution of the 
suit. Plaintiff was directed to pay the costs of the application. The 
order was appealable under s. 588 of the Code, but Johnson did not 
appeal it. Ordinarily the rule in Courts of Equity, as now in those of 
Common Law, is, when no interlocutory order has been given, to or- 
der, as part of the final judgment, an account of all the profits made 
(1) L. E., 1 Eq. 388. 
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by defendants since the commencement of the action, and after notice 
that an account would be required* Mr. Qiiinton appears to have 
given such a notice. If here damages are assessed the plaintiff would 
not be entitled to an account prior to the suit, for the damages would 
be compenscation for his loss of profits up to the dace of suit. The 
plaintiff has not asked in this suit, nor did he ask in his petition dated 
the 24th April, for an injunction that an account should he taken. 
He has simply sought to recover Rs. 1,000 damages. Under these 
circumstances he may not be entitled to profits. The plaintifx is 
assignee to a manufacturer himself, and if he has been in the habit 
of licensing other persons to use bis patent at a fixed royalty, then 
it may be that the loss of that royalty would be the proper measure 
of the damages sustained by him from the 18th September, I Slo, to 
date of decree (1). It does not appear what fixed royaltjr Jobnsoii 
has charged, but he says in his letter of the 16th March, 1877, to 
Sheen that he would be glad to arrange with him for the rovrdty to be 
paid for the use of his invention. Perhaps the best course to adopt 
would be to remand the case to the lower Court for further inquiry, 
and to ascertain what sum Johnson or his father have been in the 
habit of taking as a royalty, and whether this royalty has been taken 
on each machine made, or a lump sum has been paid for the use of 
the patent. Having ascertained this point, the lower Court should 
take an account of the machines made by defendants between the 
1st September, 1875, and the date of the institution of the suit. 
If many machines have been made since, they should be taken into 
account, and the damages should be assessed according as it may be 
found what has been the royalty charged. On a return of the lower 
Court’s finding on these points, we can dispose of the appeal and the 
ob^'ectioos of the plaintiff under s. 561. One week might be allowed 
for objections to the finding of the lower Court from the date of its 
return of the record. Or if the parties prefer it, we might ourselves 
make the inquiry suggested, and determine the |)oint, though it 
would be more convenient for the Judge to do it. 

I have, since writing as above, seen the Hon’ble Chief Justice’g 
proposed order of remand, and I quite agree in the propriety of it. 
It will enable us to dispose of the appeal on receipt of the Judge's 
finding. 

(!) Penn v. Jach^ L, R., 5 E'^, 32 ; Galloways Patenf, 7 Jur. 453, 
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On receipt of the Judge’s finding on the issue remitted the. 
Court delivered the following 

Judgment. — We have now received the finding of the Judge on 
the remand directed to him by our order of the 26th March, and there 
are no objections to the finding on either side. The Judge finds that 
the defendants made six of the plaintiff’s thermantidotes in 1876, 
fifteen in 1877, and five in 1878, in all twenty-six. He is also of 
opinion upon the evidence taken before him, that where the therman- 
tidotes manufactured by defendants exceed twenty in number, a 
royalty of Rs. 40 on each machine would be a fair charge. It would 
thus appear that that royalty charged on the twenty-six therman- 
tidotes made by the defendants would produce a sum of Rs, 1,040. 
But as that is larger by Rs. 40 than the amount claimed, we reduce 
the sum accordingly, and assess the damages to be paid by the 
defendants to the plaintiff at Es. 1,000, and we decree that amount 
to the plaintiff and dismiss the appeal with costs in both Courts, but 
excepting the costs relating to the plaintiff’s petition of objection, 
which petition we over-rule, and w^e order that the plaintiff shall bear 
the costs thereof. Under the circumstances it is unnecessary to 
make any order respecting the injunction asked for in the plaint. 

Before Mr, Justice Spankie and Mr. Justice Oldfield. 

SADIK ALI KHAN (beoree-holder) t?. MUHAMMAD HUSAIN KHxVN 

( JUDGM BNT-DEBTOR).* 

Execution of Decree^Transfer of Decree^Bue Diligence — Act X of Wl {Civil 
Procedure Code)^ ss. 230, 232. 

The transferee of a decree applied, while an application by the original holder o 
such decree to execute it was pending, to be allo’wed to execute it. The Court, in 
accordance with s. 232 of Act X of 1877, directed notice of the transferee’s appli- 
cation to be given to the transferor and the judgment-debtor. The transferee 
failed to pay the court-fee leviable for the issue of such notice, and the Court dis- 
missed his application. The transferee subsequently made a second application to 
be allowed to execute the decree. Held that such application could not be rejected, 
with reference to s. 230 of Act X of 1877, on the ground that due diligence had not 
been used on the former application to procure complete satisfaction of the decree, 
because such application had not been granted, and, therefore, the question whether 
“ on the last preceding application ’’ due diligence was used to procure such satis- 
faction did not arise. 

♦ Appeal, No. 61 of 1879, from an order of Maulvi Muhammad Abdul Qayum 
Khan, Subordinate Judge of Bareilly, dated the 5th February, 1879. 
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The facts of this ease were as follow: The liolJer of a decree 
for money applied to the Court which had passed it for its execa- 
tion against the judgment-debtor. The Court, under s. 248 of 
Act Xof 1877, issued a notice to the judgment-debtor requiring him 
to show cause, on the 20th September, 1878, why the decree sLuld 
not be executed against him. Meanwhile, on the 17th September 
1878, one Sadik Ali, to whom the decree had been transferred by 
assignment in writing, applied to the Court to be allowed to execute 
it. The Court, in accordance with the provisions of s. 232 of Act X 
of 1877, directed notice of this application to bo given to the transferor 
and the judgment-debtor. Sadik Ali failed to pay the court-fee 
leviable for the service of such notice, and the Court in consequence 
dismissed his application. On the 24th January, 1879, Sadik Ali 
again applied to the Court for the execution of the decree. The 
Court, with reference to s. 230 of Act X of 1877, refused to frrant 
this application on the ground that on his former application Sadik 
Ali had not used due diligence to obtain satisfaction of the decr( 3 e. 

Sadik Ali appealed to the High Court, contending that the 
provisions of s. 230 of Act X of 1877 w*ere not applicable under the 
circumstauces of the case. 

Munshi Hanuman Prasad and Munslii Suhh Eain^ for the ajqxd- 
lant. 

Mir Akhar Husahiy for the respondent. 

. The judgment of the Court was delivered by 

. Spankie, J. — It appears that the original decree-holder had made 
an application to execute his decree, and notice having issued under 
s. 248 of Act Xof 1877, the 20th September, 1878, was fixed for the 
hearing. In the meantime, on the I7th, appellant petitioned to have 
his name registered as purchaser of the decree, and to be allowed to 
execute the decree. An order for notice on the decree-holder and 
judgment-debtor was made in accordance with s. 232 of the Act. 
But ^^talabana” not having been paid, the case was struck off. 

An application for execution, the subject of ilie present conten- 
tion, was made on the 24th January, 1879, and refused by the Sub- 
ordinate Judge under s. 230, because owing to his not having lodged 
the service money on the former application, due diligence had not 
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been sliown in executing tlie decree. Ifc is contended tliat s. 230 
does not applj to tliis ease. 

It is true tliat if a decree has been transferred by ’assignment in 
writing to any other person, the transferee may apply for its execution 
to the Court which passed it, and if that Court thinks fit, the decree 
may be executed in the same, manner and subject to the same 
conditions as if the application were made by such decree-holder. 
Then s. 230 of Act X of 1877 ivould of course apply. But there is 
a proviso, the conditions of which must be fulfilled before the 
Court could allow the execution. The proviso attached to s. 232 is 
that notice in writing of the application shall be given to the trans- 
feror and the judgment-debtor, and the decree shall not be exe- 
cuted until the Court has heard their objections (if any) to such 
execution. 'Until, therefore, this notice has been issued, and until 
the objections (if any) bad been beard, the Court would not be in 
a position to grant execution. Up to the date of the present appli- 
cation, and though a former application had been made both under 
S3. 230 and 232, and in each case an order for serving the notice 
required by law had been made, the application for execution had 
not been granted. In tbe one case tbe decree-holder ceased to have 
any interest in the decree, and in the other, as we have seen, tala^ 
bana had not been paid, and no execution "was ordered. Therefore 
it would seem that the present application cannot be rejected on the 
grounds set forth in the Subordinate Judge’s order, because no 
former application for execution had been granted, and, therefore, the 
question did mot arise whether ‘^on the last preceding application 
due diligence was used to procure complete satisfixction of decree.” 

We, therefore, decree the appeal with costs, and reverse the order 
of the Subordinate Judge and direct him to proceed to dispose of the 
application for execution. 

Cause remanded, 

APPELLATE CRIMINAL. 

«g)i Before Sir Bobert Stuart^ A7., Chief Justice, and Mr. Justice SpanJcie. 

EMPRESS OP INDIA KARIM BAKHSH. 

X of '2 (Criminal Procedure Code)j ss. 149, 272 — Arrest pending appeal 
^Admissibility of the evidence of the respondent against another person concerned in 
t^^^^ame offeiice^Accor,iplm--A€tIofW2 (Evidence Act), s, 11$. 
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K and B were accused of being concerned in tlie same offence. K was first appre- 
liended, and the Magistrate inquired into the charge against him, and committed 
him for trial, but the Court of Session acquitted K, The Local Government preferred 
an appeal against his acquittal, and the Magistrate arrested him with a view to his 
detention in custody until such appeal was determined. While K was so detained, the 
Magistrate inquired into the charge against who had meanwhile been arrested, 
and made K a witness for the prosecution, and committed B for trial. K's evidence 
was taken on B's trial. 

Held x>er Stuabt, C. J. (Spankie, J. doubting), that Hs arrest was lawful, and 
that his evidence was admissible against B, 

ifehf per Spankie, J., that, assuming that the Magistrate looked on AT as an accused 
person and his arrest was lawful, the Magistrate should not have examined him as 
a witness against B, and that, assuming that /f’s arrest was unlawful and that when 
he made his statement he was a free man, his evidence, if admissible, was not evidence 
on which a Court should place much reliance. 

The facis of this case^ so far as they are material for the pur- 
poses of this report^ were as follow : On the 3rd July^ 1878^ one 
Kamal was triad for an offence punishable under s. 328 of the In- 
dian Penal Code by Mr. H. D. Willock, Sessions Judge of Azaingarh, 
and was acquitted. The Local Government appealed to the High 
Court against his acquittal. Before the appeal was admitted^ Kamal 
was arrested by the order of the Magistrate of the District. While 
the appeal was pending and Kamal was in custody, he was made bv 
the Magistrate a witness for the prosecution in the case of one 
Karim Bakbsh, who was charged avitb being concerned in the same 
offence as that for which Kamal was tried and acquitted by the 
Sessions J udge. While the appeal was still pending, Karim Bakhsh 
was committed to the Sessions Judge for trial on charges under ss. 
328 and 392 of the Indian Penal Code, and on the 24th October, 
1878, was tried and acquitted. The Sessions Judge observed 
with reference to the evidence of Kamal which was taken at the 
trial as follows : His evidence is worthless ; it affords aio proof 

of the charge, and, under the circumstances in which he is placed, 
being yet on his trial, it is extremely unreasonable to suppose that 
he would speak the truth,” 

The Local Government appealed to the High Court against the 
acquittal of Karim Bakhsh, contending, among other things, that the 
evidence of Kamal should not have been rejected by the Sessions 
Judge. 
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The Junior Government Pleader (Babu Dioarka Nath Banarji)^ 
for the Crown. 

The respondent did not appear. 

The following judgments were delivered by the Court : 


SruART, 0. J, —Karim Bakhsh, the accused, respondent, in the 
present case, was one of three men, Kainal and Ilahi Bakhsh being 
the other two, who were believed to be accomplices in the drugging 
of a man named Akbar Shah with whom they fell in on their travels 
between Ghazipur and a place called Birrni, and whom, when under 
theinflaence of the poisonous drug they had administered to him, 
they robbed of a large sum of money which, as the fruits of some 
business of his master, he was carrying home to the latter. Karnal 
was the first to be apprehended on the charge, and he after being duly 
committed by the Magistrate was tried before the Judge of Azam- 
garh and acquitted by that officer. But on appeal by the Govern- 
ment to this Court the acquittal was set aside and Karnal, the accused, 
was convicted and sentenced to rigorous imprisonment for three years. 
The evidence in the present case is substantially the same as that ad- 
duced against Karnal, the Judge taking the same view that he had 
done before, and also acquitting Karim Bakhsh, and the Government 
again appealing to us against that acquittal. I have again carefully 
considered all the evidence, and am clearly of opinion that the Judge 
has gone as far wrong in this case as he had done in the case of 
Karnal, and we must set aside his order. For, even irrespective of 
Kamal’s deposition, I agree with Mr. Justice Spankie that the evi- 
dence given by the other witnesses, and in his view of which I entire- 
ly concur, is quite sufficient for the conviction of Karim Bakhsh. 
With respect to Kainal’s evidence the Judge is of opinion that it is 
worthless, seeing that he considers that ^^it aflEbrds no proof in support 
of the charge, and, under the circumstances in which he is placed, 
being yet on his trial, it is extremely unreasonable to suppose that he 
would speak the truth.” This allusion to Kamal’s evidence was 
remarked on at the hearing, and we have to consider, first, whether 
the Magistrate was justified in re-arresting Karnal after his discharge 
by the Judge, and, second, whether, while so in custody again, his 
:] statement could be received in evidence against Karim Bakhsb. I 

am. clearly of opinion that these two questions must both be au- 
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swered ia the affirmative. Kamal’s re-arrest was not only lerral but 
absolutely necessary in the interests of justice. The Governnwnt ap- 
pealed, as it was by law entitled to do, against Kamal’s acquittal ; and 
the effect of that proceeding was to keep him still in peril, and it mav 
even be said on his trial, and his re-arrest was simply a measure 
necessary for his safe custody pending and for the purposes of the 

appeal, and also to secure his personal presence and his punishment 

should he be, as he eventually wms by the decision of this Court, con- 
victed. Such a precaution was in the highest degree reasonable’, and 
was in my opinion fully warranted by s. ti2 of the Criminal Procedure 
Code, which provides that a police officer may, even without orders 
from a Magistrate and without a warrant, arrest “any person against 
whom a reasonable complaint has been made or a reasonable sus- 
picion exists of his having been concerned in a cognizable offence.” 
For there can be no doubt that the effect of the appeal against 
Kamal s acquittal was to place, or replace, him in the position 
described in s. 92 . And in this opinion I find I am supported by 
Ure ruling of a Division Bench of the Calcutta Court (Maepherson 
and Morris, JJ.), who in the case of The Queen v. Gobind Tewari (1) 
ordered the re-arrest of two acquitted persons under s. 92 , direct- 
ing them to he kept in custody till the hearing of the appeal. The 
reported argument addressed to the Court by the learned Legal 
fiemembrancer, Mr. H. Bell, was extremely forcible, showing, as 
it did, that the power to re- arrest under such circumstances was by 
necessary implication vested in all Courts and officers with proper 
authority and jurisdiction, and that “ where a Court had jurisdic- 
tion over an offence, it had of necessity power to bi’ing the persons 
accused of the offence before it,” quoting in support of this proposi- 
tion an English case (2). Mr. Bell further successfully contended 
that “ the admission of the appeal revived the charge against the 
accused, and it was absurd to treat persons accused of murder or 
of any other criminal offence as mere respondents in an appeal. 
Before the appeal was heard the accused ought to be in the cus- 
tody of the law.” And again “ under s. 297 w'hen the Court or- 
dered that an accused person who had been improperly discharged 
be tried, it was not disputed that the Court could order the re-arrest 
of the accused person, though there was no express provision on 
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the point in the section : and in the same way the Court had equal 
authority to redirect the re-arrest of the accused on the admission of 
an appeal.’’ These views appear to me to be eminently sensible 
and jiistj and I strongly approve them, affording as they appear 
to do a sound rule to guide us in the present case. On this point 
of the validity of KainaTs re-arrest I may add that it appears to be 
warranted by the spirit and principle of s. 149 of the Criminal Proce- 
dure Code, which provides that when a complaint is made before any 
Magistrate empowered to commit persons for trial before the Court 
of Session, that any person has committed, or is suspected of hav- 
ing committed, any offence triable exclusively by the Court of Ses- 
sion, or which in the opinion of such Magistrate ought to be tried 
by the Court of Session, such Magistrate may issue his warrant to 
arrest such person, or, if he thinks fit, his summons requiring him 
to appear to answer such complaint,” an appeal being virtually a 
re-trial on the same facts. 

The next question is, whether the statement made by Kamal after 
his re-arrest and pending his appeal was admissible in evidence# 
I am clearly of opinion that it was, and that it ought to have been 
considered by the Judge, and to be considered by us now, along 
with the other evidence in the case. Such evidence would be ad- 
missible in an English Court — 6 and 7 Viet., c. 85, s. 1, and 16 and 17 
Vici, c. 30, s. 9 — and I know of no law, regulation, or ruling in India 
exscinding it. In one case the English law appears to have been 
followed by the Calcutta Court, Queen y. Asliraf Shaikh (1), and 
in the present instance there is the less reason for excluding 
such evidence, seeing that a precisely similar statement by Kamal 
was deliberately made by him in his own case, the facts of which 
were identical with the present case, which resulted in his convic- 
tion by this Court, and w^hich statement very naturally influenced 
our decision. 

I have only to add that I do not see that Kamars statement can 
he said to have been given under duress, meaning, as that expres- 
sion does, under illegal restraint or arrest : Kamal was simply by 
means of his arrest in safe custody for the purposes of the Govern- 
ment’s appeal, and he was legally so. (The learned Chief Justice 
then proceeded to dispose of the appeal). 

(1) 6 W'. R. Cr., 91. 
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fepAi^AiEj J. "W 6 Lave already bad Ibis case before lis on trie 

appeal of the Quee7i mipress v. Kai^ml (1), The latter was tried 
separately for the same offence as that for which Karim Baklish 
was committed to the Sessions Court. The Sessions Judge acquit- 
ted KamaL Eat the magisterial authorities cLtained leave to ap- 
peal to this Court from the order of acquittal. Yf hen tLis Court 
tried the appeal, the order of the Sessions Judge was reversed and 
Kamal was convicted and sentenced to iniprisoniiient for three 
years under ss. 107 and 238 of the Penal Code. 

We accepted the evidence as good against Kamal which was 
adduced on the present trial of Karim Bakbsh, who has also been 
acquitted by the Sessions Judge. 

There, however, is one feature in the case vrhich presents some 
difficulty. After Kamal had been acquitted by the Sessions Judge, 
lie was re-arrested by the Magistrate, and though under duress 
and aw'aiting the result of the appeal made on the part of the 
Crown against the order of acquittal, the Magistrate examined 
him as a wdtness against Karim Bakhsh. If the Magistrate regar ded 
Kamal as still in the position of an accused person, though he had 
been acquitted, he should not hitve made him a witness against 
Karim Bakhsh. It may be that the apprehension of Kamal on the 
same charge after his acquittal by the Sessions Judge was unlaw- 
ful. The appeal of the Grown had not been admitted when the ar- 
rest was made, at least this would appear to be the case. S. IIS 
of the Indian Evidence Act makes all persons competent to tes- 
tify who are able to understand the questions put to them, and can 
give rational anstvers to those questions. But if the Magistrate look- 
ed upon Kamal as still in the position of an accused person under 
trial, he should not have made him a witness against Karim Bakhsh, 
against wffiom the inquiry preliminary to commitment for the same 
offence for which Kamal had been committed %vas proceeding. 
The position of Kamal was not that of an accused person admitted 
to give evidence under pardon, nor was it that of a person who had 
been separately tried and convicted of an offence, and “who was 
afterwards made a ■witness against another person charged wuth tlie 
lame offencet ' Nor "was this a case where several persons were 

(I) Unreported. 
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joinily accused, and whera any one of tliem was called as a witness 
either for or against his oo-defendants. Assuming^ however, that 
the re-apprehension of Kamal after an acquittal and on the same 
charge was unlawful,, and that \Yhen he made his statement he was 
a free man, it may be that under s. 118 of the Act already refer- 
red to his evidence was admissible, but it is not evidence on -which a 
Court would place much reliance, and the Sessions Judge, perhaps, 
has not overstated the case respecting it, %vhen he remarks that 
it affords no proof in support of the charge, and, under the eircum- 
stances in wdiiph he is placpd, being yet on his trial, it is e:^tremely 
unreasonable to suppose that he would speak the truth.” There is 
however other evidence, w^hich in Karim Bakhsh’s case has already 
been accepted by this Court, and which in my opinion is sufficient 
to establish a very strong presumption of the guilt of the respon- 
dent which his defence failed to rebut, (The learned Judge then 
proceeded to. consider this other evidence). 

Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Span kie and Mr. Justice Oldjidd. 

KANAHIA LAL and another (Plaintiffs) v. KALI DIN (Defendant) 
BcgisiraiioiL — CerUjicate of Sale — Mortgage, 

Where tlie Subordinate judge of Dehra Dun made and signed the following 
endorsement on a deed of niortgageaf immoveable property;^*' This deed was 
purchased on the 1st December, 1875, at a public sale iu the Court of Dehra Dun,^ 
by iV and A, plaintiffs, for Rs. 2,400, under special orders passed by the Court on 
the 23rd November, 1875, iu the case of N and K, plaintiffs, against J?, for self, 
and as guardian of the heir in possession of the estate left by M ^*-~held per 
Spankie, J. that this instrument operated as a sale-certiffcate, and consequently, 
as it related to immoveable property of the value of Rs, 100 and upwards, it re^ 
quired to be registered. 

Held per Oldfield, J.— That as the instrument operated to assign the deed of 
Diortgage to the auction-purchasers, it for the §ame reason required to be regis- 
tered. 

This a suit for the possession of a plot of Jand appertaining 
to the premises of the Victoria Hotel at Dehra Diin. The facts 

Second Appeal, Kq, 1351 of 1878. from a decree of ’VY- 0. Turner, Esq.^ 
Judge of Saharanpur, dated the 16th September, 1878, affirming a decree of F. 
Bullock; Esq., Subordiniite; judge of DvhraDuu, dated the 30th May,T876, 
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of the case, so far as tliey are material for the purposes of this re- 
porV were as follows : The plaintiffs claimed the land in virtue of 
a transfer to them by sale in the execution of a decree of a cer- 
tain deed of mortgage of the Victoria Hotel and premises, dated 
the 26th September, 1866* They relied on an endorsement on this 
deed as the proof of their title* That endorsement was in the fol- 
lowing terms : This deed was purchased on the 10th December, 

1875, at a public sale held in the Court of Delira Diln, by Narain 
Das and Kanahia Lai fplaintiffs) for Es. 2,400, under special orders 
passed by the Court on the 23rd November, 1875, in tlie case of 
ISTarain Das and Kanabia Lai against Richard Powell for self and 
as guardian of the heir in possession of the estate left by Matilda 
Fowell.” This endorsement was signed by the Subordinate Judge 
of Dehra Dun. Tlio defendant contended that the endorsement 
should have been registered as it was an instrument operating to 
assign an interest in immoveable property of the value of upwards 
of Es 100. ' The plaintiffs contended that the endorsement was the 
order of a Court only and did not require registration. The Sub- 
ordinate Judge held that the endorsement operated as a certificate 
of sale, and, with reference to s. 17 of the Eegistration Act of 
1871, should have been registered, and dismissed the suit. On 
appeal by the plaintiffs the District Judge also held that the 
endorsement operated as a certificate of sale and should have 
been registered and dismissed the appeal. 

Tlie plaintifts appealed to the High Court. 

Pandit Bisha'inhh.i^^ for the appeilanis, 

Mr. Iloivard^ for the respondent. 

The judgments of the Court, so far as they are materia! to the 
above contention, were as follows : 

Spankib, J. — I have myself been a party to a ruling in this 
Court that an instrument of the nature of the endorsement on the 
deed of mortgage dated 26th September, 1866, would require 
registration, that is, I have held that a sale certificate in regard 
to immoveable property of above Es. 100 in value would require 
registration. The endorsement on the back of this deed of mort- 
gnge, which was gold at auction and purchased by the plamiife. 
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iSj I think, and operates as a certificate of sale, and I cannot regard 
it as an order of Court, simply because it is signed by the Sub- 
ordinate Judge. The signature may authenticate the endorsement, 
hut the endorsement itself is a certificate of sale and a transaction 
that confers upon the purchasers the rights of the mortgagee and 
gives them an interest in immoveable property exceeding Rs. 100 
in value, 

Oldfield, J. — I concur in the proposed order for dismissing 
the appeal with costs. The endorsement by which the deed of mort- 
gage was assigned to the plaintiffs as purchasers of it at auction 
sale is an instrument which required registration, and cannot b© 
admitted in evidence. 


Before Mr. Justice Spankle and Mr. Justice Oldfield. 

PIAREY LAL (DEFENr)A^’T) SALIG A and another (Plaintiffs) * 

Wajib-uLarz — Ahscoyidlug co-sharers'-^ Trustee — Act IX of 1871 {Limitation Act), 

s. 10 — Limitation, 

\Ybere a danse of the wajib-ul-arz of a village stated in general terms that 
absconders from such village sboald receive back their property on their return^ 
and certain persoms who absconded from such village before sncli majih-vl-arz 
was framed, sued to enforce such clause agamst the purchaser of their property 
from the co-sliarer who had taken possession of it on their absconding, and who 
was no party to such wajib-ul-ars^ alleging that tlieir property had vested in such 
eo-sharer intrust for them, held that before such co-sha er coaid be taken to have 
held their property as a trustee there must be evidence tbat lie accepted such 
trust, and this fact could not be taken as proved by the wajib-ul-arz. 

Held also that, assuming the trust to be established, as the purchaser had pur- 
chased in good faith for value and without notice of the trust, and was not the 
representative of such co-sharer within the meaning of s. 10 < f Act IX of 187 
and had been more than twelve years in possession., the suit was barred by limita- 
tion 

This was a siiif; for tho possession of a certain share in a village. 
The facts of the case are sufficiently stated for the purposes of this 
report in the judgment of the High Court, to which the defendant 
appealed from the decree of the lower appellate Court in favour of 
the plaintiffs. The defendant contended that the terms of the ad- 

* Second Appeal, No 1217 of 1878, from a decree of Maulvi Maqsud Ali Khapa 
Subordmat® Judge of Agra, dated the 6th September, 1878, reversing a decree of 
MaulTi Mubarak-uMah, Munsif of Muttra, dated the 27th March, 1S7S. 
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ministration-paper did not create his vendors trustees for the plain- 
tiffs, and that, assuming that his vendors had held the property in suit 
as trustees for the plaintiffs, the suit should have been instituted 
within twelve years from the date of the purchase, as he did not 
represent his vendors and had purchased bond fide for valuable 
consideration and without notice of any trust. 

Babu J ogindro Nath Chaudliriy for the appellant. 

Munshi Hanuman Prasad^ for the respondents. 

The judgment of the Court was delivered by 

Oldfield, J » — The plaintiffs bring the suit on the ground that 
they are sons of Gobinda and Gopal, who many years ago abscond- 
ed from the village, leaving their property in the hands of their 
co-sharers as trustees, and they rest the proof of the trust on an 
entry in the administration-paper of 1864. The defendant pleaded 
in effect that the plaintiffs are not the persons they represent 
themselves to be, and that there was no such trust created as they 
assert, and that the property in suit was for years possessed by 
Sahib Ram, Parana Sukh, and others, whose rights and interests 
therein were bought in 1912 sambat, or 22 years ago, by the defend-, 
ant at public auction, and the claim has become barred by adverse 
possession on the defendant’s part. The Court of first instance found 
in favour of the several pleas advanced by defendant and dismissed 
the suit. 

The lower appellate Court has decreed the claim, holding that the 
plaintiffs are the persons they represent themselves to be; but it is 
silent as to when and how those whom plaintiffs represent deserted 
their village; it holds that under the entry in the administration- 
paper Sahib Ram must be considered to have become trustee for the 
absconders, and no period of limitation will bar the suit against him, 
or against his representative, the defendant, who purchased at 
auction-sale his rights and interests. 

This decision is clearly open to the objections taken in appeal. 
Accepting the finding that plaintiffs are representatives of Gobinda 
and Gopal, who at some time or other deserted their villages, in or- 
der to establish the fact that Sahib Ram. and the others held their 
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property as their trustees, there must be evidence that they accepted 
such a trust, and this fact cannot be taken as proved by a vague 
and general entry made in an administration-paper of a date sub- 
sequent to the relinquishment of the property by the absconders, 
and which refers to future years, to which b^aliib Ram and the others 
were no parties, and which merely states in general terms that 
absconders from the village shall receive back their property on their 
return ; and further, could such trust to Sahib Ram and the others 
be established, the claim is clearly barred by the limitation of twelve 
3 ’‘ears, sinee the defendant is a purchaser in good faith for value 
from Sahib Ram and the'otliers, and is not his representative within 
the meaning of s, 10, Act IX of 1871, and it is not shown that be 
bought with any notice of the trust. 

We decree the appeal and reverse the decree of the lower ap- 
pellate Court and dismiss the suit with all costs. 

Appeal decreed^ 


CIVIL JURISDICTION. 


Before Mr, Justice Spanide and Mr. Justice Oldfield. 

ItANTHI RAM (Judgment-debtor) v. BANKET LAL and others (Decree- 

holders)* 

^Execution of Decree-^ Application to set aside sale of Irnmoi'ealle Property A uc-^ 
tion-purchaser — Appeal — Act X of 1%7 7 XOlvl I Pi'ocedure Code), ss. 811| 312, 31.% 
588 (m). ■ 

Held that, although the auction- purchaser may not apply under s 311 oi Act 
X of 1877 to have a sale set aside, he yet may be a party to the proceedings after an 
application has been made under that section, and then, if an order is made against 
him, he can appeal from such order under s. 588 (?)i) of Act X of 1877. 

The facts of this case, so far as they are material for the pur- 
poses of this report, were as follows : Certain property was sold on 
the 23rd August, 1878, in the execution of a decree against one 
Kanthi Ram and other persons. On the 6th September, 1878, the 
judgment-debtors applied to the Court of first lustanoe to set aside 
the sale on the ground of material irregularities in publishing and 
conducting it. This application was opposed by Mangni Ram, the 

* Application, No. 16B. of 1879, fox revision of an order of W. Tyrrell, Esg-j 
Judge of Bareilly, dated the 10th January, 1879. 
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. anction-purcliaser, who contended that there had been no such 
irregularities in publishing and conducting the sale as alleged hy 
the judginent-debtors. The Court of first instance found on the 
issue raised by tins contention that the sale had been irregularly 
publishedj, and made an order setting it aside. The auction-pur- 
chaser appealed to the District Judge^ who, finding that the sale 
had not been improperly published or conducted, reversed the 
order of the Court of fi rst instance. 

The judgment-debtor Kanthi Earn applied to the High Court 
for the exercise of its powers of revision under s. 6*22 of Act X of 
ISTTj contending that the District Judge had exercised an appellate 
jurisdiction not vested in him by law, and that his order should be 
set aside. 

Miinshi Sahh Rarn^ for the petitioner. 

The Junior Government F leader (Babii Divarka Nath Banarji)^ 
for the opposite party. 

The judgment of the Court was delivered by 

Spakkie, J.— At first sight it appears as if the first plea had 
force, and that' the auction-purchaser was not competent to appeal 
to the Judge. By s. 311 of Act X of 1877 the decree-holder or any 
person whose immoveable property has been sold may apply to the 
Court to set aside the sale on the ground of a material irregularity 
in publishing or conducting the sale. s. 312 if no such appli- 
cation be made, or if it be made and the objection should be disal- 
lowed, the Court shall confirm the sale as regards the parties 
and the purchaser. If such application be made, and if it be 
allowed, - the Court shall set aside the sale. Now it is clear that 
the decree-holder or any person whose immoveable property has 
been sold alone may make the application to set aside the sale. 
The purchaser cannot under this section. S. 313 provides 

for the occasion on which he may apply, viz,, on the ground that 
the person whose property purported to be sold had no saleable 
interest in it. S. 588 (m) gives an appeal under s. 312 for 
confirming or setting aside a sale. But suppose that the sale in 
favour of the purchaser has been confirmed, after objection has been 
disallowed under s. 812, and the judgment-debtor appeals 'to the. 
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Judge, cannot the purchaser appear in appeal and defend the order 
made in his favour? It. would be very hard if he could not appear. 
Again, if it is part of the Court’s duty where an objection has been 
disallowed to confirm the sale as regards the parties to the suit and 
the purchaser^ it is surely a part of the Court’s duty to hear the 
purchaser if he appear to answer the judgment-debtor or decree*, 
holder’s objection to the sale, and if he be heard in the first Court, 
may he not be heard in the second, and, if so, why not as appellant 
as well as respondent? 

In this case the judgment -debtor made the objection. The 
auction-purchaser put ia a statement refuting the grounds upon 
which the objection was made. The statement was admitted by 
the Court, and he was allowed to examine four witnesses. The 
order of the Court was against him. An appeal is allowed by law, 
and he appeared before the J udge as appellant. We can find no ille- 
gality in the Court’s entertainment of this appeal on the merits 
in that we hold that, though the auction-purchaser may not be the 
applicant under s. SIl, he yet may be a party to the proceedings 
after the application has been made, and then if there is an order 
against him he can appeal under letter m, s. 588 of the Code. 


CRIMINAL jurisdiction. 

Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Spankie. 

EMPRESS OF INDIA v.LACHMAN SINGH. 

Court of Session^ powers of~-~High Cmrt, powers of revision of ---Act X. 0 / 1872 
{Criminal Procedure Code), ss. 297, 472. 

L made a complaint against S by petition, in wliich he only charged S of hav.- 
ing committed offences punishable under ss. 193 and 218 of the Indian Penal Code, 
but in which he also accused S of acts, which, if the accusation had been true, would 
have amounted to an offence punishable under s. 466 of that Code with seven years 
imprisonment. The Magistrate inquired into the charges against S under ss. 193 and 
218 of the Indian Penal Code and directed his discharge. L then applied to the 
Court of Session to direct N to be committed for trial on the gi’ound that he. had been 
improperly discharged, which the Court of Session did, and 5 was committed for trial 
charged under s. 218 of the Code, and was acquitted by the Court of Session., The 
Court of Session then, under s. 472 of Act X of 1872, charged L with offences pun- 
ishable under ss. 193, 195, 211, and 211 and 109 of the Indian Penal Code, anclcom.- 
mitted.Mmior trial, ' . „ „ ' 
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that such commitment was not bad bj reason that fin offence inifier s. 1&3 
of the Indian Penal Code is not exclusively triable by a Court of Session. 

MeCd also, per Stuart, C. J., (Spankie, J., doubting), that the High Cooit is 
competent, in the exercise of its power of revision under s. 297 of Act X of 1872, to 
quash a commitment made by a Court of Session under the provisions of s. 472 of 
that Act. 

Held also, per Spankie, J., that the Court of Session was competent, notwitli* 
standing that L had only charged S with ofiences under ss. 193 and 2i8 of the 
Indian Penal Code, to charge L with offences under ss. 195 and 211, if such offences 
had come under its cognizance. 

This was an application to the Court for the exercise of 

its powers of revision under s. 297 of Act X of 1872. The facts 
of the case are sufficiently stated for the purposes of this report 
ill the judgment of the High Court. 

Mr. Conlan and Mr. Colvin j for the petitioner. 

The J unior Goxmnment Pleader (Babu Dwarka Nath Banarji)f 
for the Crown. 

The following judgments were delivered by the Court: 

Stoart, C. j. — In this case the accused Lachman Singh wasj 
by an order of the Sessions Judge of Aligarh, directed to be com- 
mitted, under s. 472 of the Criminal Procedure Code, for trial be- 
fore the Sessions Court on charges under s. 193, as vrell as under 
ss. 1.95 and 211 of the Indian Penal Code, and as an abettor under 
s. 109. In revision it is objected before us, on behalf of the accused, 
that this commitment is bad, becauseiit includes the charge under 
s. 193, such an offence, although triable by, not being exclusively 
triable by the Court of Session, and that thereby the whole com- 
mitment was vitiated and rendered invalid It is further contended 
on behalf of the accused that the commitment being bad it can be 
quashed by this Court under the powers of revision given to it by 
s. 297 of the Criminal Procedure Code. 

On the other hand it is argued for the prosecution that such a 
commitment by order of the Sessions Judge was regular and valid, 
but that whether it be so or not, this Court has no power to interfere 
with the Sessions Judge’s order, as the only section of the Criminal 
Procedure Code which provides for the quashing of a commitment 
is that in the case of one made by a ^‘competent Magistrate.’" It 
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would appear that there was some mistake in stating that the peti- 
tioner had been expressly committed under s. 193^ an examination 
of the record showing that even if the Judge had ordered it, no such 
commitment was actually made, for the record shows no charge 
against Lachman Singh under s. 193, and the case, therefore, against 
Laohman Singh rests on his commitment and charge under ss. 195 
and 211, and contingently as an abettor under s. 109. 

I am, however, clearly of opinion, against the contention of the 
accused’s counsel, that even if tho commitment by the Sessions Judge 
had included s. 193, it was perfectly regular and according to law. 
If the charge on w^hich the order of commitment was made related 
exclusively to that section, the objection might have been allowed, 
seeing that an offence under s. 193, although triable by, is not one 
exclusively triable by a Court of Session. But in the present case the 
order of the Sessions Judge for the commitment of Lachman Singh, 
not only directed a charge under s. 193, but also t'wo other charges of 
greater magnitude under ss. 195 and 211, the offences defined in 
which being exclusively triable by a Court of Session, a commitment 
on them necessarily carried with it and involved the right to 
inquire into and try the offence under s. 193. From the nature of 
the case there is one set of facts relating to all the charges, and it 
cannot be anticipated under which of them a conviction may take 
place. That will be ascertained when the trial is over, and either 
the innocence of the accused or the nature and extent of his guilt 
has been determined. But for the purposes of the accused’s 
commitment it is perfectly competent to the Sessions Judge, while 
committing on the graver charges, to include the less, and, indeed, 
if the latter offence was excluded, the sentence on either of the 
other more serious offence might not be greater than that allowed 
under s. 193, 

As to the power of this Court to interfere in such a case in 
revision, 1 have no doubt whatever. It was argued on behalf of the 
prosecution that the only section of the Code which provides for the 
quashing of a commitment by the High Court is that relating to a 
commitment by a competent Magistrate,” and no doubt such a 
power is provided for by s. 1 97. But we are not to understand; that 
this was dono and intended in any exclusiye sense, and it cannot bo' 
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read as depriving tlie High Court of its large powers of revision 
under s. 297, and which powers in my jadgment clearly cover sach 
a case as the present. 

The present applicatioBj therefore, for revision and quashing of 
the Sessions Judge’s order of commitment must be refused, and the 
record will be returned to the Sessions Court for trial of the accused 
according to law. 

SPAi?KiE, J. — Sundar Lal^ patwari, was tried on the 2nd May, 
1879, by the Sessions Judge of Aligarh, under s. 218 (I) of the 
Indian Penal Code, and acquitted under the following circumstances : 
On the 1st October, 1877, Baldeo Singh, karinda and agent of 
Lachman Singh, zemindar, accused Sundar Lai of making alter- 
ations in his diary and khata regarding certain sums received from 
€ultivators. The entries in the diary on the 27th April showed the 
payment of the sums marginally noted (a.) 
by the tenants whose names are given. These 
fio-ures were said lay the karinda to have 
been altered, and to have been originally 
entered as they appear in the margin (b,) 
Sundar Lai at this time was patwari of Lalpur, but was about 
to be transferred to another village, of which Ratan Lai was 
patwari, both villages belonging to the same zemindar. On the 
8th May Sundar Lai complained to the Collector that the zemin- 
dars of Lalpur would not sign his diary, which was sent to the 
Tahsildar, and reached him on the lOth May. The diary had 
thus passed out of the patwari’s possession. On the lltli May Sun- 
dar Lai and Ratan Lai exchanged papers, and Ratan Lai gave Sun- 
dar Lai a receipt for his, stating that he had compared and found 
them all correct. On the 13th May Ratan Lai wrote a petition in- 
forming the Tahsiidar that he had received the papers on the i2thj 
and that he had found erasures in them. Inquiry followed, and Snail j 
there was the complaint of the 1st October, and the patwari Sundar 


(ff.) Bijay Ram, Rs. IS 4. 
Dip Chand, Rs. 200. 
Mnrii, Rs. 200. 

(A) Bijay Ram, Rs. 104. 
Dip Chaud, Rs. 210. 
Murii, Rs. 240. 


(1) Whoever, being a public servant and 
being as such public servant charged with 
the preparation of any record or other 
writing, frames that record or writing in 
a manner which he knows is incorrect 
with intent to cause or knowing it to be 
likely that he will thereby cause loss or 
injury to the public or any person,^ or 
with intent thereby to save or knowing 


it to be likely that he mil thereby save 
any person from legal punishment, or 
with intent to save or knowing that he is 
likely thereby to save any property from 
forfeiture or other charge to which it is 
' liable by law, shall be punished with im- 
prisonment of either description for a 
term which may extend to tliree years, 
or with Sue, orNrith both, 
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Lai was discharged in December, 1877. Then an application was 
made to the Sessions Judge to direct a commitment, on the ground 
that Sandar Lai had been improperly discharged. This application 
was made by Baldeo Singh, karinda and agent of Lachman Singh, 
aforesaid, and was granted by the Sessions Judge on the 8th 
April; 1879. After the case had been gone into in the Sessions, and 
Sundar Lai had been acquitted, the Sessions Judge, under s. 472 of 
Act X of 1872, committed Lachman Singh, Baldeo Singh, Ratan 
Lai, and Dip Ghand, witnesses, to the Sessions Court on various 
charges. 

Lachman Singh, the petitioner now before us, was charged 
in the calender in that he on the 1st October, 1877, with intent 
to cause injury to Sundar Lai, instituted, or caused to be instituted, 
a criminal proceeding against him, knowing that there was no 
just or lawful ground for such proceeding against him, and that 
such criminal proceeding was instituted on a false charge of an 
offence punishable with imprisonment for seven years, viz.y forgery 
of a document purporting to be kept by a public servant as such ; 
and thereby committed an offenee punishable under s. 211 of the 
Indian Penal Code.” He was also charged with abetment of the 
ofiFence. In the order for the commitment of Lachman Singh, 
dated 17th May, it is stated that Lachman Singh and Baldeo Singh 
are charged under ss. 193, 195, 211, and 21L and 109. Baldeo 
Singh was charged in a similar way, Ratan Lai under s, 195, and 
Dip Chand under ss-. 193 and 195 of the Indian Penal Code. 

It is contended that the Sessions Judge exceeded his powers: a 
charge under s. 193 is not exclusively triable by the Sessions Judge, 
nor had Lachman Singh ever given any deposition in the case : a 
charge under s. 211 was not exclusively triable by the Court 
of Session: any charge under s. 195 is groundless as regards 
petitioner, inasmuch as the ohai’ge in support of which the offence 
under s. 195 is alleged to have been committed was a charge made 
under s. 218 of the Indian Penal Code, in which the punishment 
prescribed does not exceed three years imprisonment; these are 
the main contentions into which we can go. We cannot enter into 
the merits of the case which involve either the guilt of Sundar Lai, 
or rather the. truth of the -charges preferred agains t him by Lachma 
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Singli and Baldeo Singh, {)r tlio guilt or innocence of ihese persons 
on the charges upon which they are to be tried. The minor 
objections may be good or bad, they might be properly jdeaded on 
the trial, 

I entertain doubts myself whether we are at liberty to cancel a 
commitment made by a Sessions Judge under s. 472 of ActX of 
1872. ‘So provision has been made in -the Code which expressly 
gives us power to do so, whereas there is a provision by which a 
commitment once made by a competent Magistrate can, under s, 
197, be quashed by the High Court only, and only on a point of 
law. On the other hand if a Court of Session which is competent, 
under s. 472, to charge a person for certain offences committed 
before it, or under its own cognizance, if the offence be triable by 
the Court of Session exclusively, charges a person for offences not 
triable by itself exclusively, the commitment might, perhaps, be 
regarded as a material error in a judicial proceeding,” and be 
sec aside under the first paragraph of s. 297 of Act X of 1 872, We 
are told in the statement of objects and reasons of the draft bill as 
now prepared for the amendment of ActX of 1872, that s. 477 has 
been framed so as to allow a Court of Session to charge a person for 
giving false evidence before itself, — power of which such Courts 
were unintentionally deprived by s. 472 of the present Code.” If the 
commitment had been made solely on a charge of giving false evi- 
dence, the charge would not have been one exclusively triable by 
the Court of Session and I should have then felt a very pressing 
difficulty as to my power of cancelling the commitment before trial, 
though I should have found no difficulty in doing so after trial, if 
the case had come before the Court in any shape of appeal or re- 
vision. Happily it is not necessary now to consider whether I 
have power under s. 297 before trial to set aside the commitment 
made by a Sessions Judge under s. 472 of the Code. 

I have already noticed the charge actually preferred against tlie 
petitioner Lachman Singh. It is a charge under s. 211, and the 
offence charged was one punishable' with imprisonment for seven 
years and upwards. Such an offence is exclusively triable by a 
boiirt of Session— s. 211, column 7, .sch, IV., Act X of 
1872. The; complaint of the 1st October, 1877, disclosed what. 
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iftniej ^voulJ liave been forgeries on the part of the patwari 
Sundar Lai and would have amounted to an offence under s. 466 
of the Indian Penal Code, which is an offence punishable with impri- 
sonment for seven years. It is true that the complaint of the 
1st October, 1877, was headed under ss. 193, 218 of the Indian 
Penal Code. But the offence disclosed in the body of the complaint 
went beyond these sections, and, as observed above, placed the pat- 
wari in a position which might have resulted in his commitment and 
conviction under a charge punishable with imprisonment for seven 
^^eai's. It is also true that the patwari was committed under s. 218, 
and that the Sessions Judge had directed the commitment. But 
the Sessions Judge was not bound to go so minutely into the case, |; 

under s. 296, as to order an inquiry into other offences of which 
the accused might have been guilty. He had to see \vhether he had 
been improperly discharged on the charge preferred against him. 

When the case was tried under s. 218, and what appeared to the 
Sessions Judge to be the true facts came under his notice, and 
very serious offences, exclusively triable by himself, appeared to 
have been committed by the original complainants and others, he 
had, under the terms of s. 472, the power to charge them with these 
offences. They were not committed before the Court of Session 
but came under its cognizance. The words adopted in the amended ' 

Act are committed before it or brought under its notice in the 
course of a judicial proceeding.” But the words in s. 472 com- 
mitted before it or under its own cognizance” will bear the same in- 
terpretation as brought under its notice in the enurse of a judi- 
cial proceeding, ” and in point of fact these word's appear to have 
been adopted in consequence of the ruling of the Oalcutta High Court | 

in Eeg. v. Ifomal (1), and which is also marginally cited opposite i 

s. 477 of the proposed amended Act. In this way Mr. Justice Nor- 
man’s remarks refer to s. 172 of Act XXV of 1861, but the same 

words are used in that Code as in s. 472 of Act X of 1872. ' " * j 

■ *' " ' I 

I now pass on to the actual wording of the order of commitment, I 

dated 17th May. I would say that as s. 21 1 involves an offence which I 

in the latter part of the wording of the section is exclusively tri- 
able by the Court of Session, and which from the proposed charge I 

was evidently the offence which the petitioner was considered by j 

(1) 4B.L.R., A. Cr.9. ‘ j 


YOL. II.] 


ALLAHABAD SERIES. 


im 


the Court of Session to have committed, the Sessions Judge was not 
acting illegally in adding other charges for offences which, had they 
stood alone, would not have been exclusively triable by him. The 
firraver charge carried the others into Court with it. But the 
offence under s. 195 is also triable exclusively by the Court of Ses- 
sion, and if this was an off^ence which came under the notice of the 
Court of Session when trying the charge under s, 218, he w^as at 
liberty under s. 472 to charge the petitioner with it. Whether the 
charge can be supported on the trial is not for us to determine before 
trial. 

The offence under s. 193 is not exclusively triable by a Court of 
Session, but, as already insisted on, when the Court of Session had 
already ordered the commitment under s. 211 (the latter part of the 
section) and s. 195 for offences which were exclusively triable by 
him, there was no illegality in adding the other charge under s. 193. 
He might have omitted to do so in the order of commitment, and 
have added the charge after the commitment had been actually 
made and during trial. 

If the petitioner, as he alleges, never committed this offence, he 
can obtain a good deliverance for himself by proving his innocence. 
X would dismiss the petition* 

Petition dismissed. 


Before Mi'. Justice Oldftdd. 

EMPRESS OF INDIA y SUKHARI. 

Cciiteirpt of Court — Act XLV of 1860 {Penal Code) s, \lA~^ActX «>/ 
(Criminal Procedure Code), ss, 471, 473. 

Where a settlement officer, who was also a Magistrate, suoimoned, as a settle- 
ment officer, a person to attend his Court, and such person neglected to attend, and 
such officer, as a Magistrate, charged him with an oSence under s. 1 74 of the Indian 
Penal Code, and tried and convicted him on his own charge, held that such convic- 
tion was, with reference to ss. 471 and 473 of Act X of 1872, illegal. 

This was a reference to the High Court by the Sessions Judge 
of Azamgarh under s. 296 of Act X of 1872. Mr. J. VaugliaD, 
who was a seUIenient officer appointed under Act XIX of 1873, 
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and who was at the same time a Magistrate of the first class, in 
the exercise of the powers conferred upon him by Act XIX of 
1873, summoned to his Court one Sukhari, whose attendance he 
considered necessary for the purpose of certain business before 
him. Rukhari neglected to attend on the day specified in the sum- 
mons, whereupon Mr. Vaughan, acting as a Magistrate of the first 
class, issued a warrant for his arrest, and on his appearance pro- 
ceeded to try him for the offence of disobeying the lawful order of 
a public servant, an offence punishable under s. 174 of the Indian 
Penal Code, and convicted him of that offence. The Sessions J udge 
considered that the proceedings of Mr. Vaughan were contrary to 
law, and referred the case to the High Court for orders. 

The High Court made the following order : 

Oldfield, J. — I am of opinion that the conviction is illegal 
with reference to the provisions of ss. 473 and 471 of the Criminal 
Procedure Code. 

By the former section no Court shall try any person for an 
offence committed in contempt of its own authority, and an offence 
under s. 174 of the Indian Penal Code is such an offence, and the 
procedure prescribed in s. 471 shows that it was not intended that an. 
officer should try such an offence in his capacity as Magistrate when 
committed before him in his capacity as a settlement officer. It is 
enacted that the Court may, after making such preliminary inquiry 
as may be necessary, either commit the case itself or send the case 
for inquiry to any Magistrate having power to try or commit for 
trial the accused person for the offence charged. 

When the officer presiding over the Court exercises revenue as 
well as Magistrate’s jurisdiction, it will not be a proper compliance 
with these provisions for the officer presiding to make the ease 
over to himself as Magistrate ; that will not be sending the case to 
any Magistrate within the meaning of the section.. The obvious 
intention of the law is that the officer before whom the offence was 
committed shall not charge and try the accused person on his 
own charge. 

Conviction gnashed. 
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APPELLATE CIVIL. 

Before Sir Boheri Stuart, KL^ QJiief Justice ^ and Mr. Justice Stt aighu 

NARHAB SINGH and anothee (Defendan-ts) v. DIRGNATH ESJAR 
(Plaintiff).* 

Hindu Widow-^Mhinlenmice. 

Heldf in a suit by a Hiniu widow for maintenance, that the citmmuta nt*c that 
she was not a childless widow but had had a son who had died a minor subsequently 
to his father, was not a ground for reducing the allowance she would have been 
reasonably entitled to bad she been a childless widow. 

This was a suit in which the plaintiff, a Hindu widow^ claimed 
a declaration of her right to an allowance of Rs. 150 per mensem 
for her maintenance. A five annas four pies share in each of cer- 
tain villages formed tlie joint and undivided estate of three brothers, 
Darshaii Singh, Narliar Singh, aiidKarihar Singh; Darshan Singh 
died leaving a widow Dirgnath Kuar, the plaintiff in the present 
suit, and a minor son, Rudr Mani Singh, who died in December, 1876. 
While Rudr Maui Singh was alive, the defendants had maintained his 
mother, but they ceased to do so after his death. Dirgnath Kuar ac- 
cordingly instituted the present suit for maintenance, alleging that 
as the widow of Darshan Singh and mother of Rudr Mani Singh, she 
was entitled to maintenance, that the defendants were in possession of 
the family estate, that they refused to maintain her, and that regard 
being had to the position of the family she was entitled to an allow- 
ance of Ks. 150 per mensem. The defendants contended, inter ali% 
that the share of the annual profits of the family estate received by 
her husband amounted to Rs. 2,558-4-0 only, and that Rs. 10 
per menseoi was a sufficient allowance for the praiatifF as she was 
a childless widow. The plaintiff alleged that that share amounted 
to Rs. 2,747'14“4. The rent-rolls relating to the estate showed 
that that share amounted to Rs. 3,141-1-10. The Court of firsi 
instance observing that one-third of the profits received by a hus- 
band had often been fixed by the Courts as a proper maintenanca 
for his widow, that in some cases no regard had been had to the 
amount of profits received by him, that the rents entered in the 
rent-rolls of an estate were for different reasons never realised, and 
that an estate incurred other expenses than the usual expeasesy 

: First Appeal, No. 178 of 1878, from a decree of Bai Makhau Balj Subordiiialc- 

Judge of Allababad, dated tbe 2Itb Augost, 1878. 

58 


[ m ‘ i: 

Jum 16 y i] 



A(\9, 


THE IHDIAN LAW EEPOBTS. 


[VOL IL 



considered thafe, regard being had to the position of the family;, and 
the food, dress, and servants, &c., required by a widow in the family, 

Rs. 60 and not less was a proper monthly allowance for the plaintiff^ 
and it gave the plaintiff a decree accordingly. 

The defendants appealed to the High Court, contending that the 
sum allowed to the plaintiff as maintenance was in excess of what 
she was entitled to with reference to the principle on which main- 
tenance to Hindu widows is allowed. 

The Jimioi' Government Pleader (Babu Dtoarka Nath Banarji) 
and Lala Ra7}i Prasad, for the appellants. 

The Senior Government Pleader (Lala Juala Prasad) and Mim&hi 
PJanuman P/ asad, for the respondent. 

“The judgment of the Court was delivered by 

Straight, J. — This case resolves itself into a mere question of 
what is a reasonable amount to fix as the allowance for mainte- 
nance to the respondent. It must be taken that, wdth the exception 
of the first, all the other grounds of appeal are abandoned, in fact 
while admitting the liability of his clients to the payment of main- 
tenance to the respondent, the whole of the argument and observa- 
tions of the pleader for the appellants were adduced to the question 
of amount and to the extravagance of the sum fixed by the Subor- 
dinate J udge. It being conceded, therefore, that the respondent is 
entitled to maintenance at the hands of the appellants, the duty cast 
upon this Court is to determine, as a matter of equity, whether, hav- 
ing regard to all the circumstances of the case, the amount decreed in 
the Court beIow*is unreasonable. It was urged on the part of the 
appellants, that the position of a ^‘Hiiidu mother''’ of a child deceased 
since her husband’s death is, so far as concerns the principle upon 
which allowance of maintenance has to be computed, a very inferior 
one to that a Hindu widow” without a child or children. As a 
childless widow, it is said, many ceremonial duties devolve upon her, 
entailing expenses which ought to be taken into account, whereas if 
she bear a son, most if not all of those pass over to him or to his repre- 
, sentatives. In plain terms it amounts to this, that a ^^cbildless widow” 
is entitled to allowance on a higher scale than a ^Hvidowed mother.” 
There was nothing either in the argument addressed to us nor in 
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the circumstaEces of this case itself to induce ns to draw sucli a 
distinction here, and it is impossible to avoid remarking that if 
matters of feeling can be admitted, and wo are not sure tbej should 
not in arriving at the amount of what is a reasonable allowance, 
the case of a widowed mother” deprived of her only son and the 
contingent advantages that might have accrued to her had he 
survived seems the more deserving of sympathy and consideration* 

It is a fact not to be lost sight of in this case that, down to the death 
of the respondent’s son, Rudr Mani Singh, on the 2nd December, 

1876, the appeliants made due provision for her and her child ac- 
cording to their position and the family custom, but immediately after 
the latter’s decease they stop the allcwance not only for the one but 
as to both. Such a proceeding appears indefensible and altogether 
inconsistent with the position they now take up. They are aetiiallj 
in enjoj^’ment of the profits of the share of the villages to which, 
had the respondent’s liasband lived, he %vould have been entitled, 
and it is relatively to the amount of these profits that the sum to 
be allowed here should be calculated. No precedents were quoted 
to us fisiiig any principle of computation to apply to a case like the 
present, and it may well be that there are none, for the question 
that now arises involves equitable considerations that must of neces- 
sity be affected by the peculiar circumstances of each individual 
case. In our opinion this appeal should be dismissed and the order 
of the Subordinate Judge be affirmed with costs. 

Apveal dhmmed. 

Bejore Mr, Justice Oilfield ayid Mr, J mizcc Siraighr, Ig-cj 

J me 

LACHMIKAEAIN LAL and another (Defendants) v. SHEOAMBAE LAE 

AND OTHERS (PDAI.NTIFFS).* 

Pre~€Mptwn-~^LimiiciUon'-^ 4cl A P <yifi77 \Lbniintlon Aci), sch. ii, art. 10, 

in a suit for pre-emption, where the property had been purchased bj 
the mortgagee in possession, that the putchassr obtained physical possession of 
the property under the sale, not from the date of the sale*deed, but. when the con- 
tract of sale became completed. 

Held, therefore, that, the contract of sale haTing become completed on the 
payment of the purchase-money, the suit being brought within one year from the 
date of such payment, was within time. 

* Second A ppeal Fo 1S71 of 1S7S.. from, a dfcree of Eai^Bhagwaii Prasad Siib- . 
ordinate Judge of .Azam garb, dated the 17th September, lb* 5,^ niodifyiHf a aecre 
of Muashi Mala Muasif of J:iagi:a, dated the 15th May, lo#S’ 
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This was a suit for pre-emption founded upon a contract con- 
tained in a village administration-paper. The facts of the case 
are sufficiently stated for the purposes of this report in the judg- 
ment of the High Court, to which the defendants appealed from 
the decree of the lower appellate Court in the favour of the plain- 
tiffs. The defendants contended that the suit was beyond time, 
not having been instituted within one j’-ear from the date of the 
sale. 

Lala LaJifa Prasad, for the appellants. . 

The Senior Qot^ernment Pleader (Lala Jnala Pmsad) and 
Munsbi Hanummi Prasad^ for the respondents. 

The judgment of the Court, so far as it related to the above 
■contention, was as follows ': 

Oldfield, J. — The plaintiffs sue to obtain possession of a cer- 
tain share in property sold under a deed of sale dated 15th October, 
18^73, to the defendants by right of pre-emption under the condi- 
tions of the administration-paper of the mauza. It appears that 
^the vendees are mortgagees in possession of the property, and, 
under the terms of sale, Rs. 200 w^ere to be paid in cash to the 
vendor (mortgagor), and Rs. 98 to go in redemption of the mort- 
gage. The plaintiffs brought a suit asserting their right to re- 
cover the property sold by pre-emption, but it was dismissed on 
Slst March, 1875, by the Court of first instance, on the ground 
that the sale contract had not become complete so as to give a right 
of pre-emption by reason of the vendor not having received the 
purchase-money, and this decision was affirmed in appeal. The 
vendor subsequently sued to recover the purchase-money with 
interest from the vendees, and obtained a decree on the 13th 
March, 1877, for Rs. 298, the consideration of the sale, and Es. 70 
interest. The plaintiffs have now brought the present suit, and 
the lower appellate Court has decreed their claim, subject to their, 
depositing in Court, within thirty days of the decree becoming 
final, Rs. 200 payable as purchase-money, and Rs. 98 for redemp- 
tion of the mortgage. The objections taken in second appeal are 
Invalid. The limitation law which governs this case Js Act XV 
of 1877, and the period will run from the date on which the pur^ 
.chaser tafees under the sale sought to be impeached physical pos^ 
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session of the property sold. As the purchaser in the case before 
us vras also the mortgagee in possession, he must be held to have 
taken physical possession under the sale from the date when the 
contract of sale became complete; his possession as mortgagee 
became then possession as proprietor under the sale, and with re- 
ference to the former decision between the parties, the contract 
only became completed on the payment to the vendor of his pur- 
chase-money, and it is not urged that a year has elapsed from that 
date so as to bar the suit. There is nothing to show that the 
lower appellate Court has mis-constraed the terms of the admin- 
istration-paper which support the plaintiffs’ preferential right of 
pre-emption. The second objection fails, as we cannot re-open a 
question decided between the parties in the former suit. The fourth 
and fifth pleas have no force. The plaintiffs cannot be liable to 
pay to defendants the interest decreed against them in the suit 
brought by the vendor to recover his purchase-money ; it was 
no part of the purchase-money, which is all the plaintiffs can be 
called on to pay, and the former suit brought by the plaintiffs will 
be no bar to the present suit, as with reference to the decision in 
the former suit, the plaintiffs have now obtained a new cause of 
action. 

The appeal is dismissed with costs. 

Appeal dismissed. 

FULL BENCH. 


Before Sir Robert Stmrif Chief Justice, Mr. JmUee Pearson, Mr. Justice S^anMe, 

and Mr. Justice Ol^eld, 

GAUEI SHANKAR Aim another (Plaintiffs) v. MUMTAZ ALI KHAN 

(Defendant).* 

Covernmnt Ferr^^Ifease-^ReguIation VI of 1819 — Jllegaliig of Co7iiraci-^Act IX 

ofizn,is.n. 

M took a lease for three years of a Government ferry and covenanted with the 
* Magistrate, who granted the lease, not to underlet or assign the lease without the 
leave or license of the Magistrate. M subsequently admitted B as his partner to share 
with equally in the profits to be derived feom the lease. Held that such partner- 
«bt p was not void by reason of the covenant not to underlet or assign the lease. 

Special Appeal No. 119 of 1872, decided on the 1st August, 1S72, (1) overruled. 

* First Appeal,. No. Ill of ‘1878, from a decree of Mauivi Nasai-ul* lab Khan, 
ordinate Judge of Binda, dated the 22nd July, 1878. 

(1) Unreportedi 
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Tlie facts of this case appear sufficiently for the purposes of 
this report from the order of the High Court ( SpankiBj J. and 
Oldfield, J*) referring the case to the Full Bench. 

Oldfield, J. — Mumtaz All, the defendant and respondent, held 
a farming lease of certain ferries from Government, from 1st Octo- 
ber, 1875, to 30th September, 1878, and by agreement dated IBtli 
October, 1875, admitted one Badal to partnership in the said lease. 
It is asserted by the appellant that one Khushali Ram obtained 
a decree against Badal, and caused his share in the farm to be at- 
tached, and that a saz4wal was appointed to make collections, the 
income remaining in the hands of defendant, respondent. Subse- 
quently defendant, respondent, bought, in the name of Khwaja 
Hasan, the said decree, and advertised for sale Badal’s interest in 
the farm, and on 29th September, 1877, Badal sold his interest to 
plaintiff, who satisfied the decree. Plaintiff now seeks to. have his 
right declared to receive px'ofits under theater ms of the agreement 
dated 13th October, 1875, and to superintend and keep an account, as 
before, of the income : also to recover his share of the profits, 
under the terms of the. agreement, from 1st October, 1876, to 
September, 1877, a period of one year, with interest. The defen- 
dant, respondent, does not dispute that he admitted plaintiff to 
partnership in the farm under the deed dated 13th October, 1875, but 
pleads that the contract is absolutely void with reference to the 
provisions of section 23 of Act IX of 1872, as it was illegal to 
admit a shikmi partner in the ferry farm, or to sub- lease it, under 
the provisions of s. 2, Regulation YI of 1819, and paragraphs 11 
and 12, Circular Order No. 22 of 1874, and paragraph 11 of the 
conditions of the ferry farm granted by the Magistrate. 

There were other pleas to the effect that, under the deed of ISth 
October, 1875, Badal obtained no right of possession or power of 
superintendence, &o. ; that, during the first year of the partnership, 
the boats and other things belonging to Badal were sold in execu- - 
tion of the decree, and during the second year he could not collect 
the said materials for the bridge, and committed a breach of con- 
tract ; and on defendant’s petition the Magistrate, on 16th Octo** 
ber, 1876,’ declared the shikmi partnership and sub-fariii to“ba 
invalid, and disallowed it, and held defendant, respondent, tespon- 
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sible for everjtliiog ; and in consequence of tbe Magistrate’s order 
defendantj respondent, cancelled the contract with Badal from 
October,- 1876 Th^rre are also pleas to the eifect that the account of 
profits is wr<mg ; that defendant, respondent, did not realise the 
profits as alleged, and a considerable sum of inonej^ is due to defen- 
dant, respondent, from Bau’al and his representatives on account of 
profits, expenses, and losses relating to the first year of Badal’s 
partnership. The above are the principal pleas taken by defendant, 
respondent, in the Court below. The lower Court dismissed the 
suit, holding that the contract on the part of Mumtaz Ali, defendant, 
and Badal is absolutely void, upon the grounds taken by the 
defendant, which have been referred to above, and a decision of this 
Court (1) has been cited in support. In my view the decree of 
the lower Court cannot be maintained. There is nothing in Regula- 
tion VI of 1819 w^hich makes a contract of the nature of that 
between defendant and Badal illegal, nor has the Circular Order No. 
22 of 1874 of the Executive Engineer, Allahabad Division, the force 
of law, assuming that the contract is forbidden by that Circular; 
so we cannot say that this contract is void under the two first grounds 
in s. 23 of the Contract Act, and we cannot hold it to be void 
under any of the other grounds which render a contract absolutely 
void. Its object is not fraudulent. We cannot saj^ that it involves 
or implies injury to the person or property of another, or that the 
Dourt can regard its object as immoral or opposed to public policy. 
There will be nothing, therefore, to render this contract void 
absolutely under the Contract Act : and though Mumtaz Ali, in 
making it, may have transgressed the terms of his lease from 
Government, the contract as between him and Badal will be valid 
and an action on it maintainable, which may be enforced for dam- 
ages, if not for specific performance. But if the lease is perused, 
it is not clear that a partnership contract of the kind was contrary 
to the conditions of the lease. The only section pointed out as 
disallowing it is s. 11 ; but that would appear to refer to a sub-lease 
or a transfer and not to a co-partnership, and the remedy is, under 
it, in the Magistrate’s own hands, bj’’ cancelimg the original lease 
and ''.fining the .farmer ; and when this has not been done, and there 
is knowledge of the lease, it may’ be... presumed, the .authorities did 
not object. " 

fl) Special Appeal, No, 119 of 1S7^, decided on tiie Ist 1ST2. 'is reported. 
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The grounds, therefore, on which the lower Court has dismis- 
sed this suit cannot be sustained, and the suit should be tried on the 
merits. It may be noticed that it is asserted that the Magistrate on 
defendant’s, respondent’s, petition of the 16th October, 1876, dis- 
allowed the partnership, and defendant, respondent, in consequence 
cancelled it : whether or not it ceased to have effect validly is a point 
which must be tried vvith the other points raised in the pleadings. 
Since the lease to defendant, respondent, Mumtaz Ali, has come 
to an end, so much of the relief sought as asks for supervision of 
the farm cannot be granted, assuming this relief was otherwise 
allowable. 

I would reverse the decree and remand the suit for trial on the 
merits ; costs to follow the result. 

Spankie, J. — I am quite of the same opinion, and would make 
the order proposed. But before doing so, as the judgment of this 
Court (1) appears to support the judgment of the lower appellate 
Court, it would, perhaps, he better to refer the case to the Full 
Bench in order that the point may be considered, whether or not 
the agreement made with the plaintiff in this case is null and void 
for the reasons assigned by the lower appellate Court. 

Oldfield, J. — I concur in making the proposed referencoi 

Pandit Ajudhia Nath, Babu OprohasJi Chandar Muharji^ and 
Lala Ram Prasad, for the appellant. 

Mr. Ccnlan, Shah Amd Ali^ and Mir Akbar Husain^ for the 
respondent. 

The following judgments were delivered by the Court : 

Stuart, 0. J. — The opinions expressed in the order of reference 
in this case appear to me to he substantially sound, BadaPs claim 
under his agreement wifch Mumtaz Ali could not be made good 
against the Government, or in any way against the profits of the 
ferry, but only against Mumtaz Ali himself personally, and in that 
light could only be measured in damages, and a contract between 
him and Mumtaz Ali to any other effect could not be enforced. I 
am clear, therefore, that Badal had no claim for specific performance, 
(1) Special Appeal, No, 119 of 1872, decided on the 1st August, W!% unreported. 
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so far as ilie subject-matter of the Government lease to Miimtaz 
Ali Khaii was concerned. This^ however, does not exclude BadaPs 
claim against Momtaz Ali for damages. As to the case decided bj 
this Court in 1872 (1)^ I am not prepared at this’distanee of time 
to saj that it is exactly in point. I observe that the judgment in 
that case states that it was admitted by the appellant’s pleader that 
the claim for possession of a share of the ferry in suit was unmain- 
tainable, and it clearly was so; but if so the claim there was 
difterent from that pleaded in the present case, which is that of a 
shikmi partner suing for his rights under his personal sub-cootract 
I cannot say more about the judgment of 1872 (1), as the record 
has long since gone back to the district, Banda, from whence it 
came, I would answer in accordance with the referring order. 

Pearson, J. — The view- taken by the learned Judges who hare 
made this reference appears to me on consideration to be more 
correct than that taken in the former decision of 1872 (1). 

Oldfield, J. (Spankie, J., concurring)— -We adhere to tho 
view already expressed in our order of remand. 

The Division Bench, following the judgment of the Full Bench, 
decreed the appeal, and remanded the case to the Court below for 
trial on tho merits. 

Cause remumlecL 


APPELLATE CIVIL. 


Bc'lftjre Mr. Jubilee Spanhk and Mr. Jtniiiice OidficM- 

HIRA LAL (Plaintifi') t\ GAXESH FRASAD oTOKiis (Defend.vms'». 

Act XIX of 1873 (A- P. Land Uevenue Act), ss. 43, S3, 241, ci. (b)- i'c.i r nnd 
ptir chaser ‘^Agreement — Jnrlsdieilon of Citii Court — Came of Acliaa — Ay^t 

cf Hemnue. 

The piircliaser of a certain e^tcUe paying revenue to Government agreed 
with ’the vendors, shortly after the sale, that they should r€it.aiii a Cirui'n poriioa 
of such estate free of rent, and that he would pay the revenue payabie i:i rc^-pect 
.of such portioa. In 1.353, in .a. suit by the veodors against the purchaser lo er.fonje 
this agreement, the Sotlder Court held that the revenue payable j:i vi 

such portion of the estate was payable by the purchaser. In 1575, ei: a frr»ii 

' (1) .Speciai xlppea!^. No, 119 of 1572, decided cii the 1st A’:g:st, 1572, lini-* ci-.ed. 
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settlement of the estate, the representatives in title of the purchaser applied to 
the settlement officer to settle such portion of the estate with the representative 
in title of the vendors. The settlement officer refused this application, hut it was 
subseciuently allowed by the superior revenue authorities. The representative in 
title of the vendors then sued the representatives in title of the purchaser in the 
Civil Court, claiming “ that he might, in accordance with the agreement between 
the vendors and the purchaser’ be exempted from paying revenue in respect of 
such portion, as against the defendants, without any injury to the Government ; 
that the defendants might be ordered to pay, as heretofore, such revenue : and 
that the defendants might be ordered never to claim or demand from Mm any 
revenue they might he compelled to pay in respect of such portion.^’ 

Eeld per Si’ankie, J., that, assuming that the agreement between the 'vendors 
and the purchaser was enforceable;, the act of the defendants in moving the settle- 
ment officer to settle such portion of the estate with the plaintiff gave the plaintiff 
a cause of action. Also that, the object of the plaintiff suit being to obtain a 
declaration that, as between him and the defendants, the latter were bound to pay 
revenue in respect of such portion, the suit was not barred by cl. (&), s. 241 of .^^ct 
XIX of 1873. Also that, although the revenue authorities might regard the 
decision of the Sudder Court as binding on the parties then before the Court, for 
the currency of the then settlement, that decision, that settlement having 
expired and s. S3 of Act XIX of 1873 having come into force, could not control 
the power of the revenue authorities to settle the land in q^uestion with the 
plaintiff who was its proprietor. 

Eeld per Oldfield, J., that, with reference to ss. 43 and 83 of Act XIX of 
XS73, the Civil Courts could, not relieve the plaintiff of his liability to pay revenue. 

Eeldy by the Court, that, in the absence of proof that the agreement by the 
purchaser was intended to extend beyond the period of the settlement then current, 
and that it was binding upon his representatives in title, the plaintiff could not 
obtain the declaration which he sought. 

This was an appeal to tlae High Court from an original decree 
of Eai Makhan Lal, Subordinate Judge of Allahabad, dated the 
29th February, 1879, dismissing the plaintiff's siiii.= The facts of 
the case are stated in the judgment of Spankie, J. 

Mr. Conlarij Mr, Howard^ and Lala Ram Prasad, for the appeir 
lank 

The Senior Governme^it Pleader (Lhlsj Juala Prasad)^ Munshi 
Bammmi Prasad^ and Babu Oprakash Chandar Mitkarji^ for the 
respondents, 

Spankie, j. — T he plaintiff, appellant, alleges that Sheo Ghulam 
Singh, Beni Singh, and Maidan Singh were the owners of a six 
annas share in taluka Mawaiya in the district of Allahabad ; they^ 
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Joiaing with tlie owners of a five annas share in the same estaiOj sold, 
under a deed of sale of which the correct date is not kiiowiij their 
saniindari rights to one Ghnlain Muhammad, on condition that 
the vendors should remain, in perpetuity, in possession of 1,845 
bighas of land as their inalihanay^^ -without payment of rent, and 
the rateable Government demand, the latter being payable by the 
vendees, along with the revenue of the remaining portion of the 
estate sold : Ghulam Muhammad sold his right to Gliiilam Ali, 
who again sold it to Dulhin Begam, the wife of Ghulam Ahmad, 
and she transferred it to the defendants: the original vendors 
sold, on the 7th January, 1851, one half share of the resumed 
malikam^ also called nmikar^^^ land to Lala Madlio Prasad : in 
the course of time after his death this share passed into the hands 
of Lala Makhau Lai by auction, in execution of a decree, held on 
the 20th January, 1873: Makhan Lai died on the 15tli June. 1877, 
and the pi’esent plaintiff is his brother, and the proprietor and 
in possession of the lands in dispute : in the recent settlement the 
defendants prayed the Settlement Officer to exempt tlieni from the 
payment of the rateable revenue of these lands, and to make the 
plaintiff responsible for it: the Settlement Officer on the 28th 
January, 1875, rejected their prayer : on appeal to the Commis- 
sioner, that officer, on the 15th August, 1875, held the plaintiff res- 
ponsible in future for the rateable revenue payable on the land: 
the Board of Revenue, on the 1st September, 1875, and again in 
review on the 23rd December, 1875, affirmed the Commissioner's 
order. 

The plaintiff" desires to enforce the original contract between, 
the vendors and vendees, whose representatives the parties to , the 
suit are, as against the defendants, and he avers tliat on, the 14 tli 
March, 1853, a similar claim regarding this land wa..s 

decided by the late Sadder Dewany Adawlat in appeal (1) : that 
decision was final in the case, and is binding upon the present defen- 
dants. The relief sought by the plaintiff is as follows : (i) That in ■ 
accordance with the original contract entered into between the 
contracting parties, the plaintiff be exempted froai paying the 
rateable revenue as against the defendants without any injury to 
Government: (ii) That the defendants be ordered to pav; as here- 

p) Skm Ghulam Singh r„ J)ulhin Begam^ S S. D. A, Ecp.| 133. 
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tofore^ tlie revenue of those lands: (iii) That the defendants be 
ordered never to claim and demand from the plaintiff the revenue 
they may have to pay for those lands* 

The defendants contended that the suit was not cognizable by 
the Civil Court, and the Settlement Courts had full power to assess 
the revenue upon the plaintiff, the revenue being payable by the 
person in proprietary possession of the land, whether or not it 
has been held as nanhar'^'^ and rent*free. They also contend 
that the plaint discloses no cause of action against them: the set- 
tlement orders are not an award of right in favour of defendants 
with respect to the land : the Commissioner and Sadder Board of 
. E,evenue simply declare the Government right. They further urge 
that the original vendees never remitted the rent in perpetuity 
(naslan bad naslan), and if they did, the remission could only bo 
legally in force as against the grantor personally, it cannot be en- 
forced against his heirs and representatives : the decree of the 
Sadder Dewany Adawlat (1) referred to by plaintiff cannot control 
the authority and powers of settlement officers whose orders are 
final and conclusive. They also state that the extent of the 
7ia7ihar^' land has been wrongly given in the plaint. 

The Subordinate Judge laid down two issues: (i) Whether the 
settlement order holding the plaintiff liable to pay the Government 
revenue gives rise to a cause of action against the defendants or not^ 
and whether a suit for a cancelment of such a settlement proceed- 
ing is cognizable by the Civil Court or not : (ii) Whether the 
defendants’ predecessors, having remitted in perpetuity the rent of 
the land in suit, had taken on themselves the payment of it, and 
■ whether that act can be enforced in the plaintiff’s favour as against 
the defendants or not. On the first issue the Subordinate Judge 
held that, if the plaintiff claims to have been originally in possession 
of the land as ^Hakhej'^af^ without payment of revenue, and that the 
Settlement Officer had assessed it with revenne, the Settlement 
Officer’s order might be the ground of an action, but the suit“shonld 
be instituted against Government ; but if the plaintiff means that 
the original vendees had taken upon themselves to pay the revenue 
of the land in dispute, the cause of action would accrue on the date on 

(1) Xi 30 Qhulwm SingJi X^ Pulhin Begam^ 8 S. D. A. Rep., F-, 138» 
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wbiclitlie plain iiff was compelled to pay the rerenne fordefeiidaiits : 
it might be assumed that when the defendants presented this peti- 
tion that the plaintilT should be made to the reYeiiuCj their 
proceeding gave a cause of action to plaintiff ; but the Settlement 
Officer was competent to cancel the inaa/i grant by a zamindaFj and 
to make the settlement with any one, and although the plaintiff 
does not ask that his land should continue free of rent, yet his 
prayer, that the liability for payment of the rent of the land in suit 
which has been imposed on him by the Settlement Officer may be 
removed from him and transferred to the defendants, is one opposed 
to the terms of s, 241 of Act of XIX of 1873, On the second issue 
the Subordinate Judge’s decision is not quite dear. He apj)ears to 
think that the plea of defendants was based ons. SI of Act XIX of 
1873, and he cites it as in the margin (1) : the defendants had 
stated that the agreement w'as entered into in 1S30, when the 
term of settlement expired : none of the parties to tlie contract 
were alive, and the performance of the contract coni J not be en- 
forced against the defendants. This plea, however, the Subordinate 
Judge considers that he is not called upon to determine, because 
he finds that the suit in the shape in which it has been brought is 
not cognizable. He, therefore, dismissed theplantiffs claim with 
costs. It is now urged in appeal that the order of the superior 
settlement authorities declaring that the plaintiff was liable to 
pay rent on his holding having been made at the instance of the 
defendants, the lower Court is wrong in finding that there w’as no 
cause of action at the date of the suit. The second plea urges that 
the land being held rent-free under a valid and subsisting contract, 
and the defendants having ignored that contract in their petitioii 
to the Settlement Officer, plaintiff was compelled to sue tliein in 
order to establish their liability to himself to continue to pay to 
the Government the rent due on the holding under the terms cf 
the contract. The third plea insists that as tlie land had been held 
rent-free for years prior to the passing of Act XIX of 1873, under 
a judicial decision, the Settlement Officer had no power to assess the 

■' (I) Grants of ' land beM under a not as against bis representatires af for 
written instrument (whether executed his death) dnnng the contincanee of the 
before or after the passing of this Act) settlement of the district in which the 
by which the grantor expressly agrees Land is situate, which was current at 
that the grant shall not be resumed, the date of the grant, 
shall be held, valid as against him (but 


■1879 


Hi HA Lap 

■ V. 

Gakesh 

PiiASAO* 


420 


THE INDIAN LAW REPOETS. 


[TOL It. 


1879 


HIra LAt 

V, 

Ganesti 

Fsasad. 


I 


said laud with revenue: the lower Court had applied s. 241 erro^ 
neoiislj to this suit: the plaint raises no question in or by which 
the interests of Government are concerned or prejudiced: the 
purpose of the suit is to have it declared that, as between plaintiff 
and defendants, the latter are liable for the payment of the rent of 
the former’s holding : the present claim in no way tends to 
weaken the security for the payment of the Government revenues 
it is not denied that the land is liable for the Government demand. 





On the assumption that the plaintiff can sue to enforce the 
original contract of sale, as made between the original vendors and 
vendees, it must, I think, be held that the act of defendants in 
moving the Settlement Officer to assess the revenue of the land 
against the plaintiff, and to relieve them of all the liability on 
account of it, did give a cause of action to the plaintiff. I would, 
therefore, determine the first plea in his favour. I would also say that 
the object of the suit appears to be one for the purpose of obtaining 
a declaration that, as between plaintiff and defendants, the latter are 
bound to pay the rateable revenue assessed upon the land, and, there- 
fore, it is not one which is barred by s. 241, clause (5), Act XIX of 
1873. The plaintiff does not sue to set aside the order of the Revenue 
Courts. Xor does he deny that the Government is entitled to its reve-* 
line upon the land. But he prays that the defendants may be ordered 
for the future to pay the amount themselves in accordance with the 
terms of the contract. With such an order in his favour plaintiff 
believes that he would be able to recover annually from tbe defendants 
nvhatever he may have been obliged to pay to the Collector as Govern*‘ 
ment revenue. The circumstances of this case are not those of a grant 
of rent -free land by a proprietor. The vendors sold all their rights and 
interest in their property to the vendees, reserving to themselves the 
possession of 1,845 bighas of land to be held by them rent-free as 
and the Vendees hound themselves to pay the malgu^ari of 
these lands to the Government. It appears to have been part of the sale 
consideration, or of an ^Hlcrar-nama''* or deed of agreement dated the 
26th April, 1831, executed after the sale-deed. I fail, therefore, to see 
that these lands can be regarded as rent or revenue free grants by the 
proprietor or any other unauthorised person to which the provisions 
of the Bengal Regulation XIX of 1793, Act X of 1859, or of Act 
XIX of 1873 could apply. There was no application made by a 
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proprietor to resume a rent-free, grants or to assess rent^ as payable 
to the proprietor, on land held rent-free previous to the passing of 
Act XIX of 1873 under a judicial decision. Nor was there any 
claim to hold land free of revenue not recorded as revenue-free. 
The lands were held rent-free by a private arrangement between the 
orginal vendors and vendees, and by the same private arrangement, 
or one executed shortly afterwards, the vendees bcund themselves 
to pay the revenue rate on the lands to the Government. This, 
therefore, is not a case in bar of which it might be pleaded that 
s. 79, and other sections of Act XIX of 1873, applied. The pay- 
ment of the Government revenue has ahvays been made, and the 
arrangement made in 1831 did not endanger it. These remarks 
dispose of the fourth and fifth pleas in appeal. 

With regard to the third plea, I cannot say that the Eeveiiue 
Courts were bound by the decision of the late Sadder Dewany 
Adawlat (1), dated the 14tli March, 1853. The Commissioner, 
whose order of the 15th April, 1875, was affirmed by the Sadder 
Board of Revenue, states in bis order that the decree was not with 
the papers in the record before him, but he did not think that it 
could have been intended to extend beyond the time of the then 
existing settlement, and irrespective of all the pro|3rietary changes 
that might take place in these particular lands. But with reference 
to the terms of s. 83 of Act XIX of 1873 he considered that the land 
was chargeable with the payment of the Government revenue. This 
section provides that no length of rent-free occnpanej of any land, 
nor any grant of land by the proprietor, shall release such land from 
its liability to be charged with the pay mint of Government revenue. 
The defendants moved the Settlement Officer to make it so charge- 
able as they were not tlie proprietors, whereas the plaintiff was tlie 
proprietor. Indeed, he now" mentions that he is so. It is the rule 
of the Settlement Department to make under s. 43 of Act XIX of 
1873 the settlement wdth the proprietor of the land. In this 
instance, the defendants did not denj’ the plaintiff’s title to the land, 
and the Judicial decision on which so much stress is laid is, as 
will he. presently seen, not one declaring the land revenue-free as 
agaiii.st ■ the' Gove.ramcnt, but one that declares the defendants 
then could neither claim rent nor revenue from the plaintiff' in 

(1) $hm Ghukm v, Dalhin S B. A. Rep., F.j laS. 
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that suit. I cannotj therefore, hold that the Commissioner and 
Siidder Board of Revenue were debarred by that decision from 
assessing the proprietor in possession of the lands with the Govern- 
ment revenue charged upon it, and in exempting the defendants 
who were not the proprietors of the land, and were not so recorded 
in the new settlement record, from all liability with respect to it 
In the suit before the Sudder Dewany Adawlat in 1853, the Set- 
tlement Officer had enhanced the jama of the taluka, and had been 
induced by the defendants to charge the rateable rent of the increase 
upon the plaintifFs predecessors. The Settlement Officer by an 
order dated the 15th January, 1839, did so. The Judges of the 
Sudder Dewany Adawlat certainly do find that the conditions of the 
sale-deed were that the vendors should be allowed to retain posses- 
sion of 1,845 bighas of sir-land free of either rent or revenue. But 
the Court also held that the Settlement Officer was of course justi- 
fied in assessing the jama of the taluka with reference to the pro- 
duce of every bigha which was not held rent-free under a recog- 
nised Government grant, but he was not at liberty to demand pay- 
ment from those who had been by private contract exempted from 
payment of either rent or revenue, contrary to the agreement en- 
tered into between the parties. The Court’s judgment goes on to 
show that in 1831 the Benares Court of Appeal, by order dated 
the 6th Blay, distinctly ordered the malguzari of the 1,450 
bighas should be taken from the purchasers, Shah Muhammad 
Khan and others, and not from the old isamindars. But this Ghu- 
lain Muhaininad was oue of the original vendees whose names were 
recorded in the sale-deed, though the real purchaser was GhulaJU 
Ahmad, whose dependents they were, and as the Judges of the 
Sudder Dewany Adawlat found that these vendees had admitted 
their liability to pay the revenue, and in fact had paid it after the 
sale had fully operated, they very reasonably would and did hold 
that the defendant in that suit was not at liberty to take rent in any 
shape from the then plaintiffs, for the defendant was Dulhin 
Begam, the widow of Ghulam Ahmad referred to above as the real 
purchaser. During the current settlement at least she could not 
divest herself of the liability to continue to pay the Qovernmenfc 
revenue on these lands. When the settlement had expired and Ad 
XIX of 1873 came into operation, s. 83 of which declares that 
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lio lengili of rent-free occtipancy, nor any grant of iiiiid niaile ly 
the proprietor, shall relieve such laud fro 01 its liability to be chargetl 
with the payiiieiit of Government revenue, the ju Jieial deeisioii of 
the Sudder Dewaiiy Adawlat in 1853 might readily be regarded 
by the Reveime Courts as binding on the parties then before the 
Court, and for the term of the current settlement, and as not in ai\y 
way controlling their power to assess the land and settle it with 
the admitted proprietor. So far then as the third plea contends 
that the superior Revenue Courts had no power to assess the land in 
dispute with revenue, and if it is meant to urge that lliey exceeded 
their jurisdiction in doing so, it fails altogether. 


I am now brought to the considcralieu of the most iinporiani 
iplea in the case, and that is the second. If tiie alleged contract is 
valid and still subsisting between the partieSs it may be tliut the plaiic 
tif? is entitled to the declaration for which lie prays. There is no 
doubt that there was a deed of sale, and that there was subsecpiently 
•on the 26th April an ^Hkrar-nama^'' or agreement betw^een the 
original vendors and vendees, which latter instrument the Judges 
of. the Sudder Devraiiy Adawlat believed to have been executed 
because the vendors doubted the good faith of the vendees. The 
Court also has held that this nankar ” land was included in the 
sale. The Judgment states that in a proceeding of the Benares 
Court of Appeal under date 6tli May, 1831, the Court find it stateii 
that Shah Muhammad Khan and others, petitioners, had represented 
to the Court that Mehdu Singh and other ^aniiiidars had sold tlieir 
eleven -anna share to them with the reservation ( ba isiasiiai ) of 
1,450 bighas sir do Mstm nauhar malihana haq-irhlmdy and 
that as the maiguzari of this excepted land v/as payable by them 
(the petitioners) and not by the sellers, they prayed that the 
revenuo might be demanded from the petitioners, and not frooi 
the sellers, and that the dastaks which had been Issued against tlia 
latter might be recalled, and an order to the above effect was passed 
accordingly: the obvious meaning of the passage in tlie verna- 
eular above quoted is that the old zamindars had stipulated that 
they should’ be allowed' the 1,450 bighas free ofrent^ and the Court 
'Cannot accept the coastruelion which the respondent would put upon 
the words, m., that the land "was altogether excepted from the sale, 
BW that suggested by -the Principal Sudder Amin, that all the- 
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petitioners meant was that ihe revenue of the lj450 bighas should 
be paid by the old zaraindars through them^ and not direct into th© 
Government treasury.” 

We must, therefore, accept the Court’s judgment as final as to 
the fact that the land in suit was included in the sale in 1831, and 
this, indeed, is not denied by the defendants. We must also admit 
that the vendees remitted the rent of 1,450 bighas, and also that they 
bound themselves to pay the Government revenue on the land. 

But"the Court’s judgment is by no means clear as to the exact 
conditions of the deed and ikrar-nama on certain very material points, 
and if the decision is obscure on these points, the decree is not 
clearer. The Court decreed in favour of the appellants (before the 
Court) for possession of the land exempt from the payment of revenue 
and imsilat to the amount claimed by them. But the decree is 
silent as to the duration of this exemption from paying revenue. 
Neither the sale-deed nor the ihrav-nama were before the Court ; the 
latter instrument, indeed, was filed in appeal, but was not pro- 
duced in the Court of first instance. The Court, therefore, would 
not admit it in evidence, considering that it would be improper and 
opposed to judicial usage to do so. At the same time, however, 
they state that they ^‘are enabled to form an opinion regarding its 
contents and purport from the secondary evidence adduced by the 
appellan ts.” This admission of secondary evidence to prove the con- 
tents of a document which they might have allowed to be filed, if 
they pleased, would now be regarded as equally opposed to judicial 
usage and practice. It is most unfortunate that the document was 
not considered, as the excuse assigned by the appellants for no-t 
producing it before the Subordinate Judge was not to my mind at 
all satisfactory. They said that the opposite party had by a ruse 
contrived to get temporary possession of it, and that while it was 
thus in their custody they fraudulently made certain alterations in 
it, which rendered its production in a Court of Justice impossible. 
Yet they did produce it before the Sudder Dewany Adawlat and 
they do not explain how they again got possession of it. The other 
side might have said with some show of reason that it was not pro- 
duced in the first Court, because it bore marks of fraudulent al- 
teration, and that its production before the Appellate Court was with 
a view to prejudice the case against respondent. 
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Howeverj tiie Oonrt accepting the secondary evidence has not 
gone further in declaring the nature and conditions of the deed of 
sale, or after-agreementj than this that the sellers were to be allowed 
to retain possession of 1,450 bighas of sir-land free from either rent 
or revenue. The decision does not say whether the arrangement is 
one solely between the parties and to have force during the current 
settlement, or ■whether it is binding for ever on the parties or their 
heirs and successors. I cannot find in the judgment any trace of 
a condition making the arrangement one that was to last for ever. 
I can understand the vendors receiving for their own support a 
certain extent of sir-lands, but no plausible reason is assigned why 
the vendee should pay the rateable revenue on the land beyond the 
term of settlement, apparently then about to commence and lasting 
for thirty years. We meet with cases where indulgence is shown 
for a term of settlement, but I have not found it usual in my ex- 
perience that vendees, in leasing a plot of land to the vendors and 
remitting the rent, have also undertaken to pay the rateable Gov- 
ernment demand on the land for ever. 


I would also add that there seems to have been contention from 
the very first regarding the transaction. We have the authority of 
the Sadder Dewany Adawlat for the fact that a deed of agreement 
'was executed in April, 1831, to make matters clearer, because the 
vendors had commenced to doubt the good faith of the vendees. 
If this were so, the conditions could not have been very fully stated 
in the deed of sale. It may be urged that the circumstance that 
the defendants and their predecessors have continued to pay the re- 
venue for so many years is in favour of the assumption that they were 
bound by the contract, and must do so for ever, as long as they w^ere 
simply transferees by private sale. But 1 would answer to this, 
that so for back as 1831 litigation commenced in regard to the plot, 
that it recommenced iu 1853, w^hen the opportunity presented it- 
self, and that when the settlement had expired, and a new” settlement • 
and record were in progress, the defendants at once endeavoured to 
relieve themselves of any liability for the revenue of this land; Tliese 
drcumstances show that the liability was not at first readily accepted, 
and has not been admitted subsequently. There was little expecta- 
tion after the judicial decisions in 1831 and 1853 that any attempt' 
to impose rent upon the land would be successful, and since 1853 
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and during the currency of tbe settlement any attempt to make the 
plaintiff responsible for the reTenne would have been hopeless. But 
when Act XIX of 1873 bad come into forcoy a new settlement 
was in progress, an opportunity was offered whereby when the pro- 
prietary nature of the plaintiff was admitted and recorded, the latter 
should be treated as proprietor and made responsible for the revenue. 
If the defendants are to be made liable to plaintiff for the revenue 
assessed upon his holding, it must be shown that they are so liable 
under the terms of the contract and deed of agreement. These 
instruments are not before us. The decision of 1853 was binding on 
the parties then before the Court, one of whom was the widow of 
the real purchaser of the zamindari rights of the vendors. That 
decision binds those parties, but as pointed out it nowhere declares 
the extent of the liability of the successors of the original vendors. 
In the absence of the deed of sale and of agreement I cannot say 
whether or not the arrangement was to go beyond the current set- 
tlement, and whether or not the contract bound the present defendant. 

I have advanced reasons for believing that the arrangement was not 
one that bound the parties nadaji had naslan,'^^ and in the absence 
,of the original documents and of any evidence of a conclusive 
character that the arrangement was intended to be something 
more than a personal liability attaching to the vendors during the* 
current settlement, and that it was to be regarded as imposing a 
charge on the property of the vendors in future, I could not 
decree the present claim, which is one of unusual character, unsup- 
ported by the evidence which a Court ought to have before it whea 
declaring any liability under a contract, and resting solely upon a 
decision passed more then twenty years ago, and which appears 
to be conclusive solely as bebveen the parties then litigating. 

Entertaining this view of the case, I would dismiss the appeal 
and affirm, though for different reasons, the decision of the lower 
Court with costs. 

Oldfield, J.— Upon the questions which arise in this appeal^ 
I am of opinion that the plaintiff, who is proprietor of the land, 
cannot escape his liability to the Government for the revenue 
assessed on this land, with reference to the provisions of ss. 83 and 
43, Act XIX of 1873, since by s. 83 no length of rent-free occu- 
pancy of any land, nor mj grant of land made bj the proprietor^ 
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shall release such land from its liability to be charged with the pay- 
ment of Government revenue, and by s. 43 it is obligatory on the 
Settlement Officer to make the settlement with the proprietor of the 
land. The effect of these sections appears to me to be to render 
the plaintiff liabl e to pay revenue to the State upon this land, 
and the Court cannot give the relief sought, as it would in effect 
annul the settlement and relieve the plaintiff of a liability for 
revenue to the State, which the law imposes, nor could it be granted 
in this suit to which the Government is no party. 

The plaintiff further seeks substantially to have it declared that 
as between him and defendants the latter are bound to make irood 

o 

to the plaintiff the rateable amount of revenue assessed on the land 
and payable by plaintiflF to the State ; and he seeks to impose this 
liability with reference to a breach of the terms of the original con- 
tract by which the original vendors, now represented by plaintiff^ 
sold their property to the original vendees, from whom it has passed 
to the defendants ; one of the conditions of the sale being that the 
. original vendors should not be liable to pay revenue on a certain 
quantity of land, exempted from the sale, and which is part of that 
BOW in suit. But I am not of opinion that this liability for breach 
of the original contract is shown to be incurred by defendants. 
There is nothing to show that that liability was other than one 
personal to the parties to the original contract The defendants are 
some of a series of purchasers of the property sold, and the cir- 
cumstance of their purchasing the property will not suffice to 
saddle them with a liability for breach of the conditions of the 
original contract. 

The decision of the Sadder Dewany Adawlat on which plaintiff 
relies was one in which Dulhin Begam from whom the defen- 
dants have obtained the property was defendant, but it cannot 
he said to have gone so far as to fix this liability on these 
defendants, by determining that the possession and ownership 
of the property sold under the original contract, carries with it a 
liability on the part of whoever is owner to make good loss to 
the original vendors or their representatives incurred by a breach 
of the original contract. I therefore concur in dismissing the 
appal with costs. 

Appeal dkmissed 
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Before Mr, JuBtice Oldfield and Mr. Justice StraigliL 

HUSAIN SHAH iiND OTHEES (Flaintiefs) V . GOFAL KAI and anothek 
(Defendants,)* 

Land-holder and Tenant — Determination of title under a lease dy a Eevenue Court on an 
application under s. 39 of Act XVIIIofl^lZ '(N,‘W, P, Rent Act) — lies judicata^ 

Tlie plaintiffs in this suit, land-holders, had caused a notice of ejectment to be 
served on the defendants, their tenants under a lease, on the ground that the tenan- 
cy had expired. The defendants apiffied to the Revenue Court, under s. 39 of Act 
XVlII of 1873, contesting their liability to be ejected on the ground that the lease 
was a perpetual lease. The Revenue Court held, with reference to the word “ isiim* 
mrV^ contained in the lease, that the lease was perpetual, and the defendants were 
not liable to be ejected The plaintiffs thereupon sued in the Civil Court for the 
cancelment of the word *‘istmran'^ in the lease, on the ground that it had been 
inserted fraudulently, Eeld, on appeal from tbe decree of the lower appellate Court 
dismissing the suit as barred by the decision of the Revenue Court, that it was not 
so barred, the matter in dispute being peculiarly witbin the jurisdiction of the Civil 
Court, and not one which a Revenue Court was competent finally to determine on 
an application under s, 39 of Act XVIII of 1873. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of the High Court, to which the plaintiffs 
appealed from the decree of the lower appellate Court dismissing 
their suit. 

The Junior Government Pleader CBabu Dwarha Nath Banarji} 
and 'BdHoM Jogindro Nath ChaudhiifiovihQ appellants. 

Munshi Ilanuman Prasad^ for the respondents. 

The judgment of the High Court (Oldfield, J. and 
Straight, J.) was delivered by 

Oldfield, J.— The relief sought by the plaintiffs is to have the 
word ^^utimrarij^ or perpetual, cancelled in a deed of lease executed 
OB the 1 9th July, 1864, on the ground that this word 'was fraudulently 
entered in the deed by the defendants in collusion with the writer of 
the deed. It appears that the lessees, who are the defendants, res- 
pondents, before us, applied in the Eevenue Court, under s. 39 of 
Act XVIII of 1873, to contest a notice of ejectment which the plain- 
tiffs, appellants, had served on them, and in that matter they pleaded 
that they had a right of occupancy and held under a perpetual leAse. 

• Second Appeab No. 75 of 1879, from a decree of Babu KasM Nath Biswas, Sub- 
ordinate Judge of Meerut, dated the 8th November, 1878, affirming a decree of 
Muhanunsd Mir Badmh, of BalandshiOir, dated the 6th December^ 1877. 
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The Revenue Court decided that no right of occupancy had accrued, 
since twelve years had not expired since the expiration of the ten years 
which was the term of the lease, L e., from to 1874, but it went 
on to decide that, with reference to the entry of the word istimrari^ 
the lease must be held to have been given in perpetuity. There is 
clearly some inconsistency in the finding, which makes the lease 
out to be at the same time for a term of ten years and in perpetuity, 
but we are not concerned with the point now. The lower appellate 
Court has dismissed the suit on the ground that it is barred with 
reference to the decision of the Revenue Court. The decision of the 
lower appellate Court cannot be maintained. The question in this suit 
is the fraudulent insertion in a deed of a word by which the intended 
■ character of the deed is altered, and the object of the suit is to have 
the terms of the deed corrected. This is a matter peculiarly within the 
jurisdiction of a Civil Court, and was not one of those which a Revenue 
Court was competent finally to decide in the matter of an application 
made under s. 39, Act XVIII of 1873, however sufficient the deci- 
sion may have been for the purpose of disposing of that application. 
We reverse the decree of the lower appellate Court and remand the 
ease for trial on the merits. Costs to follow the result. 
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Before Mr. J ustice Simnhie and Mr. Justice Oldfield. 

KANAHIA akd another (Plaintiffs) v. RAM HISHES and 
OTHERS (Defendants). * 

Jurisdiction of Civil and Revemie Courts^ Act XV III of (N.-W. P, Rent Actf 

S8. 93, 95. 

Tlie plaintiffs in this suit claimed a declaration of their proprietary right in res- 
pect of certain lands and possession of the lands, alleging that the defendants were 
their tenants, and liable to pay rent for the lands. The defendants, while admit- 
ting the proprietary right of the plaintiffs, alleged that they paid the revenue as- 
sessed on the lands, that they paid no rent, and that the plaintiffs were not entit- 
led to rent, and they styled themselves tenants at fixed rates. Meld, on appeal, 
that, as the defendants substantially denied the proprietary title of the plain- 
tiffs, and setup a title of their own, the claim of the plaintiffs for a declaration 
of their proprietary right and of their right to demand rent was a matter which 
the Civil Court must decide, leaving the plaintiffs to sue in the Bevenue Court to 
eject the defendants, and to recover rent, if the position of the defendants as ten- 
ants were established. 

* Second Appeal, No. 207 of 1879, from a decree of Maulvi Nasir Ali Khan, Sub- 
ordinate tludge of Sahiranpur, dated the 11th January, 1879, reversing a decree of 
Babu Munsif yf Deoband, dated the 13th September, l§7§, 
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The facis of this case are sufficiently stated for the purposes of 
this report in the judgment of the High Court, to which the plain-* 
tiffs appealed from the decree of the lower appellate Court dismiss- 
ing the suit as cognizable by a Court of Kevenue and not by a 
Civil Court. 

Munshi Hannman Prasad, for the appellants. 

tandit Nand Lai, for the respondents. 

The judgment of the Court (Spankie, J. and OlLfieLd, J.) 
was delivered by 

Oldfield, J.— The plaintiffs sue to obtain possession and a 
declaration of their proprietary right in respect of 37 bighas, 13 bis- 
was ofland) alleging that defendants are their tenants and liable to 
pay rent for the land. The defendants, while professing to admit the 
plaintiffs’ title to be owners, say that they pay the revenue on this 
land, pay no rent, and deny the plaintiffs’ right to rent, and they call 
themselves tenants at fixed rates, and they aver that the case is not 
one cognizable by the Civil Court. The Munsif has disallowed this 
objection: he holds that their defence substantially amounts to a denial 
of the proprietary title of the plaintiffs and sets up. their own title, 
and he proceeds to decide in favour of the plaintiffs’ title and right 
to demand rent from the defendants, while he refers the plaintiffs to 
the Revenue Court to eject the defendants and to recover rent from 
them. The lower appellate Court has reversed the decree and dis- 
missed the suit on the ground that the Civil Court has no jurisdic- 
tion to try it. We are of opinion that the view taken by the Mun- 
sif is correct. The defendants do in substance deny the plaintiffs’ 
title as owner and set up their own, when they aver that they have 
a right to pay the revenue on the land to the Government, and are 
not liable to pay rent to the plaintiffs. The latter have clearly a 
cause of action for obtaining a declaration of their right to be own- 
ers and to demand rent from the defendants, and this matter is one 
which the Civil Court must decide, leaving the plaintiffs to have 
recourse to the Revenue Court to eject the defendants, and to recov- 
er rent from them, supposing their position as tenants is established. 
We reverse the the Subordinate Judge, and remand the 

case for trial on the merits* pests to fellow the result. 
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Before Sir Robert Stuart, Kt, Chief Jtisiice, and Mr, Justice SpanMe. 

CrANGA BAH GUARDIAN OF K0AE GIR PRASAD, a jnNOR, (Defisndant) v. BANSI 
AND another ( Plaintiffs.) * 

Eject of Registration and Non-Registration— Optional, and OompuUonj Registration — Act 
VIII of 1^71 {Registration Act) — Act III of 1%77 {Registration Act), s. 50. 

that under s. 50 of Act III of 1877 a docnment of which tlie registration 
was compulsory under that Act, and which was registered thereunder, took effect, as 
regards the property conaprised in the document, as against another document of a 
prior date, relating to the same property, executed while Act VIII of 1871 was in 
force, and which did not require, under that Act, to be registered, and ^was not regis- 
tered under it. 

This was a suit for money charged upon certain immoveable 
property, tlie claim beifig based upon a bond dated the 20th August, 
1875, given by the owners of the property to the plaintiflrs. Under 
Act VIII of 1871, the Registration Act in force at the time of the 
execution of this bond, the registration of the bond was optional. 
The bond was not registered. On the 27tli September, 1877, 
the property in suit was ^lurcbased from the obligors of the bond 
bv one Gaiiga Ram on behalf of the defendant Kuar Gir Prasad, 
a minor. The deed of sale required under the provisions of Act III 
of 1877 to be registered, and it was duly registered. It was con- 
tended on behalf of the defendant that the plaintiffs’ bond being 
unregistered could not, under the provisions of s. 50 of Act III of 
1877, take effect, as regards the property in suit, as against the 
deed of sale which, al though of a later date, was duly registered 
under tliat Act. The Court of first instance allowed this conten- 
tion, but for reasons wliicb it is not necessary to state held that 
the property was liable irrespective of the bond for a portion of 
the mone^^ sought to be charged on it, and gave the plaintiffs a 
decree to that amaiint in respect of the property. On appeal by 
the defendant tlie lower appellate Court held that the provisions 
of s. fiO of Act III of 1877 were not applicable in this case, and 
consequently the deed of sale, being of a later date than the bond, 
did not take eifect as against the latter document, and gave tha 
plaintiffs a decree enforcing the entire charge they cluimed. 


1879 

August 5. 


* Steoiid AjvpGiil. No. 119<> of 1878, from a decree of Afaulvi Farid-ud-diii ALmad, 
Subuivlioatc Ju/jue at A ligarb, dated the lOtii June, 1S7S, modifying a decree of 
Babu Gaiigj. iSaran, Alunsif of Ixhair, dated the- 30th January, 1878. 
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The defendantappealed to the High Ootirt, raising the same 
contention as he had raised in the lower Courts. 

Bahus Oprokash Chandar Mukarji and J ogmdro Nath Chaudlm^ 
for the appellant. 

Pandit Ajudhia Nath and Lala HarTcishen Das ^ for the respond- 
ents. 

StuAbt, C.J. — The Mnnsif was clearly right in holding that 
the registered sale-deed, although subsequent in date, had prefer- 
ence over the unregistered bond, and the Subordinate Judge as. 
clearly wrong in deciding to the contrary. In stating this conclu- 
*sion it is at the same time diiBcult to resist a certain feeling of its 
injustice, for it seems unreasonable to allow a discretion, and at 
the same time to impose a penalty or disability on its exercise. 
That is plainly what has been brought about. The last Registra- 
tion Act, III of 1877, not less than its predecessors, allows a dis- 
cretion as to the registering or not registering certain dooiiments 
cf which the bond in this case is one, and if such an instrument 
has been legally and validly prepared and executed, and is effec- 
tual for its purpose, it might be justly contended it should bo so 
as from its date. Yet one can appreciate the policy, and, in a 
real sense, the convenience, of compelling, as far as may be, the 
registration of the contracts of the people of this country. The 
Subordinate Judge’s remark that agreeably to the principle of 
the law no law can have retrospective effect, ” is generally correct, 
and a right once conferred by law cannot be taken away by impli- 
cation, and if we bad nothing but s. 50 itself, we might possibly have 
applied these principles of law to the present case, and have held 
that the sale-deed of 1877, although registered, had no priority 
over the mortgage of 1875. But the “explanation ” appended to 
s. 50 removes all doubt, and may be said to have a repealing effect 
by expressly negativing the application of the principles of law 
referred to. On the other hand, Act III of 1877 does not affect, 
in the sense of invalidating, the class of instruments mentioned in 
s. 18. It simply says that such instruments, if registered, shall 
have preference over any other unregistered document relating to 
the same property, and such a law it was quite competent to the 
Legislature to pass. The meaning, however, of s. 50 of Act III of 
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1877, togotter with the explanation appended to it respecting the 
three preceding Registration Acts, is too clear, and as that section 
provides the law to be applied to the present case, we cannot do 
otherwise than hold that the sale-deed of the 27th September, 1877, 
has preference over the previous mortgage-bond of the 20th 
August, 1875. We must, therefore, reverse the judgment of the 
Subordinate Judge on this point, and, with this decision, send back 
the case to him for disposal on the merits, costs to abide the result. 

Spankie, J. — The ruling of the Subordinate Judge appears to 
be wrong. Under the provisions of s, 50, Act III of 1877, the 
defendant’s instrument, which is registered, would take effect as 
against the plaintiffs’, which might have been, but was not register- 
‘ od under Act VIII of 1871. The defendant’s instrument was exe- 
cuted after Act III of 1877 came into operation. The plaintiffs’ deed 
was executed after the 1st day of July, 1871, and was not registered 
under Act VIII of 1871. It is therefore unregistered” within 
the meaning of the explanation appended to s. 50 of the new Act 
III of 1877. The appeal on the part of the defendant was not de- 
cided by the lower appellate Court on the merits. I feel, therefore, 
the necessity of reversing the decision of the Subordinate Jndge on 
the point of law and would remand the case to him for trial on the 
points regarding which the parties are at issue. Costs to abide the 
result of a new trial 

Cause remanded, 

^ ■ 

Before 31r. Justice ^panTcle and Mr^ Justice Oldfield. 

LACHMI NARAIN (Plaixtipf) v. WILAYTI BEGAM anb others (Defendants).-* 
Gif Illegal consideration— Immoral consideration. 

In the year 1870 H made a gift of certain immoveable property to W, -who 
was bis mistress b’lt lived with him as his wife* on condition of her continuing 
to he his wife and remaining obedient to him, her husband.’’ W acquired posses- 
sion of the property in virtue of the gift, and had held it for eight years, when a 
creditor of £f, under a decree. enforcing a debt created by H subsequently to the 
gift, sued, amongst other things, for a declaration that the gift was invalid, as it 
had been made for an illegal consideration, viz , the future immoral co-hahitation of 
W with B, Held that, assuming ♦hat the consideration for the gift was illegal, in 
the absence of fraud, the gift could not be set aside so many years after W had 
acquired possession thereunder. Ay erst v. JejiMns (1) followed. 

* First Appeal, Ho. 9 of 1879, from a decree of Maulvi Maqsud Ali Khan, Sub- 
ordinate Judge of BareiEy, dated the 13th September, 1879. 

(1) L. R., 16 Eq. 275. 
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The facts of this case are sufSciently stated for the pnrposes of 
this report in the judgment of the High Court, to which the plain- 
tifF appealed from the decree of the Court of first instance dismissing 
his suit. 

Mr. Conlarij the Junior Government Pleader (Babu Dwarha 
Nath Banarji)^ Pandit BisJiambhar Nath^ and Mir Zahur Hmain^ 
for the appellant. 



Messrs- Colvin^ Poss, and Vandtiart^ Pandit Ajudhia Nath^^mA. 
Shah Asad Ali, for the respondents. 

The High Court (Spankib, J. and Oldfield, J.) delivered the 
following 

Judgment. — The plaintiff, Lachmi Narain, alleges that the defen- 
dant Captain "W. Hearsey borrowed money from him on a bond 
dated 3rd February, 1873, and again other sums from 7th Septem- 
ber, 1873j to 27th October, 1876, and a further sum on a bond dated 
21st March, 1874. The plaintiff obtained decrees against him, and 
before judgment had attached certain properties^ Le., inauza Kareli, 
inanza Bokhara, mauza Pahajganj, mauza Lissia Ghulam, and a 
share in inanza Kargina. The defendant Wilajti Begam, who is the 
mother of the other minor defendants, claimed these properties in 
her own right and that of her children, on the ground that they had 
been conferred on them by Captain Hearsey, and the properties 
were released. The relief sought by plaintiff is substantially to 
have declared the nature of the right of Captain Hearsey in the 
properties, that Wilayti Begam has no riglit in them, and that the 
other minor defendants have a life-interest in them, and that the. 
right and interest of Captain Hearsey in the property may be de- 
clared liable to sale in execution of the plaintiff’s decrees. Wilayti 
Begam replied that these properties had been given to her and her 
children absolutely by Captain Hearsey, three years before the 
plaintiff became a creditor of Captain Hearsey, and tliat Captain 
Hearsey ceased to have any interest in them ; and Captain Hearsey 
replied to the same effect. The Suboi'dinate Judge has decided 
tliat there was a gift of the properties made by Captain Hearsey in 
consideration of love and affection for Wilayti Begam and his chil- 
dren, and that it was fully carried out by transfer of possession to 
them. There was no fraud on the plaintiff in the matter, for at the 
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time Hearsay was in affluent circumstances, and the debt which he 
incurred to plaintiff was incurred after the gift had been made, and 
he finds that these properties were not hypothecated in the plaintiff’s 
bonds, a fact the Subordinate Judge thinks affords an argument in 
favour of the fact that they had been already transferred to defend* 
ants, and that the transfer was known to the plaintiff, who otherwdse, 
being well acquainted with Hearsey’s affairs, would have insisted on 
their being pledged as security for the money he was lending. The 
Subordinate Judge finds that the gift was made to Wilayti Begam 
by Captain Hearsey, who regarded her as his wife, on condition of 
her continuing his wife, and to the children, on the condition of their 
adhering to the Christian religion, and he disallows the plea that 
since it is admitted Wilayti Begam was not his married wife, but 
only his mistress, the condition was really one for continuance of 
concubinage, and immoral, and the transfer null and void in conse- 
quence. On this point the Subordinate Judge remarks that: ‘^Wilayti 
Begam is at least the mother of Mr. Hearsey’s children, and 
lives with him as his wife : under these circumstances he made 
the gift of the property, having considered it his duty to support and 
provide for them, but as Wilayti Begam was of different religion 
and the children were minors, he introduced conditions calculated to 
to invalidate the title of the transferees in case of their deviation 
and farther on in his judgment he seems to consider that the gift 
having taken effect cannot be set aside at the instance of the plaintiflF, 
and he dismissed the suit. The questions which we have to deter- 
mine in appeal are (i) whether there was an actual gift which took 
effect and became operative by transfer of possession ; (ii) its nature, 
what interest the trausferrees took under it, and whether anything 
remained to Captain Hearsey which can be taken in execution of 
plaintiff’s decrees ; (iii) whether the gift to Wilayti Begam can be 
set aside in this suit as illegal and immoral. (After determining 
that there .was an actnal gift which took effect and became opera- 
tive by transfer of possession, and that in virtue of the gift the 
properly vested absolutely in the donees, and no interest in the pro- 
perty remained to Hearsey, which could be sold in execution of a 
decree, the Judgment continued :) Nor are w'e of opinion that the 
bequest to Wilayti Begam can be set aside by the plaintiff, and the 
property be taken in execution of his decrees, on the ground of ille- 
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galitj. It is quite true that she is not the married wife of Hearsey, 
and that their connection is open to the charge of immorality, but it is 
clear, in making this bequest to her, be regarded her in the light of a 
wife and the mother of his children, and it appears to us that the 
consideration he had in mind in making the gift may be held to 
have been rather her continuing to remain and discharge her duties 
to the children she had by him, than the continuance of their illicit 
intercourse, for it must be remembered he considered his state of 
health at the time to be precarious, and a personal object does not 
appear to have actuated him* The imputation of an immoral object 
is based solely on some words which appear in Hearsey’s applications 
for mutation of names, viz., the words, ‘‘ on condition of her contin- 
uing to be my wife and remaining obedient to me, her husband/’ 
but there is nothing in these words by themselves to support the 
imputation, but it is sought to attach an immoral object to them on 
the ground, though she is referred to as his wife, she was his mistress, 
but when explained by all the circumstances the object implied in the 
words does not necessarily appear to have been such as is imputed. 
Nor should we be disposed to allow this plea, so as to rescind the be- 
quest, and make the property available as Gap tain Hearsey ’s to satisfy 
plaintiff’s claim, so many years after the donees had taken possession 
under the bequest, On this point we may refer to Ayerst v. JenUns 
(1), as the principle on which that case was decided seems applicable 
here. It is not pretended, nor can it be shown, that the bequests were 
made in fraud of plaintiffr On the contrary there is evidence to 
show that at the time Captain Hearsey had a balance in plaintiff’s 
hands of over a lakh of rupees, and the loans, the subject of this suit, 
were taken some years after the bequests had been made, and, as 
remarked by the Subordinate Judge, it is a significant fact that 
while other property was pledged for the loans, these properties 
were not, and as plaintiff was well aware of Captain Hearsey ’s 
affairs, the reason why the plaintiff did not insist on their being 
pledged may well be that he knew they had passed out of Captain 
Hearsey’s hands. We have now disposed of all the material pleas 
in appeal, and there is no force in the last objection as to costs, We 
dismiss the appeal with costs. 


(1) L. B., 16 Eq. 275. 
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Suit for cancelment of lease — Breach of involvin-i f’yrfoitiirs~^Act XSUf 

of i s 73 (iV.-TTL F, Rent Act), s. 93, cl. (c) 

The platnuff, the representative in title of a lessor, sued under cl. ( 0)5 s 93 01 
ActXVin of 1373, for the cancela'ent of a lease, on three grounds, viz , on the 
ground that the lessees had paid the rent to the Collector, on account of the revenu? 
clue in respect of the estate^ instead of to him ; sec mdlr, on the ground that tiiej 
had failed to pay certain instalments of rent on the due dates ; and thirdly, on the 
ground that they had planted trees and sunk wells, and allowed their tenants to do 
the same, witliout the lessor’s c onsent ; thereby commiltmg breaches of the condi- 
tions of the lease involving its forfeiture. Helcf on the construction of the lease^ 
with reference to the first ground, that as the lease was intended to be perpetual, and as 
the rent had been paid to the Collector for many years under an a,rraag€raent eSected 
between the parties to the lease and it was not shown that the plaintiff had repu- 
diated this arrangement (even if he had the power of so doing) or demanded pay ' 
ment of the rent directly to himself, payment of rent liy the lessees to the Collector 
did not amount to a breach of the conditions of the lease : with reference to the 
second grouiid, thas the lease being intended to be perpetual, and no arrears of rent 
being due, irregularity and iinpanetuality in the payrhent of the instalments of 
rent in question were not breaches of the conditions of the lease invcHing its for- 
feiture : and, with reference to the third ground, that the condition as to the plant- 
ing of trees and sinking wells being merely a prohibition, and not a condition the 
breach of which involved the forfeiture of the lease, the Icvdse could not be cancelled 
because the lessees had planted trees or sunk wells and allowed their tenants to 
do the same, without the lessor’s consent. 

Held also that, assuming that the lessor was entitled, on the third ground, to the 
eancelment of the lease, caneelnient was not to ba deemed the invariable penalty 
for the bre'ich of such a condition as that mentioned iu that ground. The Full 
Bench ruling In Sheo Churmi v, Bussunt Singh ( 1 ) followed. 

Thi. 3 was a snif, under cl. (e)^ -s. 03 of Act XFIII of 1873. for 
tlia cancelmeiit of a lease dated the 7tli December, 1838. The 
lilaterial portion of this lease was as follows : the lessee has 

agreed to take a pernianeiit lease of maiiza Darsan from the be« 
giiiniag of 1246 fasli at an annual rent of Es. 1,111 t and 
lias executed a kabulijat, therefore this lease is granted to him : 
lie shall now. hold possession as mmtajir and ' shall ■ consider the 
Mfilment. of the following conditions to be the means of his continn- 

* iSpeci.al Appeiw, No. 1029 of 1377, from a decree of J.- W. Power, Esq.., J I'icre 
ol Gh^zipor, dated the 8 th August, 1S77, aOirminga decree of A. E C. Casey, E.rq., 
Aisist’iiit Collector of the first class, dated the 26th June, 1877. ’ . • ‘ 

a) H. C. H., N.-W. p., 1371, p. 232. 
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Before Sir Robert Stuart^ ICt., Chief Justice, a 7id Mr. Justice Spajikle. 
ABLAKH EAI A.VD OTHERS (defendants) V. SALIM AHMAD KHAN 

(PLAiNTIFFj* 
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^8'^ iiig to be lessee : (i) be shall pay the rent annual! v, iiistalment bj 

instalment, from the month of Kuar to the month of Baisakh, at the 
Ablakh Eai ? ^ , ' /* . 1 r. 

- y- times fixed bj the Government for the payment of instalments of 

revenue ; in case the rent is not so paid, all his property moveable 
and immoveable shall be sold, and the proceeds of such sale shall be 
deposited in the Government treasury towards satisfying any arrears : 

(ii) he shall not allow, without the lessor’s permission, any on© 
to plant trees, dig tanks, or sink wells, neither shall he himself 
<l) such things : as long as the lessee or his heirs ' shall continue 
t<:> pay the rent aniiaally, instalniant by instalment, the lease shall 
rem. via in force, hut if even one iastal.nieut falls into arrear the 
lease shill become null and void, and shall be cancelled”. It ap- 
peared that For m my yeai-vS, by an arrangement between the parties to 
the lease, the lessee had paid the rent into the Government treasury 
on account of revenue instead of to the lessor. The plaintiff who had 
purchased, on the 20th November 1876, the rights and interests of the 
lessor, claimed in his plaint the cancelment of the lease on the ground 
that the defendants had failed to pay instalments of rent due severally 
on the 15th November, 1876, 15th January, 1877, and 1 st May, 1877, 

• on the diie dates, and that they had allowed their tenants to plant-trees 
and sink walls, arid had themselves planted 'trees and sunk wells, 
wdthout the lessor’s permission. .The Court of first instance held 
that, as the defendants had failed to pay the instalments of rent in 
question puactually, a breach of the conditions of the lease , involviiig 
its forfeiture had taken place, and gave the plaintiff a decree can- 
celling the lease. On appeal b}' the defendants the lower appellate 
Court concurred iu the decision of the Court of first instance and 
affirmed the decree of that Court, 

The defendants appealed to the High Court, contending that 
the lease ^vas intended to be a perpetual lease, and on a proper 
construction of its terms, a failure to pay an instalment of rent 
when due did not involve the forfeiture of the lease* 

i Mr. Lonlan and Lai a Lalia Pmsad^ for the appellants^ 

Pandit Btshambkar Nath and Shah .JZzVfor the respondent. 

Ino High Court (Sttjart, G. J» and Spaiseik, J.) remanded the, 
case to the lower appellate Court for the trial of the issues stated in 
..the following . 
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Order oe Ee¥Ako, — W e are of opinion that the pleas in 
special appeal must he maintained. The lower appellate Court 
remarks that some years ago Nawal Kishore^ representative of 
the deceased Babu Ram Ratan Singh, one of the original les- 
sors ill 1838 of the village in suit, .fell into difficultieSj ani rm‘ 
the 20th November, 187-6^, his zamindari rights "were sold at 
auction to the present plaintiff, respondent. The auetion-parclia-. 
ser found that the oonditions of the leasCj as regards the pav- 
ineiit of rent, had not been complied with. He” therefore sues 
to cancel the lease in aecordaoce with the terras of the agreement 
recorded' theroin. The J uJge considers that. any private arrange- 
ment by which the lessees have bean in the habit of paying the 
rout direct to the Governaiant treasury, instead of to the lessor, 
has no bcirlag upon the cise^ and questions as to what might 
happen to respondent if aiipellant failed to pay his iastalmoots. 
The question was whetlier or not appellant had by his failure caaged 
a breach in the conditions of ilie lease. If the lessees paid dir^rt 
to the Government treasiuy they should have paid before the 
instalineot fell due^ and this they had not done. He concludes 
that it has been proved that there has been a breach in fulfilmeht 
of the conditions as regards the regular and' punctual paymeut of 
the iBstaiments on the part of the lessees, and therefore the lease 
was liable to cancelineot. lie dismisses the appeal and affirms 
the decree of the first Court cancelling the lease. On examination 
of the lease we must hold from its terms that it was intended to be 
perpetual. The original lessors reserved no profits for themselves. 
The lessjces were to pay as rent l?s. 1,111 sicca ropacs. The Go 
veniment demand -vas or is Rs. 15103-5-2^ and there is no satisfac- 
tory evidence to shew what became of the difference between these 
Jis. 1,! il and the equivalent in Quesivs cohg Rs. i. 180-7-0, after 
payment of the Government revenue. According to the terms of 
the leasCj the Rs. 1^111 Moorshedabad rupees were to be paid to 
the lessor. The first conditicra as to payment of rent is that it is 
to be paid^ instalment by instalment, when the Government revenue 
is paid. 111 case of its iion-payment all the property of the lesseesj 
both moveable and immoveable^ may be soldj and the proceeds applied 
to the liquidaiion of arrears. The second and fourth conditions 
impose upon the lessees all the rcsponsibiiilics and dutie^s of a full 
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proprietor and declare that the lessors have no concern with the year 
ly rent as specified above. The lessees are to pay for roads, dak 
and police expenses, and patwdris’ fees. The final condition i^ 
that the lease shall be held valid a^ long as the lessees shall pay 
the lessors regularly at every instalment the rent of the estate.. If 
even a single instalment in any \yay falls into arrears the lease shall 
be deemed null and void and shall be cancelled, the lessors having 
the right of making other arrangements with any one, as they 
pleased. It is not denied that, for convenience’s sake or for some 
other reason, the lessor and lessees in times past arranged that the 
rent should be paid direct to the Collector, and not to the lessor, 
.and the lease has now held good from 18B8 to May, 1877, when the 
suit was instituted, a period of nearly 39 years. It is not shown 
that the plaintiff, after his auction«purchase in 1876, repudiated thi^ 
arrangement, even if he had the power of doing so, or demanded 
the payment of rent, directly to himself. We are not therefore dis- \ 
posed to hold that, in paying the rent to the Government treasury, 
there was any breach of the conditions of the lease that would entitle 
the plaintiff to claim its forfeiture. The money paid to and received 
by the Collector in accordance with the custom of past j^ears must 
be regarded as money paid on account of the lessor and for him. 
We have seen that in addition to the alleged breach of condir 
tions in paying directly to the Government treasury, the -Judge 
finds that the payments have been made with irregularity and want 
of punctuality. Tins may be the case, but we dp not see in the 
lease itself any provisions which would justify the forfeiture of the 
lease on this account. Looking at the wording of the first con- 
dition, we should hold that a suit for rent was contemplated in the 
first inaiauce on the failure to pay wfith regularity, and a decree to 
oring to sale the moveable and immoveable property of the lessees 
in satisfaction of any arrears. We are disposed to regard the last 
condition as a provisional clause for the security of regular pay- 
ments, but not as one intended to enable the lessor to take advan* 
tage of any remediable lapse on the part of the lessees to pay their 
rent, and w© think that the fact that the lease has held good for 
39 years, and that its terms have been, in the matter of payment 
to the lessor, modified is a proof that the lease was perpetual and 
not to be cancelled at all as long as the rent was pakL It is wwth y 
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pf note thai tliwe are oilier conditions in tlie lease not affecting 
tbe question of tlie pajment of rent which has been raised in this suit, 
and which appear to be framed with the view of maintaining some 
evidence of the lessor’s proprietary rights, though the lease was in- 
tended to be perpetual. It seems to us that the suit in so far as it 
has been brought to cancel the lease because the rent was not paid 
to the representative of tlie lessor, but to the Government, must 
fail, for the reasons assigned, and that it must also fail as brought 
on the ground taken by the Judge, irregularity in payment 
and want of punctuality, there being no proof of any existing 
arrears. 

Bui there are allegations in the plaint which neither of the Courts 
below have taken notice of in their judgments. The plaintiff* states 
that the lease is liable to canoelinent because the lessees have al- 
lowed others to plant trees, and have themselves dug, and caused 
others to dig, 'wells on the land, and their doing so is an infringe- 
ment of the lease. We have no judgment of the Court below on 
these allegations ; doubtless the plaintiff is entitled to a judgment 
on them. Before we decide the appeal we must remand the case, 
imder s. 354, Act YlII of 1859, to the lower apjielkte Court to 
determine whether or not the lessees have allowed others to plant 
trees, and have themselves done so, without the permission of the 
lessor 5 * whether they have allowed others to dig wells, and have 
done so themselves, without the permission of the lessor ; and 
though doubtless we ourselves might determine the point, w’’e 
direct the lower appellate Court to say whether, in the event of 
it btsiug shown that the lessees have exercised these proprietary 
rights, they have thereby incurred the forfeiture of their lease. 


The lower appellate Court fouild that the lessees had planted 
frees and sunk wells, and allowed their tenants to do so, without the 
permission of the lessors, thus breaking the conditions of the 
lease, and that such breach of the conditions of the lease involved, 
imder the terms thereof, its forfeiture. On the return of this 
finding the High Court delivered its judgment;, the material portion 
pf which was as follows : 
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Judgment. — The main point on winch the plaintiff relied was 
default in the payment of revenue, according to the Governmenfe 
instalments, the cause of action accruing on the 16th November, 1876, 
16th January, and 2nd May, 1877. At the end of the plaint, and as 
it were an after-thought, it is stated that the lease is also liable to for- 
feiture because the lessees have dug wells and caused wells to be dug 
by others, but no instances are specified and no detail given, 
(After determining that the lessor had acquiesced in the construction 
of w^ells and gardens by the lessees and their tenants, the judg- 
ment continued :) We have already disposed of that portion 
of the appeal which relates to the alleged unpunctuality in 
payment of the revenue. We have held that "there is nothing 
in the lease to justify forfeiture of the lease in regard to the 
mode in which the revenue was paid, or the regularity or irregu- 
larity with which it was paid. In payment of the revenue the 
lessees followed an arrangement between the lessor and themselves 
winch held good from 1838 to 1877, and we also held that there 
%vas no proof that after the purchase the plaintiff* repudiated the 
arrangement ; we also lield that the lease would not justify forfeiture 
on the ground of any irregularity in the punctual payment of 
rent ; our reasons are given in our judgment of the iSth February 
of this year ; they need not be repeated here. We now hold 
regarding the issue remanded to the Judge that the sixth clause 
of the lease contains no provision that, if the lessees should build 
wells without the consent of the lessor, they should be liable to for- 
feiture of the lease. There is no such condition in this clause; on 
the contrary the concluding part of it provides that as long as 
the said leaseholders or their heirs shall continue to pay the Go- 
vernment revenue auniially, iustalment by instalment, the lease 
.shall remain in force, but if they fall into arrears for a pice even 
the lease shall become null and void, and the lease shall be cancelled. 
It is clear that the lease contemplates as the main condition that 
there shall be no default in payment of the Government revenue, 
there is nothing more than a prohibition regarding wells and plant- 
'ing trees. Even where the right of the zamindar to claim forfei- 
tare in such a case is proved, according to a Full Btoch ruling 
in SAeo Chirun v. Bussunt Siti^k (1) forfeiture is not toba’ 

; E,,N.-W.F.,lS7VP-m ' ■■■ : 
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deemed the invariable poDalty for breaeli of contract occasioned 
bj the construction of a well or improvement of a tenant’s holding. 
Witli this view of the case we decree the appeal and reverse the 
judgment of the Court below with costs, thus dismissing the 
suit as brought. 

Appeal alloivecL 


Before Mr. Justice SpaitMe and Mr. Justice Straight. 

SHIB BAT (JuDGMExVT-DEBTOR) V. KALKA HRASAD (Decree-holdeb)* 
Decree for money payable by Instalments — Execution of Decree^ Act XV of 1877 
Act), s. --Acknowledgment — Lwiitaiioum 

Hdd, in the case of a decree for money payable by instalments, with a pro- 
tIso that in the event of default the decree should be executed for the %vhoIe 
amount, that the decree-holder was strictly bound bj' the terms of the decree, and 
not having applied for execution within three years from the date of the first 
default, the decree was barred. 

Held also, the judgment-debtor having, three years after the first default, 
schnowledged in writing his liability under the decree, and signed such acknow- 
ledgment, that the decree being already barred, such acknowledgment did not 
create a new period of limitation. 

The decree in ibis case was dated tbe 14th July, 1873, and 
directed the payment of Rs. 700, together with interest at twelve 
annas per cent., in instalments, the first instalment being Rs. 200 
payable in Fus 1281 fasli (5th December, 1873 — 2nd January, 

1874) , the second being the same amount payable in Pus 1282 fasli 
( 24th December, 1874 — 21st January, 1875), and the third being 
Es. 300 payable in Asarh 1282 fasli {20th June, 1875 — 18th July, 

1875) . The decree further directed as follows:— “ In the event of 
dofaiiU the decree shall be executed for the whole amount.” On 
the 4th January, 1875, the first instalment havdiig become due 
on the 2ad January, 1874, the judgment-debtor paid Rs. 200. 
On the 22nd January, 1875, or after the date that the second 
instalment became due, he paid Rs. 150. On the llth July, 1876, 
or after the date the third instalment became due, Re paid Rs. 100» 
On the 6th November, 1876, he paid Rs. 300. On the 28tli June, 
1877, he acknowledged in writing on the decree that up to that date 
a balance of Rs. 124-1-0 w-as due thereunder, and signed this 

* Second Appeal, No 63 of 1879, from an order of W. Tyrrell, Esq,, Judge or 
Bareilly, dated the 4th April, 1879, reversing an order of Mahammad Nizam 
A!i Shan, of Bilibhit, the 20th Beeemher, 1875, 
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aclcnowledgmeni On tlie 27tli November, 1878, the decree-iiolder 
applied for execution of tbe decree. The Court of first instance 
held that the application was’ barred by limitation, being of 
opinion that it should have been made within three years from 
the date the first instalment fell due arid was not paid. On appeal 
by the decree-holder the lower appellate Court hold that, under s. 
19 of Act XV of 1877, the acknowledgment by the judgment- 
debtor of his liability under the decree created a fresh period of 
limitation, and allowed the application. 

The judgmeht-debtor appealed to the High Couri;. 


Mr. GJiatterji^ for the appellant. 

Pandit Bisliamhliar Isath^ for the respondent. 

The following judgments w^ere deli vei’ed : 

SpANKIE, j. — In my opinion the decree-holder was boiinc! 
strictly by the terms of the decree. When the first default occurred, 
under the wording of the decree, he was bound to execute it in one 
lump. The instalment arrangement then ceased. If the decree 
holder chose to continue to receive instalments, he did so at his own 
risk. When the acknowledgment of the balance due was made, it 
seems to me that the decree was already dead, and cauld no longer 
be executed. Though the cases cited (1) may not be strictlv in 
point, the principal upon which they proceed applies to this case. 

I would decree the appeal and reverse the order of the Court below 
with costs. 

Straight, J. — I entirely agree in the views of my colleagiie 
Mr. Justice Spankie. 

Appeal alloived. 

1879 APPELLATE CEIMINAL. 

September 4. . , 

, Before Mr. Justice SimighU 

EMPRESS OP INDIA GANRAJ AND others: 

Cmfessmn made hy one of several persons being tried jointly for the same off enci^ 

Act I of f Evidence Aci)^ s. ZO, 

Where the confession of a person being tried jointly with other persons did not 
implicsate hira to the same extent as it implicated sucb other persons, and was not 

tal Mookerji r. Boy Dkumpal Singh, Si 
Sardar, 13 W. B., F. B., 44 : and flira Tf, B. 28S. 
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sufficient of itself to justify his conviction, held that such confession could not be 
taken into consideration, under s. 80 of Act I of 1872, against such otlnSr persons. 
Queen v. Belat AH (1) followed. 

This was an appeal against convictions by Mr. J. W. Power, 
Session Judge of Ghazi pur, dated the 21st June, 1879. Tlie facts 
of the case are sufficiently stated for the purposes of this report in 
the judgment of the High Court. 

Mr. Colvin, for the appellants. 

The Junior Gomtummit Pleader (Babu Dwarlm Nath Banarji)^ 
for the Crown. 

Straight, J. — This is an appeal by four persons (i) Ganraj, (ii) 
Basraj, (iii) Jhammaii, (Jv) Sittu, who were jointly tried and convict- 
ed, together with a man named Samaru, at the Ghazipur Sessions 
Court on the 21st June last, for attempting to break into a dwelling 
house. It appears that upon the night of the 22nd Aj)rirof the pre- 
sent years two chaukidars, by name Palak Singh and Musafir Singh, 
were going their rounds in the town of Zamaniah, about 11 o’clock, 
wffien they suddenly lighted on some eight or ten persons apparently 
engaged in endeavouring to effect an entrance into the house of one 
Malik Ohand by breaking a hole through the wall. These officers 
at once made efforts to arrest the culprits, calling loudly for assist- 
ance the while, but the numbers against them were too great and 
after a fight and several blows being exchanged the offenders escap- 
ed. About dawn of the 23rd April, however, Samaru was caught 
close to the scene of the attempted crime, and very soon after his 
being taken into custody he made a statement. On the 28th the 
charge against him alone was gone into before Mr. Wheeler, the 
Magistrate, and in his presence Samaru appears to have given two 
farther accounts of the transactions. The result of these was that 
on the adjournment day the four appellants were placed in the dock 
with him, and at the conclusion of the proceedings the case was, 
transferred to the Court of Mr. Rustomji. Further inquiry took 
place on the 6th May, and then all five defendants 'were committed. 
Upon the hearing of the .appeal it was urged by Mr. Colvin for 

(1) 10 E. B. L. 453, S. a, 19.W. E. 1 AIL 664. See, however, Queen v. 
67 ; see also the other eases cited in the Bahur Khan,lE. Q, "H,, N.-W. P., 1$73 
second paragraph of note (2) to the 213. ‘ 

casc'.of fejiras T. Bhuic'inl, I L. E., 
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tlie four appellants : (i) that the evidence of their identity as pai^ties 
to the attempted crime was unsatisfactory, and that Palak Singh 
and Musafir Singh 'were untrustworthy witnesses : (ii) that each 
and all the confessions made by Samarii were inadmissible under 
s. 30 of the Evidence Act against his co-prisoners, because the 
statements contained in them did not admit his own participation 
in the crime, but on the contrary w^ere obviously made to show that 
he was no part]/ to it. 

Itwdllbeas w'ell to dispose of the last contention first. In 
order to do so I have very carefully examined each of the state- 
ments, five in all, made by Samaru. I need not point out their varia- 
tions or discrepancies one from the other : even were they admissible 
I should not think of acting upon them for a moment. But I am 
clearly of opinion that none of them satisfy the requirements of s* 
30, and that they are not confessions in the sense of that section. 
The charge upon which Gan raj, Busraj, Jhamman, and Sittu were 
tried in the Sessions Court was one of attempted house-breaking, 
and unless Samara’s statements went the length of admitting 
that he was at the spot approving of and coinciding in, in fact? 
in other words, that he was a principal in, the commission of the un- 
lawful act upon which the othem were engaged, I , do not think 
that such statements should ^^be taken into consideration.’’ In 
every one of them he seeks to fix guilt on the others, and to excuse 
himself, and I do not, therefore, think these so-called confessions 
implicate him to the same extent as they implicate the persons 
against whom they are proposed to be used ,” — Queen v. Belat Alt 
(1) As I pointed out at the hearing of the appeal, it seems to me that 
the test s. 30 of tlie Evidence Act intended should be applied to a 
statement of one prisoner proposed to be used in evidence as against 
another, is to see whether it is sufficient by itself to justify the con- 
Ticiion of the person making it of the o fence for which he is being 
jointly tried with the other person or persons against whom it is 
tendered. In fact to use a popular and well understood phrase the 
confessing prisoner must tar himself and tjie person or persons he 
implicates wdth one and the same brush. I therefore think that 


<1) lOB. B. 45S, S. a, 19W. R. 

%% ; see also tho otlier, cases cited in the 
second paragraph of nrite (2) to the 
case of Bmpnss r, Slmwmu^ I. L. R., 


1 All. €64. See, howeyer, Queen t. 
Bakiir Kkan, H. C. B., N.-W, 1% 1373, 
F.213. 
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Mr. Colvin’s objection to Samarii’s statements is a valid one, and 
ibej should not have been taken into consideration in the Sessions 
Court. I have however come to the conclusion after a very close 
and careful examination of ail the proceedings that, in the terms of 
s. 167 of the Evidence Act, there was sufficient evidence, without 
Samara’s statements, tojustif}" the conviction of all the appellanls, 
and I accordingly dismiss the appeal, at the same time observing 
that I do not think they were prejudiced in their defences by the 
admission in evidence of those statements. I see no ground for 
interfering with the punishment. The accused wove convicted of 
a very serious offence, which they followed up by violence to the 
officers of the law, and I think the Sessions Judge very properly 
proportioned the punishment. 

A^ypeal dismissed. 
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Before Mr. J iistice ’Straight. 

EHPEE3S OF INDIA- 17. KASHI. 

Act X of 1872 {Oritiiinal Procedure Codc^, s. 215 — Exunimatiou of witnesses named for 
the prosecution-^ Discharge of accused icithout exmilning all the vntnesses. 

Before a Magistrate discharges au accused person under s. 215 of Act X of 
1872, he is bound, under that section, to examine all the witnesses named for the 
prosecution. Empress v. JSiimtulla (1) followed. 

This was a case reported to the High Court by Mr. K. G. 
Currie, Sessions Judge of Gorakhpur, for its orders. One Kashi, 
who had been accused of an offence under s. 211 of the Indian 
Penal Code, had been discharged by Mr. J. H. Carter, the Magis- 
trate trying him, without the evidence of all the witnesses named 
for the prosecution being taken. In reiiorting the case the Sessions 
Judge suggested that the order of discharge should be allowed to 
stand, as it did not appear that there had been any miscarriage of 
justice or material error sufficiently requiring the re-trial of tha 
,, accused, " . 

Steaight, j.— I regret that I feel myself prevented by the terms 
of s, 215, Criminal Procedure Code, from adopting the suggestion 
(1) I, L. K, 3 Calc, m 
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of tlie Sessions Judge. The words of the explanation are plain and 
positive, and establish as a condition precedent to a discharge, the 
examination of all the witnesses named. It is impossible for i^e to 
saj whether Mr. Carter was right or wrong in the view he took of 
the case, but he was clearly in error in determining it without satis- 
fying the directions of s. 215. This point has already been made 
the matter of decision twice in this Court in the cases of Empress v. 
Tantia (1) and Empress v. Bohdram (2) decided 28th July, 1879. 
In both of those I followed the authority of Empress v. Himat- 
iilla (3) with which I may add I entirely agree. I must there- 
fore set aside Mr. Carter’s order of discharge, and direct him to re- 
open the case and examine the further wntnesses named, and then 
pass silch order in the matter, as the whole of the evidence may 
appear to call for. 

Before Mr, Justice Straight. 

In the Mattes op the petition op SXJKHO v, DtXRGA PRASAD and others. 

High Court, Powers of Bevision-^AcS X of 1S79> (^Criminal Procedure Code), ss. 
272,297*— of private proseeuior to move the Court in a case of acquittal. 

A private prosecutor can move the Higli Court, in the case of an acquittal, 
to exercise its powers of revision under s. 297 of Act X of 1872 (4). 

This was an application by one Sukho for the revision of a 
judgment of acquittal by Mr. W. Tyrrell, Sessions Judge of Bareilly, 
dated the 21st February, 1879. 

Babu Jogindro Natli .Chattdh^i^ for the petitioner, 

Mr, Leach ^ for the opposite parties. 

Straight, J. —This was an application by petition on the part 
of one Sukho for revision of an order passed by the Sessions Judge 
of Bareilly, acquitting four persons prosecuted in his Court by the 
applicant. At the commencement of the proceedings before me 
objection was taken by Mr. Leach for the parties whose acquittals are 
complained of to the locus stand€^ of Babu Jogindro Nath, to make 
such an application on the part of a private prosecutor, s. 272 of 
the Criminal Procedure Code giving the. Local Government alone the 

0) LegRl Eemeiiahraacer, N--W. P. (4) See In the maittr of Uardeo, 1. L. 

h II* E.,T All , 139, iu which case Stuart, C. J. 

and Turner, J,, express opinion’s to the 

(3) I, K R., 3 Calc, 389. same effect. 
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right to move against ajudgmeiit of acquittal. I was^ Lowevorj of 
opinion that this being an application for revision, it was competent 
for i- private prosecn tor to bring to tlie knowledge of this Court 
material errors that had taken place in a judicial proceeding in a 
Court subordinate to it^ with a view to having them set right. The 
circumstance that an acquittal had taken place in the Court below 
did not appear to me to affect the consideration of the objection, 
the whole question appearing to me to be whether the applicant’s 
petition showed upon the face of it material error in law^ or pro- 
cedure in the proceedings of the Sessions Court. I have carefully . 
examined it, and find it deals purely wdth questions of fact, and 
that no point of law is raised upon it, consequently there is nothing 
to revise and the record may be returned. Properly I ought to have 
rejected the former application to send for the record. 
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November 


Before Sir Robert Siuatf, Kt, Chief Justice^ and Mr. Justice Oldfield, 

BHUPAL (Defend aj?t) v. JAG RAM (Plaintiff.)* 

Condition against alienation ^Mortgage. 

Meld tliat where a person stipulates generally not to alienate his property he does 
not thereby create a charge ou any particular property belonging to him (1). 

The plaintiff in this suit obtained a decree for Rs. 72 in a Court 
of Small Causes on the 16th July, 1870. He applied for the execu- 
tion of this decree against his judgment-debtor, who on the 19th * 
December, 1871, preferred a petition to the Court executing the de- 
cree in which, after promising to pay the judgment-debt, and also 
another judgment-debt, in instalments, he promised as follows : I 
shall not alienate my own property or my father’s until the amount 
of both decrees has been paid : if I do so I will firs ^ pay the amount 
of the decrees.” In contravention of this promise he sold his property 
in a certain village to one Bhupal. The plaintiff now sued Bhupal 

* Second Appeal, Ko. 370 of 1879, from a decree of H. G- Keene, Esq., Judge of 
Agra, dated the 1 4 feb December, 1878, modifying a decree of Sayyid Munir-ud-din 
Ahmad, Munsif of Jaiesar, dated the 20tb Sex3tember, IS 78. 

(1) For other caBes in which it was B., 3 Calc. 336 ; Bam BuUh y. Sookk 
held that a mere covenant not to alie- Beoy H. C. B., N. -W. P., 1869, p. 65; 
nate does not amount to a mortgage, see Chonnee LaJl v. Pulmlumn Singh, H.C, B ’ 
Qmoo Singh r, Laiafut Mossain, I. L. K.-W. P., 1868, p. 270. ^ 
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to establish his right to recover Es. 18 1, the amount of the decrees, 
by the sale of this property. The Oourt of first instance gave the 
plaintiff a decree, and on appeal by the defendant the lower appel- 
late Court affirmed this decree. 

The defendant appealed to the High Court. 

The Senior Government Pleader (Lala J uala Prasad)^ for the 
appellant. 

Mr. Chatterjij for the respondent. 

The following jadgmeni?s were delivered by the Court : 

Stuart, 0. J.— In this case one Jawahir, in the course of execu- 
tion of a Small Cause Court decree against him at the suit of the 
plaintiff, had by a petition in the execution department dated the 
19th December, 1871, agreed to pay the debt by yearly instalments, 
and the petition then proceeds as follows : In case of default I 
shall pay the amount of both the decrees in a lump sum : I shall 
not alienate my own property and that of my father until the 
amount of both the decrees has been paid : if I do so I shall first 
pay the amount of the decrees : the first instalment shall fall due 
in the month of Baisakh, Sainbat 1929.” It is contended that this 
has the effect of constituting a valid lien by hypothecation in favour 
of the plaintiff, and that therefore a subsequent sale to Bhupal the 
defendant was invalid. But such a contention cannot be allo^ved. 
The agreement contained iu the petition is not evidence of any hj- 
* pothecation, not even of a verbal one, but simply an arrangement 
that the property should not be alienated till the debt w^as paid. la 
fact such an agreement goes to disprove that any mortgage or hy- 
pothecation was made, or even intended by it, for the very fact of 
an undertaking not to alienate” shows that neither the property 
itself nor any interest in it had actually passed to the plaintiff, which, 
if there had been a good and valid hypothecation, must have occur- 
red. The sale therefore to the defendant, appellant, cannot be im- 
pugned, The present appeal must be allowed, the decrees of both 
the lower Courts are reversed and the suit dismissed -with costs in 
all the Courts. 

Oldfield, J . — It appears that the plaintiff obtained a decree in 
the Small Cause Court against his judgment-debtor for a sum of 
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money^ and in conrse of execution of it the judgment-del) tor entered 
infco an arrangement to pay the amount by instalments, and stipu- 
lated that he would not alienate his property until the amount was 
satisfied. He, however, made an alienation by private sale to the de- 
fendant, appellant before us, and the plaintiff has brought this suit 
to have the property resold, on the ground that it had been hyj)o- 
thecated to him by the arrangement entered into the execution pro- 
ceedings above referred to. The Courts below have decreed the claim. 
The appeal on the part of defendant however must prevail, since on 
examination of the proceedings on which plaintiff relies, it cannot 
be held that the judgment-debtor made any pledge of any particular 
property to the plaintiff, for a mere stipulation not to alienate his 
property generally cannot be taken to effect a mortgage of property 
as security for a debt. The appeal is decreed and the decrees of 
the Courts below reversed and the suit dismissed with all costs. 

Appeal alloiued* 


1870 


FULL BENCH. 


Bhupal 

V. 

Jag Ram. 


1879 

November IS. 


Before Bir Rohert Bitiart, Kt,, Chief Justice, Mr, J usiice Pearson, Mr, Jus- 
tice Spankie, and Mr, Justice Oldfield, 

TJMRAO BEQAM ( Jcdgmext-uebtor ) v, THE LAND MORTGAGE BANK 
OF INDIA (DecreE'HOLUer).* 

Act XVIII of IS7Z (K-W. P. Rent Act),ss. 9, 17 l—Zand-holder—Right of Oc- 
cupancy tenant-- Tra^ufer of Right of Occupancy in Execution of Decree, 

Held (Spaxkie, J., dissenting), affirming tlie decision of- a Division Eencli of 
tLe High Court in tMs case (1), that s. 9 of Act XVIIl of 1873 does not prevent a 
land-holder from causing the sale in execution of his own decree of the occupancy- 
right of Ms ovm judgment-debtor in land belonging to himself. 

In this case an application for the review of a judgment passed 
by a Division Bench of the High Court on the 2nd January, 1878 
(1), having been granted by the learned Judges of that Bench 
(Pearson, J. and Oldfield, J.), those Judges referred to the Full 
Bench the question whether the view taken in that judgment, viz.^ 
that s. 9 of Act XVIII of 1873 was enacted in the interest of the 

* Apxdication for Review of Judgment, No. 2 of 1878. 

(1) Eeported at p. 517 of Yolunie I. of these Rcx>orts. 
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landlord and was not intended to bar a sale made with the land- 
lord’s consent, was correct or not. The grounds on which the 
review was sought were (i) that the judgment was opposed to the 
express provisions of that section, which declared^the holding of the 
tenant to be transferable among the co-sharers only, and (ii} that 
the judgment was opposed to the spirit, and defeated the object, of 
the law relating to tenants having a right of occupancy. 

The Governmeyit Pleader (Jjdldi Jiiala for the 

appellant. 

The J iinior Government Pleader (Babu Dtoarlta Nath Banar» 
yi), for the respondent. ' 

The following judgments were delivered by the Full Bench : 

Stuart, 0. J. — This is a reference to the Full Bench of the Court 
by a Division Bench (Pearson, J., and Oldfield, J.) to whom an ap- 
plication for a review^ of judgment had been presented. The Divi- 
sion Bench had held that s. 9 of the Eent Act X VIII of 187S did 
not prevent a zamindar, who was the holder of a decree against a 
tenant wdth a right of occupancy, from attaching and selling in 
execution of his decree his judgment-debtor’s occupancy-right. In 
the course of the hearing before the Division Bench, a Full Bench 
ruling of this Court in the case of AblaJch Rai v. Udit Narain Rai 

„ O 

(1) "was referred to. In that Full Bench case it was held by a ma- 
jority that the right of an occupancy-tenant was only transferable 
by sale in execution of a decree, where the decree-holder was a co- 
sliarer by inheritance in such right. I agreed with the majority 
so far, bail went further and held, and still hold, that the right to 
enforce legal process by execution of any decree against such pro- 
perty qiianiumvaleat cannot under any circumstances be taken a%vay 
unless by express words to that effect, and I referred to s. 171 of 
the Eent Act to which the attention of the Full Bench had been 
directed as strengthening my view of the meaning and application 
of s. 9. Under these circumstances I could not dissent from the judg- 
ment of the Division Bench in the present case, for, in my opiniony 
s. 9 read in connection with s. 171 allows the transfer of property 
by the execution of a decree against the tenant in the hands of any 
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decree-holder. Nor in so expounding the law do I consider that I 
am legislating by arbitrarily adding to its body. On the contrary 
I am simply giving effect to the rights of suitors with decrees in 
their hands against such a class of judgment-debtors, and which 
decrees in my view can be executed against any property or right 
and interest in property which his debtor may have, and for what 
it may be wmrth. I would therefore refuse the present application 
for a review on the grounds assigned and affirm the ruling of the 
Division Bench. 

I may here observe that the report of my judgment in that Full 
Bench case is not quite correct in one particular. I am there made 
to say that I consider that the words ^ or otherwise ’ must be 
understood to be a general expression controlling the particular 
w’ords which go before.’^ It should have been '^controlled by the 
particular words which go before’'. 

Pearson, J. — It is intelligible that it w'as the intention of s. 9, 
Act XVIII of 187S, to empower occupancy-tenants to transfer their 
rights to co-sharers by inheritance in such rights without the 
consent of the land-owner. But it is difficult. to understand that it 
w^as intended to prohibit absolutely a transfer of such rights by such 
tenants to any person to whom the land-owner was willing that 
such transfer should be made. A land-owner can oust a defaulting 
tenant in execution of a decree for arrears of rent and make over 
the holding to another person. Why should not a transfer of the 
holding be arranged and effected between the defaulter and another 
person with the land-owner’s consent? In such a transaction there 
appcws no moral turpitude or political evil such as to warrant the 
Legislature in forbidding and repudiating it as essentially bad and 
declaring it to be null and void in law. On the contrary, such a 
transaction appears to be of an innocent, unobjectionable and coii ■ 
venient nature, and incapable of harming any body. It seems also, 
as the judgment which it is sought to review observed, unreason- 
able to hold that a land-owner should not be at liberty to cause the 
sale in execution of his own decree of the occupancy-right of his 
own judgment-debtor in land belonging to himself, if he be willing 
to accept the auction-purchaser as a tenant. Although the terms 
of s. 9 are not' qualified by any reference to the consent of the 
land-owner, we are yet bound to construe them in such a reasonable 
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maimer as to avoitl absurd conclasions, I therefore adhere to the 
view expressed in the judgment of the 2nd Januaiy, 1878. 

Spankie, J. — We must, I think, accept the strict terms of s. 9 
of the Rent Act, .The rights of tenants at fixed rates are heritable 
and transferable. But no other right of occupancy shall be trans- 
ferable by grant, will or otherwise^ except as between persons who 
have become by inheritance co-sharers in such right. It seems to 
me that to allow sales, provided that the landlord consents to them, 
would be law-making on the part of this Court, We should prac- 
tically add to the section a proviso which the framers of the law 
and the Legislature might have introduced, when the Act was pass- 
ed, had they been so minded. I would therefore say that s. 9 bars 
a sale made with the consent of the zamindar, which, without 
reference to his consent, is prohibited by the terms of the section, 
except as between persons who have become by inheritance co- 
sharers in the right, the subject of the sale, 

Oldfield, J. — The question raised in this case is whether the 
sale in execution of a decree of a Civil Court; of the rights and inter- 
ests of a tenant having rights of occupancy made at the instance of 
his landlord, who has obtained a decree against him, is valid so as 
to convey any rights or interest to the purchaser. S. 9 of Act 
XVIII of 1873 is relied on to show that such a sale is invalid. 
That section is as follows: ^^The rights of tenants at fixed rates 
shall be heritable and transferable : no other right of occupancy 
shall be transferable by grant, will or otherwise except as between 
persons who have become by inheritance co-sharers in such right,” 
If this section is to be taken to mean that a landlord may not bring 
to sale his tenant’s rights in his holding in execution of a decree 
of a Civil Court obtained against him, it can only be by interpret- 
ing this section as absolutely and without qualification forbidding 
and rendering void all transfers outside the limitation prescribed 
under whatever cironmsfcanees they have been made, whether with 
the consent of the landlord, the tenant, or of both, and if so, such a 
transfer will necessarily be void although made with the consent of 
both landlord and tenant. It seems to me impossible to suppose 
that this was the intention of the law. The object of this sectiou 
was I apprel^nd to define the extent of a tenant’s interest in his 
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Iwiding as opposed to the landlord’s, and to settle what had "beeil 
a vexed qaestion, how far a tenant has the power, without the con* 
sent of his landlord, to transfer his holding. The seetion refers to 
transfers made by the tenant independently of the landlord, and it 
was not intended to disallow transfers when made with the consent of 
the landlord, or at his instance, as in the case before us, in execu-* 
tion of a decree of the Civil Court, when there is otherwise nothing 
in the law forbidding a tenant’s fights to be sold in execution of 
such a decree. It will be seen that the effect of s. 9, Act XVI II 
of 1873, is to give a larger property in their holdings to tenants at 
fixed rates than it gives to the tenants with rights of occupancy, 
and a larger property to the latter than it gives to mere tenants- 
at-wilL The first class can transfer their holdings at their own 
pleasure, and the second class can only do so under limitations. 
This distinction between the different po'Wers of transfer in difte- 
rent classes of tenants is intelligible only when w^e ascribe it to tbe 
desire to protect the landlord against transfers at the will and 
{ileasure of his tenants. It is certain that the Bent Act does not 
extend to the tenants any absolute right to be maintained in their 
l^ldings against their landlords. Tenants with rights of occupancy 
are not protected against being ejected from' their holdings by their 
landlords in execution of decrees for arrears of rent obtained against 
them by their landlords, and it would appear that the landlord 
might, if so disposed, bring to sale his tenant’s interest in his 
holding in execution of a decree for rent, niicler s. 171 and fol- 
lowing sections of Act XVIII of 1873. I see no reason to suppose 
that it was the intention of s. 9, Act XVIII of 1873, to invalidate 
the sale in the case before us. 

APPELLATE CIVIL, 


Before Mt. Justice Spajikie and Mf. Justice Stmighti 

BASAKT EAI AND others (Dbs-endants) v. KANAUJI LAL fFtAiNTiFF)* 
Usufructuary mortgage followed by sale — Revival of mortgage by cancclment of sale 
Redemption of mortgage^ — Attachme^U in the execution of decree — Claim to attached 
property -^Effect of order under Act VIII of 1859 {Civil Ffoeedure Codc)^ 

Z mortgaged in 1859 certam immoveable property, being joint ancestral 
property, for a term of dve years, giviag the mortgagee possession of tlie mort- 

* Second Appeal, No 1865 of 1878, from a decree of R. S. Saunders, Esq., Judge 
©f Fanikliabad, dated tbe 13iH November, 1878, afldrining a decree of Pandit Harsabai, 
Subordinate Judge of Farukbabad, dated tbe 2nd September, 1S7S. 
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gaged property. lu 1861 Z sold ibis property to the nnortgagee, wbereupoix the 
sons of Z sued their father and the mortgagee, purchaser, to have the sale set aside 
as invalid under Hindu law, and in August 1864 obtained a decree in the Sudder 
Court setting aside the sale. The mortgagee, purchaser, remained, however, m 
possession of the property as mortgagee. In May 1867, Z having sued the mort- 
gagee for possession of the property on the ground that the sale had been set aside 
as. invalid, the High Court held that Z could not be allowed to retain the purcbase- 
money and to eject the mortgagee, purchaser, but must be held estopped from 
pleading that the sale was invalid, in November 1867, one AT having caused the 
property to be attached and advertised for sale in the execution of a decree 
which he held against Z and his sons, the mortgagee objected to the sale of the pro^ 
perty on the the ground that Z and his sons had no saleable interest in the property. 
This objection was disallowed by the Court executing the decree, and the rights- 
and interests of 2 and his .sons were sold in the execution of the deeree, K pur- 
chasing them. In 1878 K sued, as the purchaser of the equity of redemption, for 
the redemption of the mortgage of 1859. Held that K was entitled to redeem the 
property. Held also that the mortgagee not having contested in a suit the 
order dismissing his objection to the sale of the property in execution of decree, 
he could not deny that K had purchased the rights and interests remaining in the 
property to Z and his sons. Held also that the mortgagee had no lien on the pro- 
perty in respect of Ms purchase- money. Held also that, it being stipulated in the 
deed of mortgage that the mortgagee should pay the mortgagor a certain sum 
annually as “ malihana" and the mortgagee not having paid such allowance since 
the date of the sale, .the plaintiff was entitled to a deduction from the mortgage^ 
money of the sum to which such allowance amounted. 

On tlie 17tli Jane, 1859, one Zallm Singh mortgaged a ten bis- 
was share in a certain village to Basant Rai and certain other 
persons for Rs. 2,200, for a term of five years, giving the mort- 
gagees possession of the share. On the 21st May, 1861, 21alim Singh 
executed a deed of sale of the share in favour of the mortgagees. 
The sons of Zalitn Singh sued their father and the mortgagees, pur- 
chasers, to set aside this sale as being invalid under Hindu law, it 
having been made without their consent and to meet liabilities 
created through the personal extravagance of Zalim Singh. On the 
1st March, 1861, the Court of first instance gave the sons of Zalim 
Singh a decree setting aside the sale on the ground that it had not 
been made for legitimate family purposes, but for the gratification 
of the vendee’s personal extravagances. This decree was affirmed 
by tbe Sudder Court on appeal by the mortgagees, purchasers, on 
the 22nd August, 1864. The mortgagees, purchasers, remain how*- 
ever in possession of the share as mortgagees. In 1866 Zalim Singh 
sued the mortgagees for the possession of the share on the ground 
that the sale had been set aside. On the 27fch May, 1867, the High 
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Court held, on appeal by the mortgagees,- that Zalxtn Singh could not 
be allowed to retain the purchase-money, and to eject the purchasers, 
but must be held estopped by his own act from pleading the invalidity 
of the sale. Subsequently one Kanauji Lai having applied for the 
sale of the share in the execution of a decree which he held against 
Zalim Singh and his sons, the mortgagees objected to the sale. On 
the 15th November, 1867, their objection was disallowed. On the 
.20th November the share was sold in the execution of this decree, 
and was purchased by Kanauji LaL Kanauji Lai brought the 
present suit in June 1878 for the redemption of the mortgage of the 
17th June, 1859. The facts of the-suit are sufficiently stated in the 
judgment of the High Court, to which the defendants appealed from 
the decree of the lower appellate Court affirming that of the Court of 
first instance in the plaintiff’s favour. 

Mr. Howard and Munshi Hanuman Prasad^ for the appellants. 

The Junior Government Pleader (Baba Dwarka Nath Banarji) 
mud Pandits Bishambar and for the respondent. 

The High Court (Spank ib, J. and Straight, J.) delivered the 
following 

Judgment. — The plaintiff, respondent, is the auction-purchaser 
the ten biswas zammdari share of Zalim Singh, the subject of 
dispute. He avers that the share was mortgaged on the 17 th June, 
1859, to the defendants for Rs. 2,200, and for a term of five years, 
and. that on the 2lst May, 1861, Zalim Singh executed a deed of sale 
of the property in favour of the mortgagees, giring them credit for 
Rs. 2,200, the mortgage-money, Rs. 2.50 in cash, and retaining 
Rs. 5,800 to be paid on account of debts to the plaintiff; Lalta 
Prasad and others, sons of Zalim Singh, sued to set aside the sale and 
succeeded in obtaining a final decree in their favour from the Sadder 
Dewany Adawlat, North-Western Provinces, on the 22nd August, 
1864: the defendants, however, continued in possession of the share^ 
as mortgagees: there was a stipulation in the mortgage-deed that 
Zalim Singh was to receive Rs. 75 yearly as malika^ia or 
proprietary allowance: this sum the mortgagees deducted yearly from 
the principal sum advanced on the mortgage, leaving now a balance 
pf Rs. 925 due to the mortgagees: the plaintiff claims to redeem: 
the share of Zalim Singh on payment of Lis. 925 or such sum as the 
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CouTfc shall (leolare to be dae. The defendants eontend that the 
purchase of the interest of the sons of Zalim Singh by the plaintiff 
at auction gave him no right of suit: they had no right during their 
fatlier^s lifetime : Zalim Singhhad admitted the s^ale to defeiKlants and 
he had ineffectually endeavoured to recover possession of the sharey 
but the High Court, North-Western Provinces, on the 2^7 th May,. 
1867, rejected his claim : the plaintiff’s suit to redeem the mortgage 
on the ground that the sale of the 21 st May, 1861, was invalid waa 
barred by s. 13*, Act X of 1877, and the adinbsion of Zalim Singlu 
They also contend that they were entitled tO' repayment of the sale 
consideration and that the allowance of Rs. 75 ceased from the date 
of the sale, and that there was no e^nd'itioa in the rnortgage-d’e‘ed! for 
the deduclion of this sum yearly from the principal sum advanced on 
mortgage : Zalim Singh himself realize 1 this sum prior to the sale. 
The Siibordinate Judge held that the defendants, who objected 
io the sale of the share in execution of decree and against whoso 
-objection an order was passed on the 15th November, 1867, onght 
to have contested that oi'der in a regular suit within the period 
prescribed by law:, they had not done so, and the order bename 
final, and they could not now contend that Zalim Singh had no rights 
that could be sold the plaintiff therefore had a clear right of 
suit. He also held that the property in. dispute co.uld not be con- 
sidered liable for the consideration of the sale-deed, that deed having 
been set aside by the Sudder Dewany Adawlat in 1864 : ilia 
fendants themselves have admitted all along that they were ni or t- 
gagees : as they had failed to show that the proprietary allowance 
of Rh. 75 had been paid yearly, the sum should be deducted from 
the amount of the iBortgage-loan. He accordin gly gave a decree te 
plaintiff as claimed. . The defendants appealed and repeat their origt*' 
nal pleas. The Judge held that tlie mortgage of 185&, which had 
merged in the sale of 1861^ revived when that sale was cancelled 
under the decision of the >Siidder Dewany Adawdat of 1861 : the sale 
was set aside because it was invalid under the Hindu law. He 
accepts the argument of the Sabordinate Judge in regard to the 
finality of tlK order umier s. 246, Act Yfll of 1859, and he further 
holds that defendants were not entitled to any refund of Rs. 8)000^ 
as sale-consideration, before redemption could be allowed : if they 
axe entitled to that sum, they Gould only claim it from Zalim Singh 
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personally : feey could not claim it from tlie plaintiff wlio had pur- 
chased the equity of redemption : the defendants had never brought 
a- suit for the recovery of the money. The Judge also allowed the 
deduction of Es. 75 yearly from the mortgage-loan as there was no 
proof that tlie allowance had been paid. 

Tn second appeal the same pleas are urged. The decision of the 
Siidder Dewany Adawlat of the 22nd ^iugust afBrmed that of the 
Jiidge^ dated 1st March, which set aside the sale of 1861 as not hav- 
ing been made for legitimate family purposes but for the gratification 
of the personal extravagance of Zalim Singh. It was therefore inva- 
lid under the Hindu law. But though the sale was set aside, posses- 
sion was not given to the plaintiffs, the sons of Zalim Singh. The 
defendants remained in possession as mortgagees. The sale having 
been declared altogether inoperative, and having been completely 
set aside, it cannot be said that the mortgage was extinguished by 
the execution of the sale-deed. The defendants wei'e simply left in 
possession as mortgagees. The mortgage transaction has never 
been imp ugued, and the plaintiff as the representative of the original 
mortgagor has certainly a right to redeem the mortgage. 

The Courts below appear to have rightly held that, as the defen- 
dants objected to the sale by auciioii of the rights of Zalim Singh 
and an order was passed against them on the 15th November, 1867, 
which they had never contested in a regular suit:, they could not 
now deny that the plaintiff had purchased whatever rights still re- 
mained to Zalim Singh and his sons. In holding this to be the case 
the lower appellate Court has followed the ruling in Badri Prasad 
Y, Mahammad Yusuf (1) of this Court in Full Bench. 

The lower appellate Court has not, as urged by the appellants, 
misunderstood this Court’s decision of the 27th May, 1867. That 
decisioa ruled that, although the sale by Zalim Singh was set aside, 
yet Zalim Singh (then plaintiff) could not equitably be allowed 
to retain the purchaser’s money and to eject the purchaser from the 
property sold. He must be held estopped by his own act from pleading 
the invalidity of the sale. But this decision was passed as against 
Zalim Singh himself, who on the strength of the Sadder Dewany 
Adawlat’s decision of the 22nd August was seeking to obtain pos- 
session of the property from the defendants. But it does not follow 
(1) I. L. R,, 1 AU. 88L 
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that the defendants have a lien on the property to the extent of the 
purchase-money. They are not in possession under the sale-deed, 
but were in possession as mortgagees, and as such have continued 
to be recorded in the Collector’s books. The sale had already been 
declared invalid, when the plaintiff purchased Zalim Singh’s rights 
at auction and acquired by his purchase the right of redeeming the 
mortgage. If the purchase-money had been received by Zalim Singh 
who is no longer alive, the purchasers might have sued to recover 
the purchase-money from him during his life, and might possibly 
in execution of their decree have proceeded against Zalim’s rights 
and interest in the property. They did not adopt this course, 
though the sale was, as has been observed, completely set aside by 
the judgment of the Sudder Dewany Adawlat in 1864. Any 
claim to recover the money now would appear to be barred by time, 
and the defendants, mortgagees, can have no right now to make 
the property responsible for the repayment of the purchase -money 
on account of the sale in 1861, which was held to be altogether in- 
valid, as against the plaintiff who has purchased the equity of re- 
demption of the mirtgige in 1359, and that too after the objeotioas 
■ of these defendants had been overruled, and the order made against 
them on the 15th November, 1867, had become final. 

The finding of the lower appellate Court regarding the Rs 75, 
malikanay^ is one of fact, with which we cannot interfere. The 
Judge in deducting this yearly allowance from the principal of the 
mortgage-loan has not acted contrary to law, and the plea that he 
should not have donese, because the term of the mortgage had ex- 
pired, has no force, inasmuch as the mortgagees have continued 
to hold possession under the mortgage and as long as they do so 
are bound by its conditions. We dismiss the appeal and affirm 
the judgment with costs. 

Appeal dismiss sed. 

Before Mr, Justice Spanhie and Mr. Justice Oldfield. 

KAMAL SINGH (Plain^tifp) t?. BATUL FATIMA (Defe-kdant)* 

Trust — Assignment hy Trust us — Liniitation. 

In 1840 the purchasers and recorded proprietors of a four bis was share of 
a certain village caused a statement to be recorded in the village record-of-rights 

♦ Second Appeal, No. 266 of 1879, from a decree of J. H. Frinsep, Esq , Judge- 
of Oavmpore, dated the 19th December, 1878, reversing a decree of Babn Eaia 
Eali Chandhri, Sahordinat-e Jadge of Cawnpore, dated the 4th March, 1878, 
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to the effect that B claimed to be the proprietor of a moiety of such share, and 
that they were willing to admit his right whenever he paid them a moiety of the 
sum which they had paid in respect of the arrears of revenue due on such share. 

In 1843 M purchased such share and became its recorded proprietor. In 1877 A", 
the son of jB, sued the representative of M, for possession of a moiety of such 
share alleging, with reference to the statement recorded in the record- of -rights, 
that such moiety had vested in M's assignors in trust to surrender it to B or his 
heirs on payment of a moiety of the sum they had paid on account of revenue, 
and paying into court a moiety of such sum. Held that that statement could 
not he regarded as evidence of the alleged trust, and that, assuming that the alleged 
trust existed, the suit was barred by limitation, if having purchased without notice 
of the trust and for valuable consideration. 

In 1838 one Kesri Singh was the recorded proprietor of a four 
hiswas share in a certain village. In 1839 Kesri Singh’s rights 
and interests in this share were purchased bj one Pitamhar Singh 
at a sale in the execution of a decree held by him against Kesri 
Singh. On the 7th June, 1839, Pitamhar Singh transferred his 
rights nnder this purchase by sale to one Eatan Singh and one 
Dirgpal Singh, who were recorded as the proprietors of the four 
biswas share, and paid the arrears of revenue due in respect of the 
share amounting to Rs. 108. In 1840, at the settlement of tho 
village, Bal Singh, brother of Kesri Singh, haying claimed to be 
the owner of a moiety of the four biswas share, Eatan Singh 
and Dirgpal Singh caused the following statement to be recorded 
in the village record-of-rights : ‘^We Eatan Singh and Dirgpal 
^ Sino-h have purchased Kesri Singh’s share : Bal Singh claims a 
moiety of it : he owes us Es. 54 on account of the revenue we have 
paid : whenever he pays that amount with interest, he shall become 
the proprietor of his share.” The four .biswas share ‘was then 
specified in manner following: “ Our exclusive share (one moiety)”: 

on account of Bal Singh {one moiety)”. On the 20th November, 
1843, one Muzaffar Husain purchased the four biswas share from 
Eatan Singh and Dirgpal Singh, and became its recorded proprietor. 
In 1874, at the settlement of the village, Kama! Singh, the 
son of Bal Singh, who had meanwhile died, applied to the settle- 
ment ofiScer to have his name recorded as the proprietor of a 
moiety of the four hiswas share as his father’s heir. The settle- 
ment officer refused this application. In April, 1877, Kamal Singh 
brought the pi'csent suit against Muzaffar Husain’s widow for the 
possession of a m biswas share, alleging, with 
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ri had caused to be recorded in 1840 in the village record-of-ri^hts, 

Kamal Singh . ^ ^ ^ i i i ’ 

that a moiety of the four bis was share had v^ested m them and 

Fathia. fteir assigns in trust to surrender it on payment of the sum, with 
interest^ which they had paid on account of the revenue due in respect 
thereof* The plaintiff paid into court Rs. 54, and an equal sum 
on account of interest, or Rs. 108 in all. The defendant set up 
as a defence to the suit that the plaintiff’s right was extinguished 
by length of time, because Ratan Singh and Dirgpal Singh were 
not trustees of the property when they assigned it to Muzaffar 
Husain, and because, assuming that they were trustees of it when 
they so assigned it, Muzaffar Husain had purchased it in good 
faith, without notice of the trust, and for valuable consideration. 
The Court of first instance held that Ratan Singh and Dirgpal 
Singh were trustees of the property, and that Muzaffar Husain had 
not purchased the property in good faith, as he. had purchased 
without making any inquiry, and the suit was consequently not 
barred, and gave the plaintiff a decree. On appeal by the defend- 
ant the lower appellate Court, for reasons which will found stated 
in the judgment of the High Court, dismissed the suit. The 
plaintiff appealed to the High Court. 

Mr. ISihlett, for the appellant. 

Pandits Ajudhia Nath and Nand Lai, for the respondent. 

The judgment of the Court \^SPANKrE, J. and Oldfield, J.) 
was delivered by 

. SpANKIB, J. — The property in suit was recorded in the namo 
of Kesri Singh, w’ho fell into arrears in 1838 to the amount of 
Es. 108. In 1839“ Ratan Singh and Dirgpal Singh bought the 
rights and interests of Kesri Singh, and in 1840 they paid up the 
arrears of the entire share of four biswas. It is now alleged that 
Bal Singh, a brother of Kesri Singh, was also the owner of half 
the land, and the plaintiff relies upon an entry in the settlement 
record of 1840, which it is contended not only amounts to a 
recognition of Bal Singh’s title by Ratan Singh and Dirgpal Singh, 
but shows that they continued to hold Bal Singh’s share in trust, 
and plaintiff now seeks to pay the share of arrears due by Bal 
Singh and to take over the share, . W e are far from satisfied that 
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the acknowledgment can be regarded as evidence of a trust as 
between Bal Singh and the original purchasers of Kesri Singh’s 
rights. The entry is to the effect that a petition had been presented 
by Bal Singh claiming to be the owner of half of the four biswas 
in possession of Ratan Singh and Dirgpal Singh, and that the latter 
are willing to allow his share, when he pays the arrears due on it. 
We doubt whether these words are sufficient to raise a valid trust 
such as that which the plaintiff is endeavouring to set up. There 
is no undertaking on the part of Ratan Singh and Dirgpal Singh 
that they would continue to hold Bal Singh’s share in trust for 
him and his heirs, over any extent of time, until some one of them 
was able to recover the laud. In effect they did not do more than 
express their willingness, if Bal Singh chose to pay up his arrears, 
to give him upihe land. Bal Singh might have availed himself 
of this opportunity but he never did. There does not appear to 
have been any promise to give up the land at any future time after 
long years of enjoyment of it to any other person than Bal Singh. 
If there vras any agreement at all, it was a present one between 
the parties, bat beyond the entry already referred to there is no 
sufficient evidence of agreement, and Ratan Singh and Dirgpal 
Singh continued to be recorded as the owmers of the entire four 
biswas. They were not the first purchasers of Kesri Singh’s rights, 
which had been bought previously by one Pitarabar Singh, and 
had been sold by him to Ratan Singh and Dirgpal Singh on the 
7th June, 1839, and it was probably owing to this circumstance, 
and not caring to litigate the point whether Pitambar Singh had 
bought four or two biswas, W' hen he purchased Kesri Singh’s 
rights, they, who had paid up the arrears due to Government on 
the entire share, which was recorded in the name of Kesri Singh 
alone, were willing to release two biswas to Bal Singh, if he chose 
to discharge the arrears that would be payable by him. Beyond 
what has been stated there is nothing to show that the transaction 
had any of the charaoteristios of a trust. Pitambar Singh was put in 
possession of the share; Ratan Singh and Dirgpal Singh pur- 
chased it from him, and had to pay Es. 108, Government arrears, on 
account of it, and certainly obtained possession of the font biswas as 
Kesri Singh’s. They continued to hold them as owners, being 
recorded' as such in the settlement record, until Dirgpal Singh 
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died, and subsequently Ratan Singb and bis brother Mardan Singh 
sold the four biswason the 20th November, 1843, to the defendant’s 
husband, in whose possession and that of his family the property 
remained for twenty-nine years before the plaintiff made any claim 
to it in 1874, to the settlement officer, who in October, 1874, reject- 
ed his claim. The plaintiff then allowed two years and a half to 
elapse before he brought the present suit. The lower appellate 
Court, after reviewing the old Regulations which related to transfers 
by the Collector of a defaulting share or patti of an estate, distin- 
guishes the alleged transfer in this case from those made by 
authority, and if we understand him aright, he appears to regard 
it as one made by agreement or mutual understanding beween 
Bal Singh and Ratan Singh and Dirgpal Singh, and accepting that 
view, he looks upon their possession as that of trustees or mortga- 
gees. But as already observed there is no other evidence of a mutual 
understanding or agreement then the entry in the settlement record, 
by which, as we are advised at present, no trust was raised. All the 
circumstances point to a different conclusion from that at which 
the Judge has arrived. There was a sale in execution of a decree^ 
and very soon after a sale by the auction-purchaser to Ratan 
Singh and Dirgpal Singh, and immediately, or very soon afterwards, 
the latter obtained full possession of the four bis was and paid 
up all the arrears due upon the share, and at this time the lower 
appellate Court itself admits that there is no record to show that 
Bal Singh’s rights and interests were recognised as then existing, 
and that an assignment of them was made to Ratan Singh and 
Dirgpal Singh by authority,” though, strange to say, he adds that 
tho presumption is that they were so transferred as in similar 
Ctxses of default of land revenue. The presumption would appear 
to be the other way, assuming it to be the fact, as stated by the 
Judge, that Bal Singh’s rights were not even recognised by the 
revenue authorities. It is also inconsistent with the other view of 
the case which he immediately adopts, that by private agreement 
or mutual understanding Ratan Singh and Dirgpal Singh held as 
mortgagees or trustees. Assuming however that the Judge is 
right in this view, we are of opinion that he was justified in hold- 
ing that the claim was barred by limitation, for there is nothing 
whatever to prove, nor is it alleged, that the purchasers from Eutau 






TOL. IT.] 


- ALLAHABAD SEBIBS. 


465 


Singtli and Mitrdan Singli in November^ 1843, took ilie property 
with any notice of the trust, and it is certain that the purchasers 
in 1843 bought for a valuable consideration and have been holding 
ostensibly as proprietors from that date. Under these circumstan- 
ces limitation would run from the date of that conveyance. So that 
this suit fills ahogether, whether or not we admit a trust in 1839-40, 
and we therefore dismiss the appeal and affirm the judgment with 
costs. 

Appeal dismissed. 


CRIMINAL JURISDICTION. 

Before Mr, Justice Straight, 

In fHE MATTER OF THE PETITION OF GOBIND PEA SAD AND ANOTHER. 

Act XLV of 1860 (Penal €ode')i s. i^l-^Ci'iininal trespass. 

Certain immoveable proi:>erty was tlie joint undivided property of 0, G, and a 
certain other person. R obtained a decree against G for the possession of such 
property and such property was delivered to him in the execution of that decree in 
accordance with the provisions of s, 264 of Act X of 1877. 17, in good faith, with the 
iateution of asserting her right, and without any intention to intimidate, insult, or 
annoy /?, or to commit an offence, and G, in like manner, with the intention of 
asserting the right of his co-owners, remained on such prope 2 i;y. Eeld that, under 
such circumstances, they could not be convicted of criminal trespass (1). 

Re-entry into or remaining upon land from which a person has been ejected by 
civil process, or of which possession has been given to another, for the purpose of 
asserting rights he may have solely or jointly with other persons, is not criminal 
trespass unless the intent to commit an offence or to intimidate, insult or annoy is 
conclusively proved. 

THI8 tvas ail application to tbe High- Court for the exercise of 
its powers of revisiou under s. 297 of Act X of 1872. The facts 
of the case are sufficiently stated, for the purposes of this report, in 
the judgment of the High Court. 

Mr. Leach, for the petitioners. 

Pandit Ajudlda Mathj for the opposite party. 

SteAight, J. — ^THs is an application for revision under s. 297, 
Criminal Procedure Code, of an order of the Magistrate of 
Mirzapiir, passed upon the Srd of September last, convicting two 
(1) Sec also Mmpressv, Buik Singh,^ I, L. R., 2 All 110. 
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persons, namely one Gobind Prasad and Cbaurasi, his wife, of 
criminal trespass under s, 441, Penal Code* The case has been 
very fully and exhaustively discussed before me by the pleaders 
? on both sides, and I must frankly say, that 1 have expe- 
rienced the greatest difEculty in forming any determinate opinion 
upon it. This has arisen from the unusually vague and elastic 
language used in s. 441, which, if not closely scrutinized and 
strictly interpreted, might lead to its application to sets of facts 
or circumstances, for which it was never intended by the Legisla- 
tive authorities who framed it. For it is easy, enough to conceive” 
multitudinous eases, some approaching the verge of absurdity, that 
; wmuld fall within the letter, not the spirit, of the section, and which 
no one would for a moment consider fit subject even for civil 
proceedings, much less for a prosecution in a criminal court. To 
lay down any rule, as to the extent to which its operation should 
be limited, is scarcely possible, but it is plain that its scope must 
he confined within those hounds that common sense and sound 
reason dictate. In this view let us see what the words of the section 
practically enact, and ho\y they are to be practically applied. First, 
there must bo an unauthorised entry into or upon property,— 
unauthorised, that is to say, either directly against the will of the 
person in possession, or constructively against his will, in the sense 
that he who enters has an unlawful intention, w'hich, were it known 
to such person, would make him object, forbid or prevent the entry 
that in ignorance of such intention he sanctions and permits ; or, 
again, if the entry has been lawfully and legitimately obtained, there 
must be an unlawful “remaining,” either directly or constructively 
against the will of the person in possession, to be judged by the 
tests already explained. In either case, the unlawful entry or 
unlawful remaining must be with intent (i) to commit an offence, 
(ii) to intimidate, (iii) to insult, (iv) to annoy, any person in 
possession of the property. As to these intents, the first three 
are sufficiently explicit by the light of ss. 40, 503 and 504 of 
the Penal Code; but as to the fourth, very grave difficulty 
arises to ascertain what is or is not meant. Is the word “ annoy ” 
to he taken in its fullest and most general sense, or with what 
limitations is it to be construed? The varieties and differencea 
of human temperament are so innumerablo that it is next to impos- 
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sible to estimate to wliat lengtlis a literal definition miglit not 
extend. It is a matter of daily observation, that what will annoy 
one man will not disturb an emotion" in another ; and in a vast 
oommnnity like the native population of this country, the endless 
fancies, feelings and prejudices, religions or caste-born, necessarily 
are stronger and more sensitive with one set of persons than with 
another. It must, therefore, be that the word annoy” in this sec- 
tion 441 must have some plain and intelligible construction placed 
upon it, and its application must not bo left to depend upon each 
individual case and the peculiarities of character or idiosyncrasies 
of feeling of the special person who comes forward to complain. 
It seems to me that the word annoy ” in s. 441 must be taken 
to mean annoyance that would generally and reasonably affect 
an ordinary person, not what would specially and exclusively 
annoy a particular individual. 

I cannot agree in the argument of the pleader who appeared 
to support the conviction, that where an entry upon property is in 
itself illegal, that is sufficient to establish one of the criminal in- 
tents required by s. 441. Because an act is illegal in the sense 
that it is a breach of a man’s duties and obligations under the civil 
law to obey and submit to any process that is sought to be enforced 
against him by execution or otherwise, it does not follow as a 
necessary consequence that that act is criminally unlawful and 
therefore punishable. The intent with which the act is done must 
be established by clear and convincing evidence of such character 
and description as the particular nature of the case requires. 

So far I have dealt with the intent to annoy. But with intent 
to annoy whom? ^^Any person in possession of such property.’’ 
Then the question arises what sort of possession is here intended, 
express or implied, constructive, in the sense of legally entitled 
to ”, or actual, as contemplated in s. 530, Criminal Procedure Code. 
As to this last-mentioned provision, it is plain that, in the interest 
of public peace, it may be used to declare and protect the possession 
of a mere trespasser until he is ousted by due course of law.” 
How far a person in that position could invoke the provisions of 
s. 441 of the Penal Code against the party legally entitled to posses- 
sion,” for making an entry upon property in the occupation of 
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tbe trespasser, I am not prepared here to disonss. That would be 
opening lip tlie discussion of a question of so expansile a character 
that, as it is. unnecessary for the purposes of the decision of the 
present case, I avoid entering upon it. Suffice it that, to deal with 
the matter before me, I am of opinion the possession contemplated 
and intended by s. 441 must be actual in the sense and meaning of 
s. 530, Criminal Procedure Code. 

Having tlius dealt with the legal aspects of s. 441, let us see in 
what way it can be applied to the present case, the circumstances 
of which are as follows : — On the 16th January, 1873, Grobind 
Prasad, Chaurasi his wife, and his brother Kalika, jointly niort- 
2 a£ed to one Ram Ratan Das four houses, two situate in Narghat, 
in Muzaffarganj mohalla, and one at Tirmohani, for an advance of 
Rs. 2,000. It was stipulated by the deed that the loan should be 
repaid within six months, otherwise it would become a deed of condi- 
tional sale. Neither the capital sum nor any portion of it was 
repaid within the time mentioned, and on the 12th February, 1874, 
notice as required by s. 8 of Regulation XVII of 1806 was duly 
issued. Some arrangement then appears to have been come to be- 
tween the mortgagors and the mortgagee, the result of which -was 
that, on the 4th July, 1874, the two houses at Narghat were sold . for 
Es. 833-8-0 and the proceeds of such sale w^ere handed over to Ram 
Ratan Das. The years grace from the notice of February, 1874, 
ran out, but no further steps were taken by the mortgagee, who on 
the 15th March, 1875, accepted a further sum of Es. SOO on account 
of his debt, thus making a total of Rs. 1,133-8-0 paid in satisfac- 
tion of the 'original principal sum of Es. 2,000. On .the 24th 
August, 1876, an order of foreclosure was made and issued. There- 
upon a suit for possession was. instituted, which was met by the 
defence that, as the plaintiff had accepted the payments before men- 
tioned, his claim to foreclosure was barred. The Subordinate J udge 
of Mirzapur, who tried that case, decided in the plaintiff’s favour, 
and against his decision Chaurasi and Kalika appealed. The judg- 
ment, however, stood good as against Gobind Prasad, who, on the 
25th June, 1877, executed an agreement by which he promised to 
pay the balance due, with interest, within one year, failing which 
the plaintiff should have a decree for possession. It was intended 
that Kalika and Chaurasi should be parties to that document, hut 
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as a matter of fact they were not : on the eontrarVj they lodged 
an appeal against the Subordinate Judge’s decision, which was heard 
on the 29th Novemberj IS77^ and resulted in their favour. Gobind 
Prasad failed to fulfil the terms of the agreement, and the twelve 
months having elapsed and principal and interest not having been 
paid, Kam Ratan Das applied to be placed in possession of the two 
houses in Muzafhirganj mohalla and Tirmohani. To this Gobind 
Prasad objected : firstly that the grounds upon which the appeal of 
Kalika and Chaurasi had been allowed applied equally to him 
as a ’matter of defence to the plaintiff’s claim ; secondly that the 
houses were the joint property of himself and the other two mort- 
irasors of the mortgage-deed of 1873. The SLibordinate Judge 

too o o o 

passed an order of possession on the 2ad November, 1878, against 
which Gobind Prasad appealed to the Judge, and his case came on 
for hearing and was dispose*! of on the 14th November, 1878, the 
appeal being dismissed. Meanwhile, on the ILth November, the 
aniiu of the Court had gone to give possession of the housedn 
Mazaffiirganj mohalla to Ram Ratan Das, but he there found 
Salika and an agent of Chaurasi on the cliabiitra, who said they 
owned a share of the house '‘and objected, and so I went back 
and reported to the Court”. A few days later another amin was 
sent, who gave possession as directed by s. 264 of the Civil Pro- 
cedure Code, Kalika objecting and Gobind Prasad being upon the 
premises at the time. This was the full extent of possession ever 
obtained by. Ram Ratan Das. Between November, 1878, and 
April, 1879, disputes continued between the parties, and instead of 
directing his attention towards obtaining possession of the house in 
question by due process of law, Ram Ratan Das seems to have 
resorted to the Criminal Court for sureties of the peace by Gobinc! 
Prasad and his relations, no doubt with the view of making a cheap 
short cut to secure his object, namely, to force a surrender of the 
property. Ultimately, early in April, he preferred a charge under 
s. 441 against’ Gobind Prasad and Chaurasi for criminal trespass, 
which he alleged to have taken place on the 15th April. For 
some reason best known to himself the Magistrate, instead of 
taking up the case under the section upon which complaint had 
been made, proceeded of his own motion to deal with the matter 
under s. 530, Criminal Procedure Code, and on the Sth May he 
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found that Gohind Prasad and his wife were in possession of the 
house, but he directed them clear out within 10 days. ” This 
most irregular order, made in the teeth of the words of the section, 
came up to this Court for revision and was necessarily quashed by 
Mr. Justice Oldfield, who directed that the possession of Ghaurasi 
must be maintained, while he at the same time pointed out that 
the complaint under s. 441 should be disposed of. 


On the 14th July Gohind Prasad and his wife appeared be- 
fore the Magistrate, to , answer the charge under s.441 for the 
alleged trespass on the 15th April, and after a hearing they were 
on the 14th J uly convicted and fined one rupee. They took no steps 
to set this conviction aside, and on the 1st September a second 
complaint was lodged before another Magistrate against them for 
an alleged trespass on the 14. th July, the very day when they had 
been in attendance at the Magistrate’s court. Upon this charge, 
after they had been given twenty-four hours’ grace to turn out of the 
house, they were, on the 3rd September, convicted and fi,ned Us. 200 
each. It is that conviction and sentence that now comes before this 
Court for revision. The only other facts that should be recapitulated 
are that, on the 17th February, Gobind Prasad had filed an applica- 
tion to be declared insolvent, which was rejected by the first Court 
but granted on appeal to this Court, and that on neither occasion 
before the Magistrate did Ram Ratan Das himself appear as a wit- 
ness or to support his complaint. 

Such were the circumstances out of which the Magistrate was 
called upon to decide as to the guilt or otherwise of Gobind Prasad 
and his wife under s. 441, Penal Code, and it is as to the propriety 
of his determination upon that point that the case now , comes 
before this Court. I do viot forget that I must deal with it, not as I 
should with an appeal, hut simply as a matter for revision under s. 
297, Criminal Procedure Code. At the same time it is my duty to 
see that the Magistrate had before him sufficient legal evidence to 
justify him in convicting. Applying the tests I have already advert- 
ed to in the earlier part of this judgment, I am clearly of opinion 
that no such possession as is required by s. 441 was ever proved to 
have been in Ram Ratan Das so as to make Gobind Prasad liable 
either for his entering into ” or remaining” on the premises in 
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qnestioii. Re-entry into or remaining upon land from wMcli 4 per- 
son has been ejected by civil process, or of which possession has been 
given, to another, for the purpose of asserting riglits he may hate 
solely or jointly with other persons, is not criminal trespass unless 
the intent to commit an offence, or to intimidate, insult or annoy is 
conclusively proved. Evidence of any such intent in this case 
seems to me to be altogether absent, nor does the complainant him- 
self come forward to establish anything of the kind. Rightly or 
•wrongly, both Kalika and Chanrasi allege a joint interest in the 
house in Muzafhirganj mohalla, and the former has made formal 
objection to possession of it being given to Ram Rataii Das. The 
original mortgage was joint, and of all four houses jointly, the loan 
wasjoint, the payment of the Rs. 1,133-8-0 was made on the joint 
account, and so accepted by the mortgagee, and the agreement of 
25th June, 1877, was intended to be joint, though it was only execut- 
ed by Gobind Prasad. Without enumerating other facts in the case, 
that appear to me to negative any of the intents under s. 441, there 
is quite sufficient to justify Gobind Prasad in protesting that what 
he has done has been with the band fide object of asserting his rights 
or the rights of his co-sharers. Ram Ratan Das, if he had thought 
proper to do so, had only to put the machinery of the civil law in 
motion, and it would have accomplished for him all that he required, 
but he elected to appeal to the Criminal Courts, and he has no one 
to‘ blame but himself if he finds that he must now revert to the 
course of procedure he should have originally adopted. The con- 
victions are quashed, - * 

Co7ivicUon8 quashed^ 

APPEL1.ATE CIVIL. 

Before Sir Eohert Stuart, Kt, Chief Justice, and Mr. Justice Oidjidd 

BAMADHIJ^ AXD ANOTHEE (BEPEXDAXTS) V. MAHESH and ANOTHEE (PLAINTirFS) 

Arhiirixtion-^ Filing of aicard-^Ap^peal Act ^ of 18 < / {Civil Procedure Code), 
ss. 2, 520, 621, 522, 526, 526, 5SS. 

Where, in a Bait for the filing of an award made on a private reference to 
arhitratioD, the Court of first inbtance, holding that there was no reason to remit 
sncli award to the reconsideration of the arbitrator, under the provisions of s. 520 

First Appeal, No. 69 of 1878, from a* decree of^Maulvi Sultan Husain, Siibor- 
cliiiate Judge of Gorakhpur, dated the 5th April, 1S7S. 
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of Act X of 1877, or to set it aside tinder s, 621 of tHat Act, did not proceed to 
give Judgment according to such award followed by a decree, hut merely directed 
that such award should he filed, held that its order was not appealable as a decree, 
©r as an order. 

This was a suit in which the plaintiffs claimed under s. 525 
of Act X of 1877 that an award made on a private reference 
to arbitration should be filed in court. The defendants objected 
to the award being filed on the ground that the arbitrator bad 
determined matters not referred to arbitration, that the award was 
vague and consequently incapable of execution, and that the arbi- 
trator had been guilty of misconduct and corruption. The Court 
of first instance, holding that the award was valid, made an order 
in the following terms ^ Ordered, that the claim of the plaintiffs 
be deoreed.” 



Bamadhin und’Tulsi Ram, two of the defendants, appealed to 
the High Court against ^%e decree” of the Court of first instance, 
contending that the arbitrator had determined matters not referred 
to him, and had been guilty of misconduct and corruption. 

Pandit Ajudhia Nath, Lala Lalta Fmsad^ and Maulvi Medhi 
Easariy for the appellants. 

Mr. Nihhtt and Munshi Xas7ii Ff^asad, for the respondents. 



The following judgments were delivered by the High Court: 

Stuart, 0. J.— A preliminary objection is taken by the plain- 
tiffs, respondents, that the present appeal does not lie, seeing that 
it is an appeal from an order, which, taken in connection with the 
relief asked for in the plaint, is simply an order directing the 
award to be filed as provided by s. 5-26, Act X of 1877, and that 
such an order is not one of those made appealable by s. 588. 
This objection must be allowed. The award in the present case was 
made in a private arbitration, but the effect of s. 526 is to plac® 
it on the same footing as an award made in an arbitration made 
before the Court, and the procedure to be followed for enforcing 
the award must be precisely the same in both cases. Instead 
therefore of the Subordinate Judge recording the order he has 
made, by which he appears to decree the plaintiffs’ claim on its 
toerits, he should have proceeded as directed by s. 526, read in 
connection with s. 522 of Act X of 1877, and given a formal 
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judgment according to the award and a decree follow'ing upon such 
judgment. And this he ought to do still. The present appeal is an 
incompetent proceeding ; we cannot hear it but must disallow it 
with costs. 

Oldfield, J.— The suit before us was brought for filing an 
award under s. 525, Act X of 1877. The Subordinate Judge 
has decreed the claim, and the first question we have to determine 
is w'hether the appeal now preferred by the defendants is main- 
tainable. By s. 525 the application made under that section 
has to be numbered and registered as a suit between the applicant 
as plaintiff and the other parties as defendants, and it is incumbent 
on the Court to determine if any such grounds as are mentioned 
in ss. 520 and 521 are shown against the award, and if not, it 
is provided by s. 526 that “the Court shall order the award 
to be filed, and such award shall then take effect as an award made 
under the provisions of this chapter,” i.e. chapter xxxvii. I 
understand this to mean that the Court, after ordering the award 
to be filed, shall proceed, to do as directed in s. 522, le. give 
judgment according to the award and follow the judgment so 
(riven by a decree (1), and that the decree will then be enforced in 
ae manner provided for the execution of decrees, and no appeal 
will lie from such a decree except in so fer as the decree is in 

excess of or not in accordance with the award. In the suit before 

us the Subordinate Judge has determined questions under ss.. 
620 521, but his final order is merely that the claim be decreed, 
and’iookLg to the plaint and the nature of the claim this amounts 
only to an order for filing the award ; no judgment according to 
the award followed by a decree required by s. 522 can be said 
to have been given, and the question does not arise whether there 
is an appeal with reference to the provisions of s. 522.. 

Nor do I consider that there is any appeal from the order that 
has been made. It is not one of those orders from which an appeal 
is allowed by s. 588, and it cannot be held to be a decree as the 
word is de^ed in s. 2. Act X of 1877, so as to give a right 
of appeal as from a decree, as has been urged before us, for the 
order is not the formal order of the Court in which the result of the 
(1) Sifhib Ram Jha v. Kashee Nath Jha, 21 IV. B. 295. 
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suit (and the proceeding is a suit) is embodied; tlie order for filing 
an award is but an interlocutory order, a step in the decision of tbe 
suit, the result of wbiob is embodied in tbe final decree wbich tbe 
law (s. 522) directs shall follow judgment. The Court below 
should be moved to give judgment in accordance with the award 
and a decree to follow it. There mayor may not be an appeal 
from that decree according to circumstances, but. this appeal must 
I think be dismissed with costs. 

Appeal dismissed^ 


Before Sir Bolert Stuart, Kt, Chief Justice, and Mr. Justice Pearson. 

SHEO PRASAD (Defendant) A. B. MILLER, Official Assignee to the High 
Court, Calcutta, (Plaintiff).^ 

StaL 11 and 12 Viet., e. 21 {Insolvent Act), ss. 21, 24, 26, 32 — Yolimtarif^ 
conveyance by Insolvent. 

Wliere two days before a person was adjudicated an insolvent and his property 
had by order vested in the Official Assignee, under tbe provisions of Stat. 11 and 
12 Viet., c. 21, such person bad, not spontaneously, but in consequence of 
being pressed, assigned to a particular creditor certain property, held by Stuart, 
C. J., that such assignment was not voluntary’’ within the meaning of s. 24 of 
that Statute, and was therefore not fraudulent and void under that section as 
against the Cfiicial Assignee, 

Eeid by Pearson, J., that such assignment was not a voluntary one in the 
sense that it was mjide spontaneously wdthuut pressure, but as the vesting order 
was not passed on a i>etition by the insolvent for his discharge that section was 
not relevant to the case. - 

One Baij Nath and his two brothers Bansi Dhar and Ghasi Ram 
carried on business at Calcutta under the style of Nanu Mai. These 
persons also carried on business at Cawnipore under the style of Bansi 
Dhar and Ghasi Ram, and at Lucknow under the style of Chotey 
Lai and Sita Ram. On the 20th December, 1875, the firm of Bansi 
Dhar and Ghasi Ram were indebted to Sheo Prasad the defendant, 
wrho carried on business at Cawmpore, in certain moneys. On the 
same date one Ram Prasad residing at Lucknow^ was indebted to the 
firm of Chotey Lai and Sita Ram in certain moneys. On the 21&t 
December, 1875, two of the creditors of the firm of Nanu Mai applied 
to the Calcutta High Court that Baij Nath and his partners might 

Pirst Appeal, No. 151 of 1873, from a decree of Babu Ram Kali ChaudhrL 

Subordinate tiudge of Cawupore, :dated the 25th Seiiteiubeiv lSTB. 
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be adjudicated insolvents. - On the 22nd December, 1875, such 
persons were adjudicated insolvents by that Court, and that Court 
made an order vesting their property in the OiBciai Assignee of the 
Court. In December, 1877, Mi\ A. B. Miller, the Official Assignee, 
instituted the present suit against the defendant to recover from 
him the amount of Ram Prasad’s debt to the firm of Choley Lai 
and Sita Ram, which he alleged had been fraudulent!}' trans- 
ferred to him by Baij Nath. This debt was transferred under a 
^Unikka'' drawn on one Kanahiya Lai by Ram Prasad in favour of 
one Paras Ram, the agent of the defendant. That rukka was drawn 
in the following terms ‘^My friend Lala Kanahiya Lai, Rs. 10,352 
are due by me to Baij Nath: 1 now draw this rukka in jour 
favour to the effect that under his assignment I am caiisiiig 
lis. 9,452 to be paid to Paras Ram on account of his debt: take a 
receipt from Paras Rain according to this 7nikka and enter the 
amount in my account: I will give credit for this item against 
my item of deposit, at the time of adjustment of accounts : it is 
necessary that you should attend to this matter.” The riildn pur- 
ported to have been drawn on the 20th December, 1875. The 
plaintiff alleged that the debt had been transferred, not as appeared 
from the nikka and the books of the firm, before the 22nd Decem- 
ber, 1875, when Baij Nath, Bansi Dhar, anclGhasi Ram were 
adjudicated insolvents, but after that date, and that the transfer 
was fraudulent and void. From the evidence of Paras Ram it 
appeared that the rukka was drawn under these circumstances : 
Two or three days previously to the 20th December, 1875, Paras 
Ram had learnt that the Bank of Bengal at Liicknow' had refused 
to negotiate a lumdi drawm by Baij Nath, and he bad therefore on 
behalf of the defendant asked Baij Nath for the money due to the 
defendant On the 20th December, 1875, he again asked Baij 
Nath for the payment of the debt, requiring payment in cash. 
Baij Nath replied that he had no money, but that if Paras Ram 
W'ould accompany him to Ram Prasad’s house, he would cause Ram 
Prasad, who owed him money, to pay the debt. Paras Ram 
accordingly accompanied Baij Nath to Ram Prasad’s house, where 
a settlement of accounts took place between Baij Nath and Ram 
Prasad, and a balance of Es. 9,452 being found due to the former 
by the latter, Ram Prasad drew the rukka in question and gave it 
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to Paras Ram. The Court of first instance held that the debt was 
transferred after the 2'2nd December, 1875, and that the transfer 
was fraudulent and void, and gave the plaintiff a decree. The 
defendant appealed to the High Court. 

Mr. Colvin^ Pandit Bisliamhhar Bath, and Babu Prasad^ 
for the appellant. 

Mr. Howard and Mr. Greenway ^ for the respondent. 

The following judgments were delivered by the Court: 

Stuaet, C. J. — This appeal must be allowed. The simple 
question is whether the rukka drawn by Ram Prasad on Kanahiya 
Lai was transferred by the former to the defendant, Lala Sheo 
Prasad, honestly and for good consideration, or '' voluntarily” with- 
in the meaning of that word in s. 24 of the Insolvent Act 11 and 
12 Viet., c. 21. That is the sole question before us, and it must 
be answered favourably for the rukka and against the plaintiflf. 
The facts material to the question may be stated as follows : — The 
tnJc/ca was drawn and transferred to the defendant on the 20th 
December, 1875, and on the 22ad December, 1875, the parties 
represented by the plaintiiBF were adjudicated insolvents by the 
Calcutta Insolvency Court. By s. 20 of the Insolvent Act the 
whole estate of the insolvent, without necessity of express con- 
veyance or assignment, vests in the Assignee in trust for the benefit 
of the insolvent’s creditors. By s. 21 it is provided that the 
Assignee shall take possession of such estate, and by s. 26 it is, 
among other things, enacted that persons holding property of, or 
being indebted to, the insolvent shall hold such property for, and 
pay according to such indebtedness to, the Assignee for the general 
benefit of the creditors of such insolvent. These sections of the 
Insolvent Act give to the Assignee an absolute title to and com- 
plete control over the entire estate of the insolvent as at the date 
of the vesting order. But by s. 24 of the Act it is enacted that 
if any insolvent ^ ^ ^ ^ ^ shall voluntarily convey, 

assign, transfer, charge, deliver, or make over any estate, real or 
personal, ^ * to any creditor, or to any other person in 

trust for or to, or for the use, benefit, or advantage of any creditor, 
every such conveyance, assignment, transfer, charge, delivery, and 
making oyer, if made when in insolvent circumstances and wUIm 
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two months of tlie date of tlie adjudication of insolvency * * ^ 

shall be deemed, and is hereby declared to be fraudulent and void ’ 
as against the assignee of such insolvent”. Relying on this sec- 
tion the plaintiff claims the value represented by the rukka on the 
ground, first, that the 20th December, 1875, was not its true date, 
and secondly, even if it was, that the rukka was given voluntarily 
and fraudulently, that is, in fraudulent preference of the defendant. 
But I can see nothing in the evidence to support such a contention. 

It is very clear in the first place that the 20th December, 1875, 
vras the true date of the rukka ; this is the plain inference from all 
the evidence on the subject. The plaintifiTs recorded statements to 
the contrary are not distinct and absolute according to certain 
knowledge on his part, but as rather snggestedly asserted with the 
view apparently of giving him a locus standi for contending that 
the date of the rukka was subsequent to the vesting order, and the 
transaction was voluntary and fraudulent within the meaning of 
s. 24 of the Insolvent Act. It is also in evidence that the debt 
represented by the rukka was due by Bay Nath to the defendant, and 
there was therefore good consideration for the transfer to the defen- 
dant. There is also evidence to show that the defendant Sheo Pra- 
sad, by himself or by Paras Ram his manager, had been pressing 
for payment of the debt due to the defendant by Baij Nath, and it 
is further in evidence that Ram Prasad discharged his debt to Baij 
Nfath by honestly and in good faith transferring to the defendant the 
rukkuy which appears to have been duly cashed by Kanaliiya LaL 
Under these circumstances it is idle to argue that the rukka was 
obtaiHed by the defendant by any voluntary or fraudulent act on 
the part of Ram Prasad. 

Some English cases were referred to at the hearing on the part 
of the appellant and they appear fully to support his contention. 
Thus in Strachan v. Barton (1) it was laid down that, in order to 
make a payment to a creditor by a bankrupt a fraudulent preference, 
the bankrupt must be a volunteer, and not pay in consequence of 
“ any request or pressure for payment on the part of the particular 
creditor. During the argument Pollock, O.B., remarked that the 
simplest request may be sufficient if payment was the result of 
that request* In answer to a suggestion by counsel that there 
a}25L. J. N.S. Ex.jl82. 
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was no request, and that the offer of payment on the part of the 
bankrupt was voluntary, the Chief Baron observed that it was only 
voluntary in the sense that the .bankrupt offered it to satisfy the 
demand of the creditor, and he gave his judgment in aceordanoe 
with these views. Alderson, B., was of the same opinion. He said : 
“The question is what is the meaning of a voluntary payment?. 

I understand it to be a payment made by the debtor alone” that 
is by the debtor -without pressure or solicitation on the part of his 
creditor. He goes on to say, “ The test in cases such as the present 
is, would the bankrupt have made the payment without the creditor’s 
coming ?” In .the present case the creditor undoubtedly did come, 
for it S clear from the evidence to which I have referred that Bay 
Hath was ’ hard pressed for payment by the defendant and his 
manager. In the same case Martin, B., concurring, observed that 
“every creditor has a right to go to his debtor and get his debt, if 
he does so lon& fide. But in Mogg v. Baker (1) it was distinctly 
laid down, that a payment is not necessarily voluntary because 
pressure, in the ordinary sense of the word, has not been used. 
There the question was, whether a possession of goods was voluntaiy 
tinder the then Insolvent Act. Lord Abinger, than whom no man 
better understood the law on this subject, said, ‘that if a demand is 
made by a creditor bond fide, and a transfer takes place in pursuance 
of that demand, that takes it out of the case of voluntary transfer 
contemplated by the Insolvent Act’, and he observes that the constant 
practice at Nisi Prius has been that a demand by a creditor is 
sufBcient.” 

Another case referred to at the hearing vi-as that of Ex paHe 
Hitcheoeh (2) before Bacon, Chief Judge in Bankruptcy, where 
traders in a hopeless state of insolvency, three days before they 
suspended payment, paid in the ordinary course of business, and 
without any motive for favouring the payee, a considerable 
sum to a creditor, who received it bond fide, and the payment 
was upheld. In giving judgment Bacon, 0. J., said, “ The act of 
the debtor was the only thing that could be inquired into, and if 
the act done by him could be referred to any other motive than 
that of giving one creditor preference above another, the payment 

a) 4 and W. Si8 ; S. C., 8 L. J. m « L. J. N. S., Chaac. and Banir. 
H.S-Ex. 55. <»• . 
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would not be fraudulent or void'’. In the same judgment (p. 82) it 
was further observed ; Here was a debt paid to a person entiiled 
to receive it, and received in good faith by the payee. Cleariy, it 
came within the proviso at the end of the section, llie statute had 
put the law upon a plain, reasonable, straightforward footing, by 
having saved the rights of payees acting in good faith. No motive 
could here be assigned for the bankrupts preferring this creditor 
to any other. In order to make out that the payment was fraudu- 
lent, it should have been proved that there was such a preference, 
or some motive for presuming such a preference must be shown 
from the other facts proved. Hero a fraudulent preference was 
neither proved, nor could it bo justly or reasonably inferred that 
there was any motive for such preference.” 

Many other authorities might be cited to the same effect, ami 
they all go to sliow that, until the bankruptcy or insolvency of a 
debtor takes legal eftect, he does not act voluntarily in the sense 
of giving a fraudulent preference, where he simply |)ays a debt 
that is really due at the request, in good faith, of a particular cre-^ 
ditor. That such was the state of things in the present case can- 
not reasonably be doubted. And this view of tlie facts before us 
derives considerable force %vhen the present state of tho law of 
debtor and creditor in these Proviuees is considered, I have a!- 
readp in another case, Kheta Mai v. Claud Lai (1), shown what that 
law is, and I may be here allowed to repeat what I there laid down, 
I there said: — There is no bankruptcy law’ in these Provinces, 
nor any coercive legal process which can be enforced against tho 
property of an unwilling insolvent for the benefit of all his credi- 
tors. A person in the position of the present defendant, appellant, 
may avail himself of the provisions of the Code of Civil Procedure 
for the purpose of heing relieved of his debts, but lie can only do 
so under the conditions of that Ooie, ho himself being the appli- 
cant, and under executed process by arrest or imprisonment. No 
such result can be attained by the legal action ot any or even all 
of an insol vent’s creditors. Doubtless creditors and their debtors 
can agree as to the disposal of property for the benefit ot the' 
former, and that is an agreement of course that can be given effect 
to; But irrespective of such an agreement ani'Ong a deutor ami 
(1) L L. IL C All. 173. 
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his creditors, the law, at least in these Provinces, places no ooib- 
pnlsory machinery in the hands of the creditors as a body. Qii 
the other hand, , there is no law in this country to .prevent a debtoi? 
from making an assignment of his estate for* the banefife of all or a 
limited class of his creditors ; nor, fo.r that matter, from his assign- 
ing, conveying, or settling his estate in favour of any person or 
persons whom ho may wish to. favour, provided of course that he 
makes those assignments, seUlernents, or conveyances without 
fraud, that is, honestly and in good faith. The fundamental prin- 
ciple that underlies this state of things is that, so long as the law 
does not step in to deprive a man of his control over his estate, he 
remains suijxiris.^ and can up to the last moment of its possessioia 
deal with his property as he thinks fit. The legal right remains 
in him, and if he acts honestly and in good faith, and not fraudu- 
lently, he may transfer his estate, or any portion o| it, to any one 
or more of his creditors, but whose acceptance of such tvansfer or 
assignment, or whatever the form of the conveyance may he, of 
course deprives them of all further relief against their debtor, and 
the only remedy of other persons to ^yhoin he is indebted, and who. 
IiaVe by that means been excluded from any such transfer, assign- 
ment, or other conveyance, can only be against such property of 
the debtor as ma}^ not have been so dea,It with, or against the 
debtor’s person U).” Sucli undoubtedly is the la\y binding on 
this Court, and according to it, Baij Nath and the defendant, 
acting without any fraudulent intent, but in good faith, with res- 
pect to a debt honestly due by the one to the other, were justified 
in their dealing, aod the plaintiff cannot interfere between them, 
The Subordinate Judge does not appear to. have, understood 
the law on the subject, but ha.s occupied himself witli irrelevant 
and trivial cotisiderations and details (juiie iaimaterial to the case. 
And not apparently knowing the law he was probably misled by 
tho somewhat confused and evasive contention on the part of the 
Gfficiiil Assignee persisteiitly and ^ elaborately maintained before 
him. Our judgiuent must therefore be.for the appellant, and the suit 
must be dismissed^ with costs in the Court b.elo\y and in this Court. 

■ PjEarson, J.— Ram Prasad’s debt to the firm of Chotey Lai 
and Sita Ram, and that firm’s debt to the defendaiit, appellant^ 

(IJ at page 179. 
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on tiie daie df the alleged transfer of the former debt are not 
points in issue. The single point for determination is, whether the 
as.signment \Vas made before or after the date of the order by which 
the property of the insolvents, Baij Nath, Bansi Dliar, and Ghasi 
Bam was vested in the plaintiff. (After determining that the 
assignment was made before the date of the vesting order, the learn- 
ed- Judge cOnlinuedS: The assignment made by him was not a 
voluntary one in the sense of having been made spontaneously with- 
out pressure, but as it has been stated by the respondent’s attorney 
that the vesting order of the 22nd December, 1875j was not passed 
in consequence of any petition filed by the insolvents for their dis- 
charge, s. 24 of the Insolvency Act is not apparently relevant to the 
case. 1 would decree the appeal and dismiss the suit wdh all costs. 
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Befvh Sir Robert Stuart, KL, Chief Justice, and Mr. Justive S2mnliie. 

SURJU PRASAt) ( Peaintiff; BHAWANI SAHAI ( 
BuUh-nama-^Mohgage— Agreement creating a charge on immoveable jjrojxrfg^Regis- 
traiidri-^Siamji'-Sult for moneij charged on immoveable 2>roperig, 

Certain immoTeable property haviug beeii attached iii tlie execution of a Re- 
feree held by S, B and L objected to the attdchnieht. An arrangement was siibse- 
qiiently etfected betweeti the objectors and the parties to the decree winch result- 
ed in all parties jointly filing a suhh-hama^* in court, in Which B and fj, who had 
purchased the rights of the judgment-debtor in the attached property, agreed to 
pay the amount of the decree, which excee(ied one huiidred rupees, within one 
year, and hypothecated such property as security for the payment of such amount; 
S having sued upon this document ciaiming to reeovk the amount of the decree 
by the sale of such property^ /-te/d" that the document required to be registered^ 
and not being registered the suit thereon was not maintainable. 

Casei^ decided by tlie High Court in which the suleh-namaf having been relied 
on, ncit as containing the hypothecation itself, but as evidence only of a separate 
parbl agreement, or in which a decree having been made in accordance with the 
terms of the document, was held not to require registration, remarked upon and 
distinguished by Spjcxkie, 3. 

This was a suit for Hs. 159-7-3, bdng tlie amoiinf; of a 
decree dated the 4tli Aiignst, 1865, charged on certain immove- 
able propertj bj a dated the 30 th Jnlf, 1866, 


’^8ecohd Appeal, No. 116 of 2879, from a decree of H D. Witlock, Esq.^ 
•Judge of Azamgarh, dated the 20th November, 1S7S, affirming a decree of Mauivi 
Miihammad Zahur Husain, Munsif of Azamgarb, dated the 26th June, 1S7S. 
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The plaintiff obtained this decree against one Bliiha Eai and 
applied for its execution against his judgment-debtor. The pro- 
perty on which the plaintiff now sought to enforce a charge was 
attached in the execution of this decree and advertised for sale. 
One Bhawani Sahai and his brother Brij Lai ol>Jected to the attach- 
ment and sale of this property. On the 80th July, 1866^ the 
. pleader for the decree-holder^ the pleader for Bhawani Sahai. the 
pleader for Brij Lai, and the pleader for the jiidgment-dehtor 
presented to the Court executing the decree the sideli*nama^’ in 
tirtue of which the plaintiff now sited. This document, upon w^hich 
n court-fee of eight annas had been paid, recited that the interests 
of the judgment-debtor in the property had been sold to Bhawani 
Sahai and Brij Lai for the amount of the decree, Bs. 135-2-0, and 
that the judgment-debtor v^as no longer in the possession of his 
interests in the property, blit such interests were in the possession 
of the purchasers. The instrument then proceeded as follows : 

That it being necessary to satisfy the decree, we the objectors 
W’ho are in possession of the property have undertaken to pay the 
amount of the decree^ and promise to pay the same within one 
year: that in default of such payment the propert}’ shall be sold at 
auction in satisfaction of the amount of the decree : that until the’ 
payment of the ranoUnt, we the objectors have by j^othecated the 
property and promise not to transfer" ife directly or indirectly : that 
if we “wish to sell it in order to satisfy the decree, we shall obtain 
the permission in writing of the decree-holder to our doing so'k 
This document was verified by the pleaders of the parties concerned. 
The Court xipon its presentation ordered the application for 
execution of the decree rind the objections to be removed from the 
■file of pending cases. The decree not having been satisfied within 
the time mentioned in the document, the plaintiff applied Tor its 
execution against his judgnient-debtor in February, 1868. Iii 
1878 he again applied for the execution of the decree against bis 
jodgment-debtor. This application xvas refused on the ground that 
it xvas barred by limitation. The plaintiff subsequently brought 
the present suit on tlie ^^sideh-nama'' against Bhawani Sahai, suing 
liim in his own right and As the heir of his brother Brij Lai, who 
had in the meanxvhile died. The defendant set up as a defence to the 
suit j among other things, that any charge created upon the properly" 
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by the document in suit could not be enforced as the charge exceeded 
Es. 100 in value and the document was not registered, and that 
the docuoient being improperly stamped could not be received ill 
evidence. The Court of first instance held that the document was 
invalid being insufficiently stamped and dismissed the suit. On 
appeal by the plaintiff the lower appellate Court held, among other 
thingSj that the document required registration and not being 
registered could not affect the property in suit. 

The plaintiff appealed to the High Court. 

Munshis Ilamiman Prasad and Kashi Prasad, for the appellant; 

Babu Dwarlca Rath Muhaiji, for the respondent. 

The following judgments were delivered by the Court ; 

Stuaut, C. J. — It is unnecessary to consider the findings of 
the lower Courts in this case, as the objection taken on the ground 
of the suleh-nama not having been registered is fatal to the plain- 
tiff’s claim, and the appeal must therefore be dismissed with costs. 
There is also an objection that the document does not bear any 
stamp. The Judge suggests that it might still be stamped under 
s. 17 cf the Stamp Act then in operation, X of 1862, but I do not 
observe that any off'er of this bind was made by the plaintiff, and 
it need not be considered, seeing that the compromise cannot be 
looked at on account of its non-registration, the value covered 
l)y it being considerably more than Es. 100. I must, however, 
guard myself against being supposed to acquiesce in the extra- 
ordinary and repugnant opinion recorded by the Judge respecting 
the effect of the sideli-nama on the plaintiff’s claim. He finds 
that this instrument should have been registered, and not having 
been so it cannot be read in evidence, and jet at the same time he 
proceeds to argue upon its contents, calling it a new agreement 
which the plaintiff had violated and that the defendants are therefore 
free from their liability. I must therefore take care to confine 
myself to his decretal order by which he upholds the Miinsifs 
decree dismissing the suit, and I would dismiss the present appeal 
with costs. 

Bfakeie, J. — The plaintiff obtained a decree on the 4th Au- 
gust, 1865, against Bhika RiJi money. The house and pro- 
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party of tlie j adgment-dobtor were attached in execution of the 
decree. The defendant Bhawani Sa'hai and Brij" Lai, deceased,- 
and Mitliu Lai, cousin of Bhika Rai, objected that the house was 
their property. An arrangement was effected on the 30th July, 
1866, with the decree-holder, and a compromise filed in \fhieh the 
defendant and Brij Lai undertook that the money shduld be* p'aid 
in one year, 6t iil default te pay it, arid they hypothecated the pro- 
perty that had been attached, in which they had private^ become' 
the ])urchasers of the shares of the judgment-debtor and Mithu 
Lai hia cousin, as collateral security for the debt. The present 
suit is to recover Rs. 159-7-3 principal and interest, the amount of 
the decree, by sale of the property attached, and which was subse- 
quently hypothecated in the compromise. The defendant Bhawani 
Sahai j for himself and as heir of Brij Lai deceased, contended that 
the suit Was barred by lapse of time i that the property hypothe- 
cated was worth more than Rs. 100, but the instrument Was not 
registered and not’ properly stamped^ that after the compromise 
.plaintiff coiatiriued to execute his decree against the jadgment-debt- 
or and received Rs. 50, thus acting in opposition to the terms of the 
compromise, which therefore became inopei'ative.- The first Court 
held that there was an hypothecation of the property in the compro- 
mise, and that the deed was inadeqnately stamped, and to such an“ 
hypothecation no liability was attached : the defendant might have" 
been personally liable, but more than twelve years had elapsed from" 
the date of the compromise : the claim' also was barred by the three 
years limitation as the hypothecation was a nullity. The suit was dis- 
missed. The lower appellate Court noticed that in 1877, when plain- 
tiff took" out execution against the defendant, the Court held that 
defendant the judgment-debtor had been absolved from liability 
under the decree by the compromise, and the order was affirmed 
in appeal, and the plaintiff referred to the Civil Court. The Judge 
holds that it Was not barred because plaintiff had prosecuted his claim 
with all due diligence in the execution department: the deed 
however w"as not properly stamped : but there was no reason 
to suppose that fraud was intended, and the plaintiff was therefore 
permitted to make good ‘ the value : but the deed required to be' 
registered and being unregistered could not be received. The* 
Judge also held that the piaiatiff could not sue on the compromise^ 
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because he himself had endeavoured to obtain the amount of his 
decree in execution after the compromise had been executed ; he 
therefore dismissed the appeal. 

It is contended iu second appeal that, as defendant undertook 
to pay the money under the deed of compromise in 1866, he could 
not be released from his liability by the act of plaintiff in rea- 
lising a portion of the decree from the judgment-debtor. Look- 
ing at all the circumstances of the case, an I having regard 
to. the fact that the money received by the decree-holder after the 
oompvomise had been executed, is said to be deducted from the 
amount now due from the parties who effected the compromise, %v6 
should not have been dispose 1 to hold the respondent free from 
liability under the deed. Bat what is termed the compromise is, 
in this case, much more than a more oompfomise. It accepts the 
debt due by the judgment-debtor, anl the defendant and Brij Lai, 
who had purchased the interests of the j udgraent-clebtor and his 
cousin Mithu Lai in the property attached, agree to discharge the 
debt in a year, and they hypothecated the property that had been 
altached, and which was purchased by them, as security for the 
debt. Sueb an instrument is a “mortgage-deed,” inasmuch as by 
it the defendant and his brother obliged themselves to pay money 
to the plaintiff, and it evidences a pledge of the property for seeur- 
iniT the payment of the money. Under the Stamp Act in force in 1866 
tbTs instrument, being an obligation for the payment ofmpney, 
would not have been admissible as a mere agreement, or as a raci- 
mma, if it bad been necessary to bring a suit upon it, and the 
later Acts are not less stringent. The immoveable property pledged, 
it is not denied, is worth more than Rs. 100, and the instrument 
should have been registered, as the suit to enforce the Hen is 
brought upon the deed itself, and the plaintiff seeks under it to 
bring to sale the property hypothecated, therein and thereby to 
recover his money. He cannot therefore say that the deed is sim- 
ply a recital of a c )mproini3e, and it is to be regarded as merely 
information given to the Court of an oral agreement between the 
3 >arties for the adjustment of the proceedings in execution pending in 
Court. Thecasecited by plaintiff, Ramdyal v. Jhaunnan Lai (l),doe3 
pot apply, asin that case it did not appear that the agreement referred 
(1) H, C. B., K.-W. 1S71, p. IL 
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to ia the compromise was made iu writing. The actual agreement 
liad been orally made^ and tlie document pat into Court was simply a 
petition informing the Court of the arrangement arrived at by the par- 
ties. The plaintiff’s pleader has put in several decisions of this Court 
which he argues rule the point in his favour, and are to the effect 
that such documents as that now before the Court need not be 
fully stamped or registered as bonds or mortgages. But I have 
very carefully gojie into these cases, and now refer to them in 
fietail. " 




Bhikam Ram v. Hanuman Prasad (1) — -In th^s case tlio 
decree under the compromise dated 12th June, 1866, gave a lien 
on the property to the decree-holder, and the claim before the 
Court was not to enforce the compromise but clearly to enforce the 
lien given by the decree. Jiwan Sbigh v. Ranipartab Singh (2) — 
In this case the sixth plea in appeal raised the point whether the 
transaction in dispute was valid, the deed not haying been properly 
stamped and registered. It is doubtful whether the plea was 
pressed. It is certain that the judgment does not determine the. 
point and that it is absolutely silent with regard to it. Mid'and 
Ram V. Cheda Singh (3j — In this case the petition put into Court 
was held not to be the agreement itself. It was filed iu order to 
inform the Court that an oral agreement had been made and it 
asks for postponement of sale. The judgment proceeds upon the. 
fact that the agreement itself (apart from the petition ) had never 
been denied. Bamidhar v. Ahmad Hasain Khan (4) : Ban'sidhar. 
V. Muza far Husain Khan (5)— In these cases there were several 


petitions asking for postponement of sale which were not alleo>ed 
in the subsequent claim to have been the basis of that claim. The 
dispute arose out of the several agreements, to pay high interest. 
When the cases came before the High Court the learned Jado*es 
ruled that the first Court had misunders.tood the iiaturo of the 
claim, which was not founded on the petitions, but on a separate 
oral agreemeni There w^as no 'hypothecation whatever in those 
agreements or petitions. Bishamih Husain v. Imarnmimssa (g)— 


nivLtrtisfl aK; i\u^ 

1S70, decided 8th ^(6) J- A.'ss of 1876, deeidca Sth 
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In its judgment this Court expressly stated that it tos satisfied 
that the document objected to was not a coinproraise, but simply a 
petition informing the Court regarding an arrangement at which 
the parties had arrived. This judgment cites, as ruling the point, 
the case of Ramdyal v. Jhawinan Lai (1) which I referred to above 
as cited by plaintifF’s pleaders during the hearing, and which I have 
held inapplicable to the present case. It also cites for the same 
purpose the case of BanBidliar v. Ahmad Husain Khan (2) above 
referred to. The learned J udges lay it down that such a petition, 
nob being the agreement itself, cannot be rejected as evidence of 
an arrangement between the parties simply because it was not 
sufficiently stamped and was not registered. 

It will thus be seen that none of the rulings cited are applicable 
to this case in which the claim is based upon the hypothecation 
contained in the compromise. Here the document, put in in execu- 
tion of a decree and not embodied in a decree charging the pro- 
perty, which propei'ty plaintiff seeks to sell in order to secure his 
money, is not relied upon as evidence of a distinctly separate parol 
evidence, but as the hypothecation itself. Such a document 1 hold 
to be one which must be sufiiciently stamped, and if necessary, as 
it is here, registered. I would therefore on this ground dismiss the 
appeal and affirm the judgment wuth costs. 

Appeal dismissed. 
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Before Sir Rohert Stumrif Chkf Justice, and Mr. Justice SpamMe. 

EANJIT SINGH (Dependant) SHEO PRASAD RAM (plaintiff) and 
RAGHU IS^ANDAN RAM (Defendant)* 

Appellate Court, Powers of— Additio7i of parties Act X of I B7 7 (Civil Procedure 
Code)fSS. 32j 682 — Act X F o/ 1877 ( Limiiaiion Act), s, 22. 

iS soed iV and i? jointly and severally for certain moneys. The Court of 
first instance gave S a decree for such moneys against iV and dismissed the suit 
against R. N appealed from tlie decree of the Court of first instance, bnt *8 did not 
appeal from it. The Appellate Court, at the first hearing of Ks appeal, made M a 
respondent, the period allowed by law for S to have preferred an appeal having then 

(1) H. C. R., N.-W. P., 1871, p. 14. (2) R. A. 82 of 1876, decided 3rd May, 

1877, 

Second Appeal, No. 1152 of 1878, from a decree of R. Wall, Esq., Judge of 
Qhazipiir, dated the 24th September, 1878, reversing a decree of ll^Iunshi Zamir-ud- 
din Ahmad, Assistant Collector of the first class, dated the 27th May, 1878. 
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187^ expired, and eventually reversed the decree of the Court of first instance, dismiss- 

' ■ — ■* ing the suit as against Vand giving JS a decree against E. Held that, although the 

Ran JIT SisoH Appellate Court was competent to make E a party to the appeal, under ss. 32 and 582 
Sheo PaASAB ^ 1877, yet it was not competent, with reference to s. 22 of Act XV 

Bam. of 1877, to give -S' a decree against the former not having appealed from the 
decree of the Court of first instance within the time allowed bylaw. 

The facts of this case are sufficiently stated for the purposes of 
this report in the j udgments of the High Court, to which Ranjit 
iSiugh, one of the defendants in the suit, appealed from the decree 
of the lower appellate Court. 

Lala Lalta Prasad ^ for the appellant. 

Munshis Hamiman Prasad^ Kashi Prasad^ and Siikh Ram^ for 
the respondents. 

The following judgments were delivered by the High Court: 
StttakTj C. J. — The question in this case is a very nice one, 
showing a certain conflict between the law of procedure and the 
law of limitation relating to suits and decrees. It is the first time 
1 have met with it as a Judge of this Court, and I am not aware 
that it has arisen in any of the other High Courts. The circum- 
stances under which it comes before us for decision in the present 
appeal are these ; —The plaintiff*, respondent, instituted a suit in the 
Court of the first class Assistant Collector* at Ghazipur, on the 14th 
December, 1876, against Raghu Nandan Ram and Ranjit Singh 
for recovery of Rs. 164-11-3 principal and interest, being the pro- 
fits of a one-anna share in a zamindari estate from 1281 to 1282 
faslk A decree, however, was not made in that suit till the 27th 
of May, 1878, when the Assistant Collector found the claim proved 
as against Raghu Nandan Ram, and decreed accordingly against 
that defendant with all costs, but the suit as against Ranjit 
Singh ^vas dismissed. Raghu Nandan Ram, however, the defen- 
dant against whom the decree had been given, appealed to the Judge 
■who, after inspection of the record of the Court of first instance 
and hearing the pleaders of the parties, ordered that Ranjit Singh, 
although he bad been absolved by the first decree, should be made 
a respondent in the appeal before him, and the appeal thus supple- 
mented was heard by the Judge and decided by him against Ranjit 
Singh, whom in his Judgment he somewhat inaccurately calls an 
^'outsider,’’ but whom he nevertheless found accountable for a large 

4 ' ■ ^ ■ r 
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Against this order of the Judge the present second appeal has 
been brought in which it is contended, among other things, that 
the Judge s decree against Ranjit Singh was illegal, seeing that 
Ranjit held the decree of the first Court in his favour, and that decree, 
under the Limitation Law, Act %Y of 1877, sch. ii, art. 152, had 
become final, seeing that the limitation period thereby prescribed, 
mz. 30 days, had expired before the filing of the appeal to the Judge. 
The two material dates are these, the 27 th of May, 1878, when the 
Assistant Collector’s decree dismissing the claim against Ranjit 
Singh was given, and the 10th of July following, when the 
appeal to the Judge was filed, so that 43 days had expired. 

This contention on the part of the appellant must be allowed. As 
a general rule there can be no doubt that a Judge under the present 
procedure law, Act X of J 877, is acting within his powers when 
he orders a party in the position of this Ranjit Singh to be made 
a respondent in an appeal before him. Indeed, s. 582 read 
with s. 32 is to my mind sufficient for such a general conclu- 
sion. But in the present case there is. this peculiarity, that the 
Judge, who must be taken to have known the law he was administer 
ing and the legal position of the parties in the matter in issue 
before him, was bound to take cognizance of the fact that, while he 
thought itdesirable that Ranjit Singh should be made a party to the 
appeal, this same Ranjit Singh had obtained a decree in his 
favour in the suit which was the subject of that same appeal, and 
that since the date of such a decree the limitation period provided 
by law had run out, and that the appeal before him, so for as it 
impugned that decree, could not be entertained . Instead, however, 
of proceeding in this way, the Judge made an order as if Ranjit was 
a party properly before him, and which order therefore cannot 
stand. Whether such is a satisfactory state of the present law of 
procedure may perhaps be doubted, for it humbly appears to me 


surplus, and he therefore decreed the appeal and set aside the order 
of the lower Court, thereby reversing the Assistant Collector’s 
decree. The Judge added to his order this remark : The effect 

of this decision will be that I give a decree in favour of respondent 
as against Ranjit for the amount claimed, viz, Rs. 164-11-3, wdth’ all 
costs, and interest thereon at six per cent per annum”. 
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to be very awkward and embarrassing that a power or discretion ves” 
ted in a Judge for tbe purposes of justice may be defeated by 
another and almost contemporaneous law. The result is that the 
Judge’s order against Ranjit Singh comes to nothing and must 
be set aside, and pro tanto the present appeal must be allowed 
•with costs. 

Spankib, J.— The plaintiff, respondent, sued Ranjit Singh, 
Eaghu Nandan Ram, and others, defendants, for Rs 164-11-3 prin- 
cipal and interest, being the profits of a one anna share in a zamin- 
dari estate from 1281 to 1282fasli. The question was whether 
Ranjit Singh or Raghu Nandan Rura, or both of them, owed the 
money claimed, and in what proportion the sum sued for 
should be recovered. The first Court decreed the claim in full 
against Raghu Nandan Ram and dismissed it in regard to Ranjit 
Singh. The defendant Raghu Nandan Ram appealed, but plaintiff 
accepted the decree which absolved Ranjit Singh and did not 
appeal from it as he might have done. The Judge found it neces- 
sary to make Ranjit Singh a respondent, and having done so, he 
decreed the appeal of Raghu Nandan Ram and set aside the order 
of the first Court. He added these words, — The effect of this 
decision will be that I give a decree in favour of respondent as 
against Ranjit Singh for the amount claimed, viz,, Rs. 164-11-3, 
with all costs, and interest at six per cent per annum”. 

It is contended in second appeal by Ranjit Singh that, as neither 
plaintifi nor Raghu Nandan Ram had appealed against the Munsifs 
decree as regards him, no decree should have been passed against 
him in appeal : the Munsif’s decree absolving him from all res- 
ponsibility, not being appealed, became final : the powers given 
by s. 582, Act X of 187T, are not applicable to the case, and 
if they w^ere, the appeal as against appellant was barred by limi- 
tation. 

S. 582, Act X of 1877, provides that the Appellate Court shall 
have the same powers in appeal under ch. xli as are vested by the 
Code in Courts of original jurisdiction in respect of suits instituted 
under ck v, and by s. 587 the provisions contained in ck xli shall 
apply as far as may be to appeals under ch. xlii. After a suit has 
been instituted i S. 48, ch. the Court 
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has power tinder s. 32 (chapter iii, relating to parties and their 
appearances and acts), on or before the first hearing, upon the 
application of either party, to strike out the name of any party, 
whether as plaintiff or defendant, improperly joined. By the 
second clause of the section the Court has fvoprio power 

to order any plaintiff to be made a defendant, or any defendant to 
be made a plaintiff, and also that the name of any person who 
ought to have been joined whether as plaintiff or defendant, or 
whose presence before the Court may be necessary in order to enable 
the Court effectually and completely to adjudicate upon and settle 
all questions involved in the suit, be added. Under s. 73, Act 
VIII of 1859, and s. 37 of Act XXIII of 1861, corresponding 
with ss. 32 and 582 of Act X of 1877, the Appellate Courts in past 
years have always felt themselves at liberty to add parties who 
have been parties to the original suit. 1 have no doubt that the 
lower appellate Court in this case did not exceed its jurisdiction in 
making Ranjit Singh, a defendant in the suit, who was no party 
in the appeal, a respondent, to enable it effectually and completely 
to adjudicate upon and settle all questions involved in the appeal. 

It has, however, been urged that when Eanjit Singh, defendant 
in the suit, was made a party to the appeal as respondent, the 
limitation prescribed by law within which an appeal must be insti- 
tuted had expired so far as he was concerned. 

CL 5, s. 32, Act X of 1877, provides that all persons whose 
names are added as defendants shall be served with a summons in 
manner hereinafter mentioned, and (subject to the provisions of the 
Indian Limitation Act, section 22) the proceeding as against them 
shall be deemed to have begun only on the service of such sum- 
mons.” It has been contended that ‘‘the parties whose names are 
so added” are parties whose names have been added on the applica- 
tion of the plaintiff, or on their own application, and that the clause 
does not refer to cases in which the Court acts on its own authority 
and without application. It has also been suggested that the 
preceding clause shows this. The clause runs thus:: — “Any person 
on whose behalf a suit is instituted or defended under section 30 
may apply to the Court to be made a party to such suit,” and 
then follows the fifth clause, all parties whose names are so added 
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&c.” Bat this contention appears to be more ingenious than 
successful. Under all circumstances it would be necessary to 
serve a summons on every person made respondent by a Court, to 
enable him if absent to appear and answer the appeal, and such a 
party appears to be of necessity one of those '’parties whose names 
are so added as defendants,” that is to say, meaning so added” 
under the clauses of s. 32 of the Act. At the same time the addition 
of a defendant to an appeal as respondent cannot override the law 
of limitation. In an appeal the appellant is for the time the plain- 
tiff, and the respondent for the time defendant, and if cl. 5, s. 32 
applies at all, it carries with it the saving of s. 22 of the Limitation 
Act,’ XV of 1877, S. 22 provides that when, after the institu- 
tion of a suit, a new plaintiff or defendant is substituted or added, 
the suit shall, as regards him, be deemed to have been instituted 
when he was so made a party. This being so, lam of opinion that 
thongh the Court of appeal, if it hold it desirable for the purposes 
of justice, in order to determine the appeal, might make any one a 
party to it, who was a party to the original suit, or represented a 
party to the suit, it would not be able to decree the original claim as 
against the party so made a respondent, if the first Court had dis- 
missed the suit in his favour and the plaintiff had not appealed 
against that part of the decree within the time prescribed by the 
Limitation Law. 

I would therefore hold that the Judge should have closed the 
case by decreeing the appeal of Raghu Nan dan Ram and reversing 
the order as against him, with costs payable by plaintiff, and further 
that the Judge should also have dismissed the appeal as regards 
Eanjit Singh, with costs payable by plaintiff, as the latter ought to 
have appealed against him within the time prescribed by law. At 
the same time, I do not think that it was necessary in this case for 
the Court to make Eanjit Singh a party to the appeal as plaintiff had 
accepted the first Court’s judgment relieving him of liability, and 
the Judge had the record before him, which contained material 
suflScient to enable him to determine the appeal of Raghu Nandan 
Ram on the merits. I would decree the appeal with costs in favour 
of appellant, and not interfere with the rest of the judgment. 
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Before Sir Eoberi Siuartj Kt.y Chief Justice^ and Mr. Justice SiMn/de. 
HAUBHAJ AND OTHERS (Plaintiffs) v . GIJMANI and another (Defendants)*. 

Wajih'uUarz — Absent share-holders— ‘Trusi, 

Eeld tliat a village admiDistratioii-paper wMch provides for* the surrender to 
absent share-holders on their return to the village of the lands formerly held by 
them does not necessarily constitute a valid trust in their favour, although it may 
be evidence of such a trust. 

Where a village administration-paper provided for the surrender to certain 
absent share-holders on their return to the village of the lauds formerly held by. 
them, but did not contain any declaration of a trust as existing between such 
absent share-holders and the occupiers of. their lands at the time such administra- 
tion-paper was framed, held that the administration-paper could not be regarded as 
evidence of a pre-existing trust between such persons, nor as an admission of such 
a trust by such occupiers. 

This was a suit for the possession of certain land and a house 
situated in a certain village. The plaintiffs sued on the allegation 
that one Amir Ohand and one Sarhu, from whom they were des- 
cended, departed from such village for a village in the Rolitak 
district some thirty years before the suit was brought, intrusting 
the .property in suit to Ramjas, the father of the defendants, to be 
held by him on the condition that, whenever they or their children 
returned to the village, the property was to be restored to them : 
that Ramjas had accepted this trust, and had held the property 
subject thereto, and after his death the defendants had so held it, 
and had admitted the trust and caused it to be recorded at the 
recent settlement of the village : and that the plaintiffs having re- 
turned to the village had demanded the restoration of the property 
but the defendants refused to restore it. The defendants denied that 
the property had been made over to their father to be held in trust 
for Amir Ghand and Sarhu and their children, alleging that their 
father, and they after him, had held the property in their 
own right, for forty years, and the right of the plaintiffs was con- 
sequently extinguished. The clause of the administration-paper, 
which was dated the 7th January, 1869, on which the plaintiffs 
relied as establishing the alleged trust, was as follows : — 

♦ Second Appeal, Ho. 117 of 1879, from a decree of S. Melville, Esq., Judge oJ 
Meerul, dated the 5th December, 1878, reversing a decree of Munshi Ram Lai, Mua- 
sif of GMzmbsd, dated the 25th June, 1878. 
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Clause 16 * ’•“Absent share-liolders : the following persons are 
at present absent from the village : (here follows a list of'absenl; 
share-holders, the entry relating, to the plaintiffs being as 
follows:) — 


Thoke. . 

Absent share- 
holders. 

Present occu- 
pier. 

Period of 
absence. 

Present residence 
of absent sharer 
holder. 

Thirteenbiswas, 
Thoke of 
Kamjas. 

H a r b h a j and 
Haosa sons of 
Amir Chand, and 
Dya Ram son of 
Sarhu, J'ais. 

Ramjas son of 
Amir Chand, 
Jat, 

Twenty- 
two years. 

Mauza Dhorana, 
pargana and 

Tahsil Gohara, 
Zila Eohtak. 


“Whenever the absent share-holder, or his descendants, returns "and settles in 
the village, he shalUmmediately be put in possession of his property without taking 
any account of profit or loss ; the person occupying the property shall not object to 
relinquish his occupation of the said property : if from any cause the share of 
the present occupier is transferred the property of the abse nt share-holder shall 
he held by tlie brother of the present occupier or by one belonging to tha same 
stock : whenever the absent share-holder, or his descendants, returns and settles in 
the village, effect will be given to the above condition : if any absent share-holder 
is a defaulter iu respect of the Goverumenfe revenue, he or his descendants, shall 
pay the same, before they beceme entitled to obtain possession.” 

The Court of first instance gave the plaintiffs a decree. On 
appeal by the defendants the lower appellate Court reversed this 
decree, and dismissed the suit. 

The plaintiffs appealed to the High Court from the decree of 
the lower appellate Court on the grounds that the finding of that 
Court, that the defendants had held the property in suit adversely 
to the plaintiffs was directly opposed to the admission contained in 
the administration-paper : that according to the terms of that docu- 
ment the defendants were bound to surrender the property ; and 
that the terms of that document established conclusively the 
trust alleged by the plaintiffs. 

Pandit Afanci ia/, for the appellants* 

The respondents did not appear. 

The High Court (Stuart, C, J. and Bpankie, J.) delivered 
the following 

Judgment.— The plaintiffs, appellants, asserted that Amir 
Chand and Sarhn, some thirty-two years ago, made over their zamin- 
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d«lri share and a house in trust to Eamjas, the father of defendants, 
on condition that when they or their children returned to the village 
they would be allowed to re-ocoiipy their lands: Eamjas and* his 
successors had all along remained in possession as trustees, and had 
admitted the trust when the settlement papers were last revised :: 
the plaintiffs returned in 1934-, Sambat, and are heirs of Amin Chand 
and Sarhu, but defendants refused to surrender the share. The de*- 
fendants deny that any land or house was made over to Rainjas- in 
trust by Amin Chand and Sarhu : Ramjas and they- ( defendants ) 
have held the property' adversely to plaintiffs for forty years, and 
V the suit ^vas barred by limitation : Amin Chand and Sariiu owed 
nearly Rs. 600 to defendants, they broke down and could not pay 
the Government revenue : Ramjas held possession for eight years 
and paid it : when he asked Amin Chand and Sarhu to pay him 
their debt they left the village, and since then the possession of 
Ramjas and defendants has been adverse. The Munsif decreed the 
the claim for the land and dismissed it for the house. He held that 
4 the administration-paper provided fur re-entry. The Judge in 
appeal has reversed tlie Mnnsifs decree, holding that there was no 
satisfactory proof that Sarhu and Amin Chand intrusted their 
property to defendant’s father Ramjas : parol evidence after such 
a time was not good for anything, and the administration-paper 
was not a proof of the trast : it recites that absentees or their 
descendants may on their return re-enter on their lands : the 
community assented to this, but any one could recall his consent :. 
the entry is no proof that any one in possession of the share of an 
^ absentee held it as a trustee : the possession of the defendants was- 
shown to have been adverse, and to have been so for at least iwentw 
■ .years.' 

We are not disposed to interfere. The finding as to the ad- 
verse character of the possession of defendants is one oi fact. A 
village adininistratioo-paper does not necessarily Gorrstitute a valid 
trust. It might be evidence of a trust, but in this case, as regards 
the share in dispute, the persons entered as absent shareholders 
were neither present in the village when the settlement was in pro- 
gress, nor were they assenting parties to the arrangement recorded 
in. the administration -paper. The arrangement as to the re-entry 
of an absentee was made amongst the co-sharers present in the vil- 
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lage ; possibly the maia object in making it was to secure peaceable 
possession to those in occupation of the shares of absentees. In 
this administration-paper there is also a proviso that no owner who is 
a defaulter as regards Q-overnment revenue will be re-admitted un- 
til be pays up the arrears due, by him. If an administration-paper 
containing a clause such as that before us is to be regarded as consti- 
tuting a trust, it would appear to be a trust created by the share- 
holders of the estate, ostensibly for the benefit of absentees, though 
the latter really derive no present benefit from their land remain- 
ing in the possession of the share-holders in the estate, whereas 
the share-holders are at once benefited by taking up the shares of 
the absentees which they may possibly be never called upon to sur- 
render without, as in this case, the institution of a suit Moreover 
the arrangement may be one which the share-holders actually pre- 
sent when it is made may afterwards, if they please, revoke, or omit 
to record in a future settlement. However this may be, it is suf- 
ficient in this case to say that the Judge has not acted erroneously 
in refusing to accept the administration-paper as conclusive evidence 
of a trust, and we must not overlook the nature of this clairu as 
stated in the.plaint. The claim of the plaintiffs was that, thirty-two 
years ngo Amin Chand and Sarhu made over their share in trust to 
Eamjas, so that it is not pretended that the trust was raised by the 
administration-paper; that paper is relied on as evidence of the trust 
and an admission by the parties who signed it that there was a trust. 
Bnt there is no such admission of any actual trust as that set up 
by the plaintiffs. There was a long list of absentees, and amongst 
them are the plaintiffs, as sons of Amin Chand and Sarhu. The 
declaration is general that any absconding parties returning to and 
settling in the village shall immediately bo put in possessFon : the 
occupants shall not object to relinquish their holdings. There is no 
declaration of any pre-existing trust as between the absentees and 
the occupants of their shares individually. We accept the finding 
of the lower appellate Court on the matter of fact thafthere is no 
evidence to establish the claim that Amin Chand and Sarhu 
personally intrusted their shares to Eamjas thirty-two years ago. 
The piesent3p[>eal is therefore dismissed with costs. 
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Be.jorc. Sir Robert Stuart, Kt., Chief Jmtice, Mr. Jmtke Spatikie, Mr. Justice 
Oldjield, and Mr. Justice Straight. 

LACHMAN SINGH (plaintiei') v. MOHAN akd another (defendants)* 

Act X ofWT7 (Civil Procedure Code'), ss. 2,13,540 — Decree Judgment— Appeal. 

The plaintiff in this suit sued for the possession of certain land, on the ground 
that he was the owner thereof in virtue of a purchase from JS. The defendants 
claimed such laud as owners on the ground that it was included in a certain garden 
which they had previously purchased at a sale in the execution of a decree against 
JV and they also claimed it on the ground that they were lessees thereof under a 

lease from N, the term whereof had not expired. They also set up as a defence 
to the suit that it had been finally determined in a former suit between themselves 
.nd N whom the plaintiff represented, that such land was included in such 
garden’ and that consequently their title to such land as owners could.not he ques- 
Lnedin the present suit. The Court of first instance held that such land was 
not included in the defendants’ garden, and they were not the owners of it, but 
. that they could not be ejected from it as they were in possession nnder the lease 
whichhad not expired, and that the question whether such land was included lu 
th.. defendants’ garden and they were the owners of it was not res judicata. It 
luade a decree dUmissing the suit in these terms : » Ordered, that the plaintirs 
lim as it stands at present be dismissed.” JTcW (Straioht, J. dissenting) that 
the defendants were entitled, nnder s. 540 of Act X of 18/ ,, to appeal from such 

decree. 

This was a reference by a Bencb of fcbe High Court composea 
of two Judges (Spankie, J. and Straight. J.) to the Full Bench 
of the High Court. The facts of the case and the point of law 
referred will he found stated in the judgments of the Full Bench. 

Pandit Ajud/m M and Munshi Kashi Prasad, for the ap- 
pellant. 

Munshi Hanimmi Prasad and Babn Rafan Chand, for the ros- 
pendents. 

The following judgments were delivered by the Full Bench : 

SxtrABT 0. J.— This is a reference to the Full Bench of the 
Oourt by a Division Bench (Spankie, J. and Straight, J.) and since 
it was heard the Code of Procedure, Act X of 1877, has been 
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amended by Act XII of 1879 passed on the 29th July, 1879, and 
among other changes made by the amending Act a new definition 
of the term ^‘decree’’ has been given. Bat the suit in the present 
case having been instituted, and the appeal having been presented, 
before the amending Act came into- operation, the present refer- 
ence 'must be considered according to the provisions of Act X of 
> 1877. The point referred is the subject of the first reason of 
appearand is to the effect that the Munsifs decree shows nothing 
= on the face of it against which the defendants could appeal to 
the Judge. The question was very fully argued before us, and we 
. were much pressed with the contention that, having regard to 
; s. 540 of the Procedure Code, Act X of 1877, and the definition 
of the decree” in s. 2 of the same Code, we were to look to the 
decree alone, without reference to the judgment, and that, on a 
. strict x’eading of the definition given of ^ decree” in s. .2, the 
decree in the present case came within the meaning of that defini- 
;tion, and was not appealable under s. 540, inasmuch as it was a 
decree which so far as it decreed anything, did so in favour of the 
defendants, seeing that it dismissed the suit against theni^ and 
therefore was not a decree by which these same defendants could 
be said to be agrieved. It appears to me, however, that such a view 
of the . Code is too narrow, and that yve may look not only into the 
•judgment, but into the pleadings to see what the decree really 
means. Nor are to confound the decretal order given at. the 
end of the Munsif’s judgment with- the decree itself as actually 
and formally made, although the same principles of interpretation 
apply to both where the order or decree is in any respect ambi- 
guous or imperfect. In the present case it is plain that the decre- 
tal order is not self-explanatory, and if we. had nothing' else to go 
upon it would be necessary, in order to its being intelligible, -to 
readj't with the judgment; and as to a decree itself in its com- 
plete form, I hold the opinion very strongly that, where it is ambi- 
guous or imperfect as to any essential particular, it may be read 
with the judgment and the record. Nor is this view of the legal 
quality of a decree inconsistent with the defimtion of a decree 
given in s. 2 of the Code, where it is defined to mean ^^ ihe formal 
pjrder of the Court in which the result of the decision of the suit, 
. or other judicial proceeding, is embodied”, This defimtion in no 
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way prevents US from looking into the judgment and record, in 
order to a correct understanding of the true meaning and intended 
application of the decree as formally drawn up. On the contrary, 
-we are told that a decree is to embody the “ result,” a general term 
which, however, is to be particularized by reference to the deci- 
sion or judgment made in the suit. These materials therefore 
may, if necessary, all be considered where the decree, owing to 
any defect or ambiguity in its terms, has to be cleared up in 
order to its proper enforcement. And quite consistently with these 
considerations s. 206 of the Code of Procedure declares that “the 

decree must agree with the judgment,” and therefore any defect 

or ambiguity in the decree cannot be seen without reference to the 
judgment. In the present case it is with the decree and not with 
the decretal order that we have to deal, and that decree shows 
plainly that it was one of which the defendants Mohan and Hira 
had reason to complain as being materially unfavourable to them, 
and that they , were therefore entitled of right to appeal against 
it to the Judge. The decree sets out the claim made by the plaint 
as one for possession of 3 bighas, 15^ biswas macji land, the 
boundaries of the laud and the names of the parties, and after 
.decreeing 17^ biswas, being No. 79 in the record, and as to which 
there i3'l^o dispute, it proceeds to order that “the rest of the 
claim of the plaintiff be dismissed as brought, the costs of the 
plaintiff to the extent decreed be charged to Nawab Ahmad Husain 
Khan and Khuman Singh, defendants, with future interest at eight 
annas per .cent, per mensem, that Mohan and Hira,^ defendants, be 
exempted, and their costs with future interest at eight anuas per 
cent, per mensem he charged against the plaintiff, that the costs 
of Nawab Ahmad Husain Khan and Khuman Singh, defendants, 
be borne by themselves, and that under the circumstances of the 
case the defendants’ pleaders’ fees be separately calculated im_ Ae 
case” There is here not ouly a full recognition of the plaintiff s 
titles against the defendants, but the suit against Mohan and 
Hira is dismissed as brought, which, when we look into ^e judg- 
ment, we find is tantamount to a decision that their right, if any, 

was not as proprietors, as they had aUeged, hat as being in the 

inferior and subordinate position of lessees, and that any claim 
whfeh the plaintiff had these defeadants as such lessees 
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-1870 could not be entertained in the present suit, but innst be made in 
Lachman™' ^-Hc^ther. Now this is not only a finding pro against the de- 

SiNGH fendants, bat it is one which may injuriously atfect any future pro- 

JMohan, ceedings on their part for the vindication of the proprietary rights 
they claim, for in any suit they might hereafter bring they might, 
according to the rulings of this Court and the Privy Council, pro- 
bably be met by the plea oi res judicata although with what effect I 
cannot anticipate. Strictly speaking there is in the state of things 
appearing on the face of the Munsifs judgment and decree no res 
but for the determination of the question as to the true 
nature of these defendants’ rights the parties are simply, or at least 
by necessary implication, referred to another suit. My own 
opinion has always been, and is, that under such circumstances 
there is no room for the plea of res judicata^ and in a case before 
Mr. Justice Oldfield and myself, where, as in the present case, the 
parties were merely referred for the determination of the matter- of 
the plea to another suit, I expressed the opinion that the plea could 
not hold good (1). But it is difficult to anticipate what view may 
be taken of such a plea in a particular case, and undoubtedly the 
rulings of the Courts would go to put parties, whether plaintiffs or 
defendants, and pleading res judicata in any subsequent suit, in 
considerable danger; and this is a consideration which of itself 
goes to strengthen the defendants’ right of appeal in the present case. 

The case of Ram Gholam v. Shea Tahal (2) was referred to on 
behalf of the defendants as favouring their contention as it clearly 
does. Eeference was also made to a previous Full Bench decision 
of this Court, Pan Kooer v. Bhagwunt Kooer (3), where it was held 
that the Appellate Court should not have entertained the appeal. 
Particular stress was laid on my own judgment in that case. I t here 
stated that, for the purposes of the suit then before us, the words 
decree, decision, and judgment may all be taken to mean the sam6 
thing, viz, the ultimate and final determination of the matter or mat- 
ters in issue between the parties”. I also held that the decree in that 
case was not of such a nature as to entitle the defendants to appeal 
* against it to the Judge, seeing thatlt was an appeal by the defend- 
ants themselves against a decree wholly in their own favour, and the 
legalmeaning of which is and can only be that the plaintiff’s suit alto- 

(1) R. A.No.l00of 1876,deciaeaon (2) I. L. R., 1 AIL 266- 
the istEehrwy, 1876, anrepoitfa, (3) H, Q, B., i**? 1874, p, 
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gether fails”, and I ended my judgment by observing that” the decree 
ks read by the light of the plaint is not only entirely in their favour, 
but is possibly beneficial to them, and their appeal therefore to the 
Judge was incompetent and anomalous.” In the present case, how- 
ever, r have shown that the decree, although apparently, and so far 
as it goes, favourable to the defendants, was imperfect and not self- 
explanatory, but that when read by the light of the record it was really 
unfavourable and might prove injurious to them, and that they were 
therefore aggrieved by it and had every interest to appeal to the 
Judge. 

Holding this opinion and that there is nothing in the Code of 
Procedure to exclude the appeal from the Munsifs order to the 
Judge, and that the relative position of the parties in the suit, the 
effect of the Munsifs decree on their rights and interests, and the 
justice and the reasonableness of the defendants’ contention, must 
be admitted, my opinion is that the appeal to the Judge ought to be 
heard. The first reason of appeal must therefore be disallowed, and 
the case will go back to the Bench who referred it to the Full Bench 
for determination of the other reasons of appeal on the merits. 

Spankib, J. — The plaintiff, appellant, claimed possession of 3 
bighas, 15J biswas of maaji land in mauza Sheopat Patti, under a sale 
deed executed on the 2nd January, 1873, bytheNawab Ahmad Hu- 
sain Khan, for the sum of Rs. 700: Mohan and Hira had, however, 
taken possession of the land, asserting that it formed part of the 
garden known as “ Bakhshiwala,” but it was not included in their 
auction-purchase, being a separate plot : the plaintiff therefore 
prays for possession by ejectment of the defendants Hira and Mohan. 
These two defendants contend that when Nawab Ahmad Husain 
Khan sold the land to plaintiff, he had no longer any interest in it : 
the lands in suit are Nos. 74, 75, and 78, and they were included 
in the previous purchase by defendants at auction and form part of 
the garden known as “ Bakhshiwala.” They also urged that as 
hetween the Nawab and themselves it had already been found that 
the land belonged to the garden, and therefore the suit was barred by 
s. 13 , Act X of 1877, as the plaintiff claims under a deed of sale 
' from the Nawab. The first issue laid down by the Munsif was, 
whether the land Nos. 74, 75, and 78 form part of the garden 
“ Bakhshiwala” purchased by the defendants Mohan and Hira 
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The second issue was, has the plaintiff a right to sue and are de- 
fendants entitled to possession by virtue of a lease. The Munsif 
held upon the auction-sale certificate dated 17th May, 1870, the 
schedule of property attached in execution of decree, dated 12th 
September, 1869, the copy of the sale notification dated 16th 
November, 1869, and the proceeding confirming the sale dated 
4th March, 1870, that only the garden ‘^Bakhshiwala’' was 
sold, and that the land in dispute was not sold at auction. It 
is unnecessary here to give the Mimsif’s reasons for the con- 
clusion at which he arrived. On the second issue th© Munsif 
found that though the laud in dispute had not formed part of the ' 
garden known as Bakhshiwala” and purchased by defendants 
at auction, they nevertheless were in possession of it under a 
lease that had not expii-ed at the time of the institution of the 
suit and it had not been shown that it had expired up to date. 
The defendants therefore could not be ejected. “ They,’' and this is 
an important part of the judgment, having acquired the rights of 
a lessee by payment of consideration, possess the. same title which 
the lessee did.” The Munsif also found that s. 13, ActX of 1877, did 
not bar the suit. The first Court in its decretal order with reference 
to the lands Nos. 71, 75 and 78, dismisses ‘4he plaintiff’s claim, as 
it stands at present,” and the defendants Mohan and Hira get 
their costs. Both parties appealed, I need not refer to the plain- 
tiff’s appeal. The defendants Mohan and Hira contended that, as it 
had already in a previous suit been found as between themselves 
and Nawab Ahmad Husain Khan, whose representative plamtiff ig. 
that the disputed land was a portion of the Bakhshiwala” ’garden, 
no finding to the contrary could be made in this suit, which was bar-, 
red by s. 13, Act X of 1877. It was also urged, amongst other 
grounds, that the evidence of thepatwari and exhibits filed showed 
that the disputed land w’as a part of the garden. The Judge reversed 
the Munsif s decree, finding that the defendants had purchased at 
auction the lands in dispute. On the objection of the plaintiff 
the lower appellate Court also held there was an appeal in this case 
on the part of the defendants, because the Court below had ruled 
that the latter were not proprietors but lessees only. The Judge 
cited the case of Hmn Gholam y, Sheo Tahal (I). 

(1) 1. L, B. 1 All. 26$. 
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The plaintiff appealed to this Court and his first plea is that, 
whereas the claim as against respondents was dismissed by the 
Court of first instance, the defendants, respondents, could not appeal 
from that decree to the lower appellate Court, whose decision was 
therefore bad in law. This plea led to the reference of the case 
to the Full Bench, the Judges of the Division Bench before 
ivhom the appeal came holding different opinions on the point, 
Mr. Justice Spankie holding that the Judge had been at liberty 
to dispose of the appeal on its merits, Mr. Justice Straight 
doubting whether the decree contained any matter on W’hioh the 
defendants could be heard in appeal. 

The plea raised by appellant’s pleader goes to the extent that, 
whereas the suit of the plaintiff was dismissed, the defendants 
could not appeal, and the decision of the J udge was bad in law for 
entertaining it. But such a plea is opposed to the very terms of 
s. 540 of Act X of 1877, which expressly declares that an appeal 
shall lie from the decrees or from any part of the decrees of the 
Courts exercising original jurisdiction to the Courts authorized to 
hear appeals from the decisions of those Courts. There is there- 
fore an appeal by right from all decrees. When a decree has 
been prepared and signed, an appeal may at once be preferred. The 
form in which it is to be filed is laid down in s. 54L It can 
only be rejected for the reasons assigned in s. 548. ‘Once ad- 
mitted and registered it must come on for hearing. It may 
be dismissed under s. 551 and the judgment of the Court from 
whose decision the appeal has been admitted may be confirmed, 
without issuing notice to that Court or upon the respondent. But 
there is no room for the contention that the Appellate Court cannot' 
entertain the appeal. The appellant’s pleader, however, was rely- 
ing oh the judgment of this Court dated 24th November, 1873, 
Pan Kooer v. Bkagwunt Kooer (2), in which • the suit was to 
recover possession of certain lands by setting aside a lease of them. 
The decree dismissed the suit, but the judgment contained a finding 
against the defendant as to certain items of the consideration for 
the lease, against which the defendant appealed, and it was held 
that the Appellate Court should not have entertained the appeal. 
I was a party to this ruling, so far that I concurred in the obser- 
(2) H. C. E., N.-W. P., l$7i, p. 
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yations of Mr, Justice Jardine on the point. It was urged in that 
appeal that an appeal ought not to have been entertained merelj 
on the ground of error in the judgment when the decree was 
admittedly correct. In construing the language of the sections 
in Act VIII of 1859 regarding decrees and judgments and deci- 
sions the learned Judge observed, It appears to me that the fu'oper 
interpretation of this language is that the appeal must be strictly 
from the decree^ that is to say, the appellant must ob ject to the 
decree before he can be allowed to enter upon his detailed objec- 
tions to the judgment. In effect, the appeal is equivalent to an 
allegation that the decree is wrong and that the reasons which led to 
the decree ax*e, as stated in the lower Court’s judgment, insufBcient’% 
Summed up the ruling in that case amounts to this that the ap- 
pellants must be aggrieved by the decree. It was held in the parti- 
cular case then before the Court that he was not so aggrieved, and 
the learned Chief Justice went so far as so say that, read by the light 
of the plaint, the decree was not only entirely in appellant’s favour, 
but was positively beneficial to him. I am now quite ready to 
accept the principle that an appellant must be aggrieved by the decree. 
But since the ruling of this Court in 1873, Act YIII of 1859 
has been repealed, and we have a new Code of Procedure. Th© 
language of the sections as to appeals, judgments, reviews of judg- 
ment, is much the same as that cited in Mr. Justice Jardine’s 
judgment. But there are two important points of difference between 
the old and the new Codes, first that ‘‘judgment” and “decree” 
are defined by the latter, and secondly that s. 540 not only allows 
appeals from decrees but from any part of decrees. When this 
section is read with s. 2, we are in a position to put a more liberal 
construction on the words of the first section without going beyond 
the principle that an appellant must be aggrieved by the decree. 
^‘Judgment” means the statement given by the Judge as the 
grounds of the order or decree by which a suit or other judicial 
proceeding is determined. “ Decree” means the formal order of 
the Court in which the result of the decision of the suit or other 
judicial proceeding is embodied. The decree therefore is not to 
be vague or shadowy : it is to have substance and body. 

By s. 203, Act X of 1877, the judgment of the Court shall 
'Contain a concise statement of the case, the points for determination, 
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the decision thereGiij and the reasons for that decision. By s. 204, 
when issues have been framed, the Court shall state its finding 
and decision, with the reasons thereof, upon each separate issue, 
unless the finding upon any one or more of the issues be sufficient 
for the decision of the suit. By s. 206 the decree must agree with 
the judgment, and amongst other particulars it shall specify clearly 
the relief granted or other determination of the Suit, and in ful- 
filling these conditions I would say that the decree must show the 
finding and decision on the points for determination: otherwise 
it will not agree with the judgment. It is true that if the decree 
be found to be at variance with the Judgment, or if any clerical or 
arithmetical error be found in it, the Court by this section can amend 
it, so as to bring it into confoiunity with the judgment, or to correct 
such error. The section, however, gives no power to alter or vary 
the decree, a review of J udgnient or an appeal can alone do this. 
But a review of judgment can only be allowed under the limita- 
tions imposed by s, 623. It could not be allowed merely to enable 
the Court to reconsider its judgment upon the same evidence% If 
therefore a party feels himself aggrieved by a decree and desires to 
vary, or alter or get rid of it altogether, he claims his right of 
appeal under s. 540. Now a decree may not contain all that it 
should contain, may not in fact fulfil the conditions of ss. 2 and 
206 of the Act. It may in consequence of omissions operate pre- 
judicially against one of the parties and that party may be the 
defendant, in a suit which is dismissed. It may be in the highest 
degree prejudicial to Mm, for since the enactment of Act X of 1877, 
s. 13 has widely extended the provisions of s, 2, Act VIII of 1859, 
and it becomes more than ever imperative to appeal from a decree 
in a suit, which may become final within the meaning of the section, 
and in which the decree by omissions or othenvise may endanger 
the future interests of any party. By the terms of the section no 
Court shall try, any suit or issue in which the matter directly or 
substantially im issue has been heard and finally decided by a Court 
of competent jurisdiction, in a former suit, between the same 
parties, or between parties under whom they or any of them claim, 
litigating under the same title. The explanations*’ attached to the 
section very clearly show how a decree, if it does not fulfil all 
the conditiom^ as laid down in ss. 2 and 206, may 
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prove hereafter injuriotis to any party to the suit. If therefore 
the omissions in a decree are such as to aggrieve any party, and 

' yet are not such as can be, amended by s. 206,. it follows that he 
must appeal in order to protect his own interests, and it is perhaps 
possibly on this account that decrees may be appealed not only alto- 
gether but in part. For it is obvious that a person may be ag- 
grieved by one part of a. decree, though he may no,t be aggrieved 
by the remaining portion of the decree, and the remedy, admittedly, 
in this case is appeal. It seems to me inconsistent that there shotild 
be grounds for an appeal when the matter of the decree is prejudi- 
cial to the interests of a party, and none when the decree itself is 
equally injurious to a party in consequence of its omissions, I 
am therefore led by these considerations to conclude that a decree 
which is materially defective, and cannot be amended, is appealable 
on that ground alone, and that any party aggrieved thereby may 
take that objection, and in support of his objection may refer to 
the judgment of the Court whose decree is appealed, and this con- 
clusion is borne out by the fact that by s. 541 an appellant not only 
is bound to file a copy of the decree appealed, but also a copy of 
the judgment, unless the Appellate Court dispenses with the latter. 
!Now with respect to the ease in vrhich the reference has been made 
to us, I hold that the decree is defective, not only because it con- 
tains omissions, which, if they had been supplied, wonld have at once 
given admittedly grounds for an appeal, but because the decree itself 
does contain matter which laid it open to appeal. It is defective 
because it does not embody the result of the Court's finding on the 
points for determination, as both parties claimed the ownership of 
the lands in dispute, and the judgment declares plaintiff to be the 
owner and defendants merely lessees, whereas the decree is silent 
on the issue. The omission in this respect makes the decree injurL. 
ous to the defendants because they will not be able to plead in any 
future suit that they were owners, as this issue in the suit was decided 
against them finally in the present suit, if there was no appeal, and 
therefore s. 13 of Act X of 1877 would be pleaded in bar of a se- 
cond trial of the issue. 

I _ decree then is open to appear on this ground, and also 
because the words the rest of the claim as ii stands at pr^smih^ 
missed/^ read and interpreted By the copy of the judgment filed with 
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the copy of the decree, show that these words are injurions to the 
interests of defendants^ inasmuch as they maintain the right of 
the plaintiff to the land as owner, though he cannot have posses- 
sion at- once, because the lease of defendants had not expired. These 
words can have no other meaning, and having that meaning the decree 
limits the rights of defendants to those which lessees have, and denies 
their right as owners, and therefore defendants may be aggrieved by 
the decree, assuming that they have a case to lay befom the Appellate 
Court, and not only is their appeal in that Court entertainable but it 
is one that should be heard on the merits. Holding these views I 
maintain that the Full Bench ruling of this Court to which I was 
a party in 1873 (1) is not a bar to the appeal, whilst the ruling of 
a Division Bench in which I also was one of the J udges, Rmn 
Gholain.v. Sheo Tahal (2), is strictly applicable, and this latter 
decision is the one upon which the Judge of the lower appellate 
Court relied in deciding the point before him as to the admissibi- 
lity of the appeal, 

Oldeibld, J. — By s. 540, Act X of 1877,^^ an appeal shall lie 
from the decrees, or from any part of the decrees, of the Courts exer- 
cising original jurisdiction to the Courts authorized to hear appeals 
from the decisions of those Courts.” It appears to me that the 
object and effect of this section are to postpone the right of appeal 
until the decree or formal order embodying the result of the decision 
of the suit or judicial proceeding has been made, and that on the 
decree being made, an appeal shall lie from it, as a matter of right, 
and since in s. 541 it is directed that the appeal shall be accompanied 
by a copy of the judgment (unless the Appellate Court disposes there- 
with), and since the decree is nothing more than the formal order 
' embodying the result of the judgment, it seems to me a necessary 
consequence, and to have been the intention of the Legislature, to 
to give a right of objecting to the judgment, when preferring an 
appeal from the decree. 

In the case before us I see no reason why the appeal should not 
be maintainable, for whether we regard the judgment or the decree 
the defendant is aggrieved by both. Although plaintiff’s suit was 
disnussed, the judgment decided in favour of the plaintiffs title 

Cl) H. C. B., F., 1874, p. 19. (2) I. L. B. 1 AIL 266. 
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■! ' 1879i as against defendants, and the decree by its order dismisses the 

suit as it stands,” an order which is no proper embodiment of the 
SiifGH judgment^ and impliedly allows the plaintiff’s title. The decision 

Mohan. of this Court in Ram Gholam v. Sheo Tahal (1) is in point. 

Straight, J. — This was a suit to obtain possession by ejectment 
i f of 3 bighas, I5:h biswas of land numbered 74, 75, 78, and 79, 

claimed by the plaintiff under a purchase from the defendant 
Ahmad Husain Khan. The sale to plaintiff was admitted by 
Ahmad Husain Khan, and with regard to No. 79, that may be ex- 
cluded from consideration, for as to that judgment was confess^" 
cd by defendant Khuman Singh. The other three portions were 
admittedly in the occupation of the defendants Mohan and Hira, 
who to the plaintiff’s claim for possession set up the following 
pleas, — (i) That they were auction-purchasers of proprietary 
rights in respect of 74,75, and 78-: — (ii) That if not purchasers 
of proprietary rights they were purchasers of lessee’s rights. At the 
hearing before the Court of first instance the evidence was very 
fully gone into, and the following were the issues of fact that 
had to be decided ■: — (i) Whether the lands 74, 75 and 78 form part 
of the garden Bakshiwala” purchased at auction by the defend- 
|: I ants Mohan and Hira : — (ii) Has the plaintiff a right to sue and are 

the defendants entitled to possession by virtue of the lease. ' The 
Munsif in his judgment very exhaustively deals with these matters, 
and disposes of them by finding that the defendants cannot be 
ejected from the lands Nos. 74, 75, and 78 owing to the term of 
the lease not having expired t they having acquired the right of a 
lessee' by payment of consideration, they possess the same title the 
lessee did : therefore the plaintiff’s suit against them is wrong.* ^ 
The terms of the decree are, so fat as they affect the point in this case, 
these : ^^That the rest of the plaintiff’s claim as it stands at present 
be dismissed, that the defendants Mohan and Hira be considered as 
exempted (from costs), that the whole of the costs with future 
interest at eight annas per cent, per mensem be paid by the plain- 
tiff.” Against this decision of the Munsif both the plaintiff and 
the defendants Mohan and Hira appealed fhe lower appellate 
Court, the ground taken by the latter being, that the Court of 
first instance had wrongly disallowed their proprietary claim. On 
(1) I. L. R., 1 An. 266. 
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the part of the plaintiff^ respondent, it was objected, that the decree 
of the Blunsif being in favour of the defendants they had no right 
of appeal, and the case could not be entertained. The Judge rejected 
the contention and found the defendants Mohan and Hira to be 
auction-purchasers of ^^ proprietary” right, dismissing the cross appeal 
of the plaintiff. Against this decision the plaintiff appealed to 
the High Court, and the case came on to be heard before 
Mr. Justice Spankie and myself, when there being a difference 
of opinion between us upon a point of law it was referred to 
the Full Bench. The matter has now been very fully argued but 
the whole question resolves itself into this. Does an appeal lie 
under s. 540 of Act X of 1877 by a party to a suit, as to whom 
upon the face of the decree there is no adverse finding or declara- 
tion ? In other words, can the terms of s. 540 shall lie from the 
decree or from any part of the decrees” be so elastically construed 
as to justify what in the present case is practically an appeal from 
a judgment. No doubt the point taken for the plaintiflP, respondent, 
is somewhat technical and I had every indisposition to entertain 
it, but after careful consideration and a close examination of the 
Act I can come to no other conclusion than that it should prevail. 
The expressions used in s. 540 do not appear to me to present any 
ambiguity, nor do the words or form any part of the decrees” subs- 
tantially alter tlie law as it stood in s. 332 of Act VIII of 1859, 
upon which the Full Bench rating (1) of this Court was given in 
November, 1873. To my mind language cannot more plainly 
declare "what an appeal is to be from. From the or any 

part of the decrees'* I turn to the interpretation clause of the 
Act only to find a perfectly plain and definite description of 
decree” in contradistinction to judgment’' ^‘Judgment” means 
the statement given by the Judge the grounds of the order or 
deeree, Decree** means the formal order of the Court in which 
the result of the decision of the suit is embodied. In short, the 
judgment has no operative effect of itself at all and until its terms 
are drawn up in the decree the suit remains open. It is the 
decree that has effect and must be enforced, not the judgment, and 
what it is to contain and how it is to be expressed are provided 
by ss. 205 and 206 of the Procedure Code. It is altogether idle 
(1) H. C. R., P., 1874, p. 19. 
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and useless for the purposes of the present case to examine, as was 
suggested, any proposed Bill now under consideration of the 
Legislative authorities for the further amendment of the Civil 
Procedure of this country, which may or may not hereafter prevent 
the recurrence of the difficulty that now arises. Langnage can 
readily be found to alter s. 540 in such a way as to. give the fullest 
power of appeal, but while it remains as it is and the broad distinc- 
tion exists between judgment and decree, to which I have already 
called attention, it must in my opinion be taken, that the words- 
an appeal shall lie from the decrees, or any part of the decrees,” 
mean that it is the terms of the decree itself, and nothing but the* 
terms of the decree, that are to be made the subject of appeal. The* 
words at the end of s. 540 Ho the Courts authorized to hear appeals 
from the decisions of those Courts,” so far as the use of the expression 
decision is concerned, seem to me in no way to extend the meaning 
of what precede them or to have any bearing upon the construction 
to be applied* While feeling that the limitation w’hich I hold to 
exist in s. 540, confining an appeal to the decree, is a somewhat 
capricious one, and involves the incongruity, that the Court of 
Appeal from appellate decrees might entertain matters of appeal 
outside the decree which could not be dealt with , by the first 
Appellate Court, I cannot strain the interpretation of what seem to 
me explicit words, because as was urged hardship might arise*. 
Nor does it appear to me that the possible operation of s. 13 of Act X 
of 1877 upon the defendants, respondents, had they not appealed the 
decision of the Court of first instance, in any after proceedings in 
respect of the same property, is a matter that has any relevancy 
to the present argument. I may, however, point out that it was 
competent for them under s. 206 of the Procedure Code to have 
had the decree put in order by the Munsif and his finding in refer- 
ence to their claim duly declared upon the face of it. Had this 
course been adopted all difficulty would have been obviated, for then 
in accordance with his j udgment” (s, 205) he must have decreed 
them to he ^4essees” and not ^^proprietors,” which of necessity 
would have at once disclosed matter for appeal. Further than this, 
B* 13 of Act X of 1877 would under such circumstances have after- 
wards become applicable, had they not appealed, because a Court of 
eompetent jurisdiction would not only have heard” but have 
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^[/Inally dstermined^\iheir chim^ It was suggested in tlie course 
of the argument^ that upon the face of the decree itself there 
was Something that atfected the defendants, respondents, in the 
words as it stands at present/' so as to afford them matter of 
appeal. At the hearing I was somewhat disposed to adopt the 
view and I wish I could do so now, as it wmuld avoid the 
necessity of my differing with the rest of the Court. 1 can- 
not, however, upon further consideration see in the terms of the 
decree anything but a most positive finding against the plaintiff 
and in favour of the defendants, with their costs, and I see 
nothing upon the face of it giving them any ground for appeal. 
No doubt the decree is most carelessly and inadequately framed 
and is altogether out of compliance with s. 205 of the Proce- 
dure Code, but for the reasons I have already given it is the only 
document to be looked at for the purposes of appeal, and howevet 
full the judgment, that is ineffectual and inoperative, except so 
far as it finds voice and expression in the words of the decree. 
But to the extent it goes it deals with the plaintiff, as a non-suit 
W'Ould in the English Courts, and relegates him to an assertion of 
bis rights of possession by a fresh proceeding whenever the proper 
moment arrives. Under all these circumstances I am of opinion 
that the Judge of the lower appellate Court was wrong in enter- 
taining the defendants’ respondents’ appeal and that the present 
appeal should be allow^ed. 


PEIVY COUNCIL. 


lx tHE Matter op W. QTJARRT. 

Biispenston of a pleader for misconduct — Act XX of 1865 — special leate to appeal. 

The High Court, acting regularly within its iurisdiction, suspended a pleader 
froin practice for misconduct. 

The judicial G^>mmittee, not being prepared to say, from the materials before 
it, that the High Court’s conclusion on a pure question of fact was wrong, refused tof 
grant special leave to appeal. 

It would not have followed^ even if more doubt had been entertained on such 
a qiiestion* that an appeal would have been granted against Judges sO acting. 

♦ PmewJ SiBS J. W. SiR B. Fbacock, SiB B, Smith, and Sis 

K. P. COLEIEE| 




Lacbmajc 

SiXGH, 

V, 

MohaS"* 


1879 

d^ovemder 25 . 


73 


■1 


512 

1879 

In the mat- 
TEB OE W, 
Qtjarky. 

« 


THE INDIAN LAI7 RETORTS. [VOL. 11, 

This was a petition presented by Mr. F. W. Quariy, a pleader 
admitted in the High Court of the North-Western Provinces in 
1871, for special leave to appeal against an order of that Court, 
dated 3rd April, 1879, suspending him from practice for three 
months for misconduct as a pleader. 

Mr. J. Graham was heard for the petitioner. 



Their Lordships’ judgment was delivered by 

Sir J. W. Colvile. —This is an appeal made to the discretionary 
power of the Court to grant special leave to appeal against an order 
of the High Court dated as long ago as the 3rd of April, 1879, 
whereby the petitioner was suspended for three months from practis- 
ing as a vakil. The period of suspension has obviously expired 
considerably before the time at which this application is made, 
and that in itself forms some ground why their Lordships should 
not accede to the application. Their Lordships, however, do not 
mean to go so far as to say that, if the effect of the order had been 
to inflict upon the character of the applicant a lasting stigma, and 
there had been a clear miscarriage of justice shown, the fact that 
the period of suspension had expired would alone have induced 
them to refuse this application. But it appears to their Lord- 
ships after hearing the statement at the bar, and reading the pro- 
ceedings which have been filed in support of the application, 
that the Court below acted within its jurisdiction; that upon 
the complaint of Mr. Bullock, the Judge of the Small Cause 
Court, they formulated certain charges, charges which, if subs- 
tantiated, would have justified their order, that a rule to show 
cause was served upon the applicant, that he put in his answer, 
that there were affidavits filed on both sides, that the Court heard 
both parties, and having heard both parties made the order which 
is now complained of. Their Lordships think that the Court 
acted within its jurisdiction when they found upon the evi- 
dence that ground was made out upon which the rule should be 
made absolute, or ratber that enough had been made out to justify 
them in suspending the applicant for the time for which they did 
suspeu'l him from practice, and, so far as their Lordships can judge 
from the materials before them, they are not prepared to say that 
this was not a right conclusion. It would not have folipwedj «ven 
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if their Lordships had entertained more doubt on the subject, that 1879 


they would have granted an appeal against Judges acting regu- 

larly within their jurisdiction upon a pure question of fact. The tee or F.*w. 
application must therefore be refused. Ljc^e, t. 


Agents for the petitioner : Messrs. Carpenter Son. 


APPELLATE CIVIL. 


1S79 

Decemher 1. 


Before Mr. Justice Pearson and Mr. Justice Oldfield. 

MUNIA AND OTHERS (DEPENDANTS^ V. BALAK RAM (Plaintipf) .♦ 

Certificate to collect debts^Act XX VII of 1860-^ Alienation of the Estate of a 
deceased person for the payment of his Debts Succession. 

Where a person to whom a certificate had been granted under Act XXVII of 1S60 
to collect the debts due to the estate of a deceased Hindu, -hut who had no share or 
interest in such estate, contracted a debt for the purpose of paying debts due from 
such estate, and charged such estate with the payment of such debt, held that the 
creditor could not by virtue of the acts of such person claim to recover the moneys 
advanced by him to such person from the heirs and estate of the deceased, even 
though such moneys had been applied tp the liquidation of the debts of the 
deceased. 

One Janki applied, as the widow of one Bisram, deceased, to the 
District Court of Cawopore for a certij&cate under Act XXVII of 
1860 to collect the debts due to Bisram’s estate. This application 
was opposed bj one Munia and one Lacbmini% claiming to be the 
daughters of Bisram, o)i the ground that Janki Had no right to the 
certificate, having been the concubine and not the wife of Bisram, 
The District Court allowed Janki’s application on the 28th Juij, 
1876, and granted her a certificate on the 12th December, 1876, 
empowering her to collect the debts due to Bisram'^s estate. In 
the meantime, on the 6th September, 1876, Janki, as the widow 
of Bisram and heir in possession of his estate, gave one Balak Ram 
a bond for Es. 1,901, in which she mortgaged a portion of Bis- 
rain’s real estate as collateral security for the payment of such 
money. This bond recited that the money was borrowed with the 
object of paying the debts due from the estate of Bisram. On the 

* Second Appeal, No. 618 of 1879, from a decree of J. H. Prinsep, Esq., Judge 
of Cawnpore, dated the 25th Februar}’’, 1S79, modifying a decree of Babu Ayinasii 
Chandar Banarji, Subordiaate Judge of Cawnpore, dated the 17th June, ISi 
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20tli Marcli, ISTT, Munia and LacRmimaj who had sued Janki to 
set aside the certificate granted to her and to establish their own 
right to a certificate, obtained a decree setting aside the certificate 
granted to Janki. In February, 1878, Balak Earn sued Janki, Mu- 
nia, and Lachminia on the bond of the 6th September, 1876, claim- 
ing to recover the debt due thereunder from the defendants person- 
ally and by the sale of the mortgaged property. The defendants 
Munia and Lachminia set up as a defence to the suit, amongst other 
things, that Janki was not the widow of Bisram and she had there- 
fore no right of inheritance in his property and was not competent 
to mortgage it, and further that she was not competent to mort- 
gage the property in virtue of the certificate granted to her under 
Act XXVII of 1860, which moreover had been granted to her 
subsequently to the mortgage. 

The Court of first instance held that Janki, not being the widow 
of Bisram or his heir, was not competent to mortgage his pro- 
perty, and further that she was not competent to mortgage it in 
virtue of the certificate granted to her under Act XXVII of 1860. 
It also held that, under the circumstances, the fact that a debt 
of Es. 900, due from the estate of Bisram to one Badri Das, was 
paid out of the money advanced to Janki on the mortgage did 
not make Munia or Lachminia, or the property of Bisram, liable for 
the money so advanced. It observed on this point as follows: — 
I hold that a stranger cannot take upon himself to pay another’s 
debts without his consent and make him liable to himself by mak- 
ing such payments : the plaintiff had no business to pay the debts 
of Bisram without the consent of his daughters, who were his real 
and proper heirs : it is not denied that their consent was not taken 
by the plaintiff : the plaintiff cannot therefore make the daughters of 
Bisram liable for this debt : for. the same reasons Bisram’s property 
of which those daughters were owners is not liable-far this debt : 
the principle of caveat emptor applies : the plaintiff got the property 
inortgaged to him by a person who had no right to mortgage it : he 
made a voluntary payment without any consideration ; it -was an 
officious act on his part to pay debts due not by him or his mort- 
gagor hut by other persons, and he has no legal right to enforce 
the liability of that act against those persons : I hold therefore that 
the plaintiff caunot get a decree against the daughters or the pro^ 
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perty of Bisram, but be should get a decree against the person of 
Janki.” On appeal by the plaintiff the lower appellate Court modi- mdhia 
fied the decree of the Court of first instance, giving the plaintiff a 
decree against all the defendants and against the mortgaged pro- 
perty. The Court observed : — “ She (Janki) had been to all intents 
and purposes the wife of Bisram, although not married to him, and, 
holding a recognised position in his house for many years, she 
was competent to so administer his affairs as to clear them- 
from the debts of their deceased owner : the discharge of Badri 
Das’ money-claim was a primary and obligatory charge on the 
estate ; the period of his loan for Rs. 500 was two years; contracted 
in July, for payment was up in July, 1876, but it 

could not be paid off without incurring a fresh loan, which was 
accordingly done with appellant in September, 1876: Badri Das 
admits the receipt of the money and return of the mortgage-bonds, 

Lnd because Janki took the opportunity to include other necessary 
charges in her transaction with appellant, she cannot be held to blame, 
morally or legally: the money so raised was not for her personal 
benefit but to benefit the estate of Bisram, and, until her power to 
incur the fresh debt was revoked by competent authority, she must 
be held to have been acting witliin the power conferred by the 
certificate granted in July, 1876 : moreover it is not proved there 
has been any waste or misappropriation by Janki : the debt incur- 
red bv her should therefore be borne by the estate and the persons 
Lr whosebenefittheact was done : s.4. Act SXVII of 1860, affords 
full indemnity to debtors paying debts to the person in whose favour 
a certificate has been granted, the certificate being conclusive of 
the representative’s title against all debtors of the deceased per- 
son : the pre.sumption is that, since the certificate-holder has the 
power to receive moneys in discharge of debts, his right to pay 
them is equally good: the appellant refers to the precedent ruling 
of the Hio-h Court, JIasan Ali v. Alehdi Husain (1), where a sale 
bv a femSe certificate-holder was found to he binding upon the 
minors for whose benefit it was effected, being valid under the 
Muhammadan law, and in accordance with justice, equity, and 
good conscience, the property having been sold in good faith and 
for yalimhle consideration to liquidate ancestral debts and o mee 

aVI. L.B.,1 All. 535. 
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1S79 otter necessary purposes and wants of the certificate-holder and 
the minors : although that precedent has reference to Muham - 
w. madan parties, the principles are equally applicable to Hindus, 
among whom the payment of debts is one of the first charges in- 
cumbent upon inheritors : the Contract Act, IX of 1872, s. 69, also 
authorises the re-imbursement to a person paying money for another 
in the payment of which he is interested : at the time of payment 
of Badri Das’ claims both Janki and Munia and her sister were 
interested, the subsequent decretal order of March, 1879, recog^ 

. nizing a better right to inherit on the part of Munia and her sister 
does not alter the case, nor lessen or remove the liability of Munia 
and her sister, as inheritors, to pay the appellant’s money-claim 
conjointly with Janki, who has also separately appealed against 
the order which fixes the liability solely upon her.” 

Munia and Lachminia appealed to the High Court, contending 
that Janki was not competent to mortgage the property of Bisram, 
being his concubine and not his widow, that being a stranger her 
acts could not bind the defendants, the lawful heirs of Bisram, and 
the certificate granted under Act XXVIl of 1860 to her did not 
give her authority to mortgage. 

Pandits Ajudhia Nath and Nand Lai, for the appellants. 

The ^^unior ffovernment Pleader (Bahu I? wa?Vca JVath Banarji), 
for the respondent. 

The judgment of the Court (Pearson, J. and Oldtielb, J.) 
was delivered by 

Pearson, J. — In our judgment all the grounds of appeal are 
valid and must be allowed. The reasons for which the Court of 
first instance exempted the daughters and the estate of the deceased 
Bisram from liability to the plaintiff’s claim were sound and incontro- 
vertible ; while those assigned by the lower appellate Court for decree- 
ing the claim against the appellants and the mortgaged property are 
untenable. Musammat Janki was not one of Bisram’s heirs; she 
had no share or interest in the estate left by him ; and she was 
wholly incompetent to contract debts even for the purpose of pay^ 
ing debts for which that estate may have been liable ; and still less 
was she justified in creating a charge or lien on that estate. The 
plaintiff cannot therefore by virtue of acts done by her claim to 
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recover motleys advanced by him to her, even though they may 
have been applied to the liquidation of Bisram’s debts, from his 
daughters and estate. Accordingly we reverse the lower appel- 
late Court’s decree in so far as it modifies the Subordinate Judge’s 
decree, and afSrm the latter in its entirety. The costs of the appeal 
are awarded to the appellants. 

Appeal allowed. 


FULL BENCH. 


Before Sir Bo6eri Stuart, Ki., Chief Juaiice^ Mr. Justice Pearson, Mr. Justice 
SpanHe, Mr. Justice Oldfield, and Mr. Justice Straight 

PREM SUKH DAS and others (Plainti?fs) v. BHUPIA and another 
( Dependants ).^ 

Landlord and Te^iant-^ Non-payment of rent— Adverse possession— Limitation. 

The plaintiffs in this suit, alleging that S through whom they claimed had 
given B, who was represented by the defendants, in July, 1828, the lease of a certain 
house on the condition that: B should pay a certain annual rent for such house, 
and, if he failed to pay such rent, that he should vacate the house, such condition 
being contained in a keraia-nama executed by B in S^s favour, sued the defendants 
for the rent of such house for two years, and for possession of the same, alleging the 
breach of such condition. 

Held (Spankib, J., dissenting) that, supposing that a tenancy had arisen 
in the manner alleged, the mere non-payment of rent by the defendants for 
twelve years prior to the institution of the suit would not suffice to establish that 
the tenancy had determined, and that the defendants liad obtained a title by ad- 
verse possession, so as to defeat the claim ; for if once the relation of landlord and 
tenant were established, it was for defendants to establish its determination by 
affirmative proof, over and above the mere failure to pay rent. 

The plaint in this case stated that on the 6th July, 3828, Sital 
Das, through whom the plaintiffs claimed, had leased a certain house 
of which he was the proprietor to one Balwa Bhona, who was re- 
presented by the defendants, on the following condition, that 
Balwa Bhona should either provide for the performance of eight 
days’ work yearly as rent, or should pay him rent in coin at the 
rate of one rupee per annum, and that if Balwa Bhona failed to 
perform this condition he should vacate the house. The plaint 
further stated that rent from the 6th July, 1875, to the 5th July, 

Appeal under cL 10, Letters Fatent, No. 4 of 187^. 


1879 


Munia 

V. 

Badak Ram. 


1879 

December 5. 


518 


1879 


PHEM SUKH 

Bas , 

V, 

Bhupia. 


i 



THE INDIAN LAW. REPORTS, [VOL. II. 

IS??, was due from the defendants, and the plaintiffs claimed to 
recover Rs. 2 from defendants as the rent for two years, and posses- 
sion of the house. The condition to which the plaintiffs referred was 
contained in an .instrument in writing styled a keraia^-nama^ dated 
the 6th July, 1828, which Balwa Bbona had executed in favour of 
Sital Das on becoming his tenant. The defendants set up as a 
defence to the suit, inter alia, that, as they had not paid rent for 
upwards of twelve years, they had acquired adverse possession of 
the house and the plaintiffs were not entitled to rent or to eject 
them. The Court of first instance, finding as a fact that the de- 
fendants had not paid rent for the house for more than twelve years^ 
held that defendants had acquired adverse possession of the house, 
and the plaintiffs were not entitled to rent or to eject them. On 
appeal the lower appellate Court concurred in this ruling of the 
Court of first instance. 

The plaintiffs appealed to the High Court, contending that, 
under the terms of the Jcei^ala-nania, the defendants were liable 
to ho ejected, and that mere non-payment of rent did not de- 
prive the plaintiffs of their right to recover rent or to eject the 
defendants on the occasion of non-payment of rent. The appeal 
came for hearing before Peai-son, J., and Spanhie, J., who, differing 
in opinion, delivered the following judgments : 

Pbaeso^, j — The claim in this suit is based on a Jcerata-namaf 
dated 6th July, 1828. In so far as the vacation of the houses in 
question is claimed in accordance with the condition stated in that 
document, the suit appears to be one for specific performance of a 
contract, to which art. 113, sch. ii. Act XV of 1877, is applicable.. 
Neither of the lower Courts has, however, tried the material issue 
whether the defendants are hound by the Iceraia-nama aforesaidf. 
If they are in possession of the houses under the instrument, their 
possession cannot be held to have been adverse merely because they 
may not have paid rent within twelve years. The plaintiffs’ claim' 
for rent for the years for which it is claimed appears to be within 
the time allowed by art. 110, sch. ii of the Limitation Law afore- 
said. Whether the claim to enforce the condition relatinsr to the 
vacation of the houses be within the time allowed under thetemxs 
of art. 113 may be matter for inquiry and determination. 



Vdt. ii.] 


AILAHASAo SElilftS. 


519 


Setting aside the decrees of the lower Courts, I would 
mmd the case for fresh disposal to the Court of first instance, with 
au instruction that the costs of this appeal shall follow the event 
arid be costs id. the dattsOi 

Spankib, J. — I cannot regard the suit as one for the specific 
performance of a contract, and if it could be so regarded, it would 
be barred by lapse of time, for we must accept the finding of the 
Courts below that iio rent has been paid for upwards of twelve 
years prior to the institution of the claim. Under these circum* 
stances the plaintiff must have had notice that the performance of 
the contract was refused, and he should have brought his suit within 
three years from the first default. 

But the claim does not profess to be one for specific performance 
of a contract. It assumes that the conditions of the lease have 
been fulfilled up to the 6th July, 1875, and asks for the amount due 
in cash at the rate of two annas for each of the labourers that 
defendants should have supplied under the terms of the deed of 
18i?8, and also for possession. The defendants totally repudiate tbe 
proprietary title of plaintiffs, and deny that any rent was ever paid 
by themselves or predecessors to plaintiffs, and allege that they have 
all along held proprietary possession of the house. 

W e cannot in a second appeal question the finding of fact that 
the rent has not been paid for upwards of twelve years prior to the 
institution of the suit. This being so, it appears to me that a claim 
now to enforce the terms of an instrument written in 1828, which 
it is shown have not been enforced for upwards of twelve years 
prior to the institution of the suit, is barred, and should be dismissed, 
i would dismiss the appeal and affirm the judgment with costs. 

The plaintiffs appealed to the Full Bench, under cl* 10, Letters 
Patent, against the judgment of Spankie, J. 

Babu Oprokash Chaoidar Muharjiy for the appellants* 

Munshi Hanuman Prasad and Shah Asad AH, for the respon- 
dents. - 

The following judgments were delivered by the Full Bench : 
Oldfield, J. (Stdabt, 0. J., Pearson, J., and Straight, J. 
concurring )— This is a suit to recover two years rent of a certain 
house from the defendants and to eject them from the premises. 
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Tiie plaintiffs' case is that under a deed of lease, dated 6th July, 
1825, their ancestors leased the house to defendailts’ ancestors on 
the following terms, that the latter should supply annitally eight 
labourers to the lessor or should pay a siiin of two annas in lieu of 
supplying each labourer, and on failure to comply with the terms 
should be liable to be evicted from the premises. The answer of 
the defendants is that the house was built by their ancestors and 
has always been held by them in pjroprietary right, and that the 
deed of 6th July, 1828, on which plaintiffs rely, is a forgery^ 
The Court of first instance, after remarking that no doubt the de- 
fendants’ ancestors were located by those of plaintiffs, finds that 
there has been no payment of rent within twelve years, and relying 
on this fact has concluded that their possession has been adverse 
and has dismissed the claim. The Judge has affirmed the decrees 
he remarks that “there is evidence to show that the defendant or 
his predecessors, in times not long ago, acknowledged that he was 
the plaintiff’s ryot and had been originally located there by the 
plaintiff’s ansestor, Sital, and whatever may be the dependency of 
a ryot on his lord I think clearly exists between the plaintiff and 
defendant here: probably the land is still the plaintiffs and cannot 
be diverted to other purposes or sold by the defendant without the 
consent of the plaintiff, and there probably the plaintiff’s interest 
mid power end, but that plaintiff has a right to eject or take rent is 
not proved, and the long tenure of defendant without rent is now 
equivalent to a good title to hold without payment of rent/^ 

Neither of these judgments amounts to an adequate finding on 
the question of tenancy, or disposes of the real question at issue 
whether or not the defendants’ ancestors became tenants of the 
plaintiffs’ ancestors under the deed set up by the plaintiffs, dated 
6th July, 1828, and so beeamo liable to the payment of rent and 
to eviction as averred. This question has not been touched on, nor 
has the genuineness or otherwise of the deed been even alluded to, 
and supposing that a tenancy did arise in the manner contended 
for, the Oourts are in error in supposing the mere non-paymeBt 
of rent for a period of twelve years will suffice to establish that 
it has been determiued, and , that defendants have obtained a title 
by adverse possession, so as to defeat the claim, for once the rela- 
tion of landlord and tenant has been proved, it is for the latter to 
establish its cessation by affinnative prooi^ over and above the ‘ 
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mere failure to pay- reut* The Courts have in the present suit to 
decide whether the deed produced by plaintiffs is ^enuinej.aud 
established a tenancy on the part of defendants' ancestors, on the 
terras alleged, and if so whether defendants have shown that the 
tenanc}^ has determined, and that they have held for twelve years 
since its determination. If these questions are decided in plain- 
tiffs’ favour they are entitled to stieceed. We are of opinion that 
the appeal must prevail and that a decree should pass in the terms 
of Mr. Justice Pearson’s proposed order. 

Sfankib, J, — Tt will be seen from tlie pleas in appeal from the 
Judge’s decision to this Court that it is assumed that the 
relation of ■ landlord and tenant exists under the lease ; 
secondly, that the Judge had not determined whether defendants 
paid or did not pay rent to plaintiffs, nor had lie considered the 
admission of defendants that they were tenants : thirdly, admit- 
ting defendants did not pay rent for some time still the right to 
receive it cannot be destroyed. In second appeal we had to con- 
fine ourselves to these pleas and no others. It is erroneous to 
assume that the relation of landlord and tenant exists or was 
admitted as i^egards the houses. The lease itself refers to thatched 
and mud-built houses hired to the defendants. But the first Court 
found that the had been constructed entirely by the ancestors 
of defendants, though these ancestors had been located on the laiid 
by the ancestor of plaintiffs. The plaintiffs sued for rent under 
the lease, averring that it had been paid up to 1875. This the 
plaintiffs were bound to establish, and it was in issue whether thoy 
were entitled to recover possession of the bouses in virtue of their 
proprietary right and the rent claimed by them, or whether, no 
rent having been paid to them wnthin the twelve years prior to the 
institution of the suit, they bad lost their proprietary right. The 
first Court found that the plaintiffs had never received the rent with- 
in twelve years prior to the institution of the suit: the defendants, 
bad repudiated the proprietary title of plaintiffs in the house. The 
first Gourt also found that defendants had held adversely to plaintiffs 
for more than twdve years prior to the institution of the suit. 
The second Court appeared to me -to accept the judgo^ent of the 
first Court ^‘that defendants had held over twelve years adverse 
possession and therefore. bad acquired a title against plaintiffs/^ 
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It seems to me that the rest of the judgment of the lower 
appellate Court has been misunderstood/ The Judge refers to the 
original location on the land of the persons who constructed the 
houses which formed the sarai, and in his vievy, only so far as the land 
is concerned is there any connection between the plaintiff and de^- 
fendant as landlord and ryot. ^-Probably/’ observes the- Judge, 
the land is still the plaintiff’s and cannot be diverted to other pur- 
poses or sold by the defendant without the consent of the plaintiff, 
and there probably the plaintiflF’s interest and power end.” But the 
Judge holds the right to take rent or eject the defendants not proved, 
and that defendants have acquired a good title by long tenure tp 
bold without payment of rent. 

When then the first plea before us in second appeal referred to 
the lease of 1828, and the second to the payment of rent and the 
admission made by defendant that he was a tenant and paid rent, 
it appeared to me that the Judge had disposed practically^ of both 
these pleas in the finding at which he arrived, and that after 
such a finding no claim brought under the lease could be enforced. 
The plaintiff’s allegation and averment that he had received rent 
under the lease up to 1875 had broken down, and the lease had 
never been in operation, certainly for twelve years prior to theins^ 
titution of the suit. The Judge and Court below him also found 
that the defendants had acquired a title against plaintiffs by contin- 
uous occupation for a very long period without payment of reiifc, 
asserting their own proprietary possession as regards the house. 
Under these circumstances the lease, having never been enforced 
within twelve years prior to the institution of the suit, could not be 
enforced now, and 1 thought that the suit as brought failed and was 
therefore properly dismissed, a^d I tbink so now and would dismiss 
the appeal, 

CEIMINAL JUEISDICTIOK 

Before Sir Rctbept Stuart, Kt, Chief Jusiiee* 

EMPRESS OE INDIA V. FOX. 

Cnipahle Homipide noi amouvtmg to murder — Voluntarily causing Hurt— Spleen 
disease-^ Act XL V of I860 (?enal Cade), ss. 299, 304, 32i, 323, 

Wlspre a person hurt another, wIiq was suffering from spleen disease, intentionally', 
bntwitliout the inten|ipn of causing death, or causing such bodily injury as was 
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likely to cause death, or the knowledge that be Was likely by his act to cause death, 
and by his act caused the death of such other person, held that he w^as properly 
eonyicted under s. 323 of the Indian Penal Code of voluntarily causing hurt. 

This was a case called for by the High Court uuder s. 294 of Act 
X of 1872 . The facts of the case are sufficiently stated in the order 
of the High Court. 

Mr. Chatterjiy for the accused. 

The J unior Gove7m/nent Pleader (Babu Dwarha Nath Banarji\ 
for the Crown. 

S rUART, C. J.^This case was first brought to the notice of the 
Court by a letter from the Government of these Provinces, dated the 
11th November last, in which letter it was inquired ^Svhether in 
the opinion of the High Court the judgment of the Magistrate was 
legal and equitable.” On reading this letter it occurred to me that, 
instead of returning an answer to it in the same form, it would be 
better for the Court to take judicial cognizance of it and to dispose 
pf it under s. 297 of the Criminal Procedure Code. That course 
was adopted and the record sent for. I should state that I 
adopted this course of action in order to avoid the discussion and in- 
convenience experienced by the Government and by this Court in 
the well-known Fuller s Case, and also in order to avoid the 
suggestion that was made in that case that the Court, although con- 
sulted by the Government in its judicial capacity, had not heard 
and determined the matter in the usual way, but simply by letter in 
reply to the Gov eminent. 

The case has now according to the course of the Court come on 
for hearing and disposal by myself, both prosecutor and accused 
behig professionally represented, the Government by Babu Dwarka 
Nath Banarji, the Junior Government Pleader, and the accused by 
Mr. Ohatterji, barrister and advocate of this Court, Both these 
gentlemen submitted their arguments very fairly, although it did 
not appear that there was any serious difference between them as 
to the legal aspect of the case. I have very carefully considered 
all that they advanced, and I have also very anxiously perused and 
examined the evidence, and I have arrived very clearly at the con- 
clnsion ■ that, in . the first place, the conviction of Fox under s. 
023 of the Indian Penal Code was right, and that the sentence of a 
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fine of Es. 200, or, in default, one month^s rigorous imprisonment,, 
was one which it was within the discretion of the Magistrate to 
order, althongh I myself would have been satisfied with a penalty 
of less severity. But the fine has I believe been paid, and under all 
the cii*eamstances of the case I am not disposed to interfere with 
the sentence by reducing it now, 

I observe it is suggested in the police report that the offence was 
one under s. 304 of the Indian Penal Code, vu,^ culpable homicide 
not amounting to murder, that is, homicide committed without pre- 
meditation. But in order to a conviction under such a charge, it is 
incumbent on the prosecutor to prove that the assault or blow which 
caused death was committed or inflicted so recklessly as to show 
that the offender was _ut ter ly regardless of the co nge giien c es of his 
act. But in the present case the evidence falls considerably short 
of such a degree of criminality: it simply amounts to this, that very 
early on the morning of the 30th August last Fox, dissatisfied and 
irritated by the lazy and inefficient manner in which the punkha 
cooly Tulsia was managing the punkha, pulling it slowly and nodding 
in a sleepy manner while doing so, went up to him and struck him one 
or more blows, on what part of his person does not very clearly 
^pear, whether on the head or on the side, or other part. One 
thing however is clear, and is not disputed, that Taisia’s death was 
the result of the injuries he had so received. But on a fair view of 
the evidence it would iu my view be unreasonable to hold that Fox 
was actuated by the reckless vindictiveness contemplated by s* 
304. He simply under a feeling of annoyance at the inefficient man^ 
ner the punkha was being pulled by Taisia, and under what may be 
called a sudden impulse, struck him in the way described. The 
blows were not heavy or severe, and if Taisia had been in a healthy 
condition of body, it is probable that he would not have materially 
suffered from them, But he was notin a healthy state. The evi- 
dence of Doctor Hilson shows that his spleen was in a very diseased 
condition, more than double the natural size, and thus the weakness 
of the poor man and his so quickly succumbing is explained. And 
I obserx^e that the police report which states Fox’s offence as one 
falling under s. 3’04, Indian Penal Code (culpable homioide not 
nmounting to murder), yet strangely admits that Fox only seen 
ihe deceased for the first time on the morning he struck him (30th 
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as before tlrat he was serving with Sergeant Justice of the 
Oovenimeut Riiilway Police”. Doubtless the blow or blows accel- 
erated Tulsia’s death, but that such a result was contemplated or 
was carelessly disregarded by Fox as possible, it is in my opinion 
on the evidence impossible to believe. Fos appears merely to have 
acted from a sudden feeling of annoyance, and to have vented that 
feeling by an assault, which on a healthy ijerson wonld have been 
attended with no injurious consequences. 

I cannot conclude this judgment without noticing the allusion 
the Magistrate makes to the recorded opinion of the Court in 
Fuller’^ Case. He refers to paragraphs 17 and 18 of the Court’s letter 
in that case, which deal with the procedure which it is the duty of 
a Magistrate to follow'. But I may be permitted to refer to other 
'portions of that same letter and of my own minute which appear to 
me very clearly to expound the law to be applied to the present 
case. In paragraph 24 of the Court’s letter in Fa/te-’s Case it is 
slated that “By the law of India, as by the law of England, a per- 
son causing bodily injury to another who is labouring under a 
disorder, disease, or bodily infirmity, and thereby accelerating tU 
death of that other, is deemed to have ‘ caused his death’. Fever- 
tlieless every causing of death does not amount to the offence of 
culnabie homicide. Hidess it be proved that a person who has 
caused the death of another caused death with the intention- (i) to 
cause death; fii) to cause bodily injury likely to cause death; (m) to 
cause bodily injury as he knew to be likely to cause death to the per- 
son to whom the barm is done; or (iv) to cause bodily injury to 
any person sufficient in the ordinary course of nature to cause death 
with the knowledge (v) that he was likely by his act to cause death; 
or (vi) that his act was so imminently dangerous that it must in all 
probability cause death or such bodily injury as is likely to cause 
death— the person who has caused death cannot by the law of India 
be’ convioted of culpable homicide of either description . And in 
paragraph 25 of the letter it is explained: Nor can a person be 
convicted of the offence of voluatanly causing grievous hurt, unless 
it be proved that he caused one of the descriptions of hurt defined 
in the Code as grievous hurt, either by means whereby he intended 
to cause such hurt, or by means which at the time of employing 
those means he knew or had reason to beheve to he likely to 
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cause it (Indian Penal Code, section 39 j.” And tlie Court then 
goes on toi’Cmark in paragraph 26 that in Fuller’s case ther^ 
was no eyideace that he had coinniitted any of the kinds of hurt 
defined in the Code as grievdus hurt;* and although a person is hf 
law presumed to know and to intend the ordiu ir’y and probable 
result of his acts^ the result could hardly be declared ordinary or pro- 
bable; while the circumstances rebutted the presump Jon of intention 
or knowledge to commit either culpable homicide or grieYOUS hurt.’^ 
The same principle as to motive and intention is also explained in 
niy own minute in Fuller'' s Case. In paragraph 23 of .that paper' 
I say, It would appear from the medical evidence that the spleen of 
the deceased was in such a deceased state that very slight violence, 
either from a blow or fall, would have been sufficient to have caused 
death. Indeed, it is plain that a mere accident to the man, such as 
his tripping while walking or running, might have had this fatal 
result; bat that there is nothing in the case to show that such ex- 
treme and perilous sensibility of body was known to, or could have 
been reasonably suspected by, Mr, Fuller; and his guilt or criminal 
re--ipormbilifg would hare been the sanie^ and. neither rnoi'e nor less^ if 
KathWiiru had not died. The letter of the Government of India 
goes on to state that ‘ the death of Kathwaru was the direct result 
of the violence used towards him by Mr, Fuller’, and His Excellency 
in Council obseiwes that ‘ the High Court assumes the conncctioi^ 
between the two events as being clear’, but adding ^yet, on reading 
Mr. Leeds’ judgment, he does hot find that gentleman ever consi- 
dered the effect, or even the evidence of this connection’. The por- 
tion of the Court’s letter {i.e. the Court’s first letter to the Local 
Government) thus referred to is in these terms : — ^ The medical 
evidence shows that the spleen was in a diseased condition ; that 
death was caused by the rupture of the spleen; that this injury might 
have hem caused by moderate violence or by a fall ; and that there 
were no external marks of injury on the body. Under these circum- 
stances, it appears that no great violence was used, and that the 
abused neither contemplated nor could have foreseen that^ s^fe 
hurt would have resulted from the degree of violence exerted by 
feih, much less that it should have been followed by the lamentable 
f^ult of death’. It will be observed that Mr. Fuller’s not very violent 
blow and Kathwaru’s death are here stated as connected facts, 
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but not ia such a way as to show Mr, Fuller’s culpability in regard 
to the death. In fact^ it is unnecessary to dwell on the mere fact 
of the connection between the two circumstances, ike material and 
vital question being ^ not xoheiher the death did in fact result from the 
blowy but whether Mr, Fuller had such a guilty knowledge of the 'pro- 
bable consequences as to make him really responsible for the fatal occur- 
rence. But there is nothing in the record to show any such guilty 
knowledge on his part or that he intended to occasion a hurt which 
would ordinarily or probably cause death, and every circumstance 
ought to have been distinctly proved, and not left to any kind of in- 
ference or suspicion.” And with respect to Mr. Leeds’ judgment I 
observed that it distinctly states the fact of the blow or assault, as 
it may be called, and also Kathwaru’s ultimate death, but it does 
not state, and, with great respect and deference, I submit it very 
properly does not state, these as necessarily connected facts against 
* Mr. Fuller in the w^ay of measuring his culpability.” 

The law thus laid down appears to me exactly to apply to the 
present case. It is impossible to conclude that Fox could have had 
in view the cooly’s death as a probable or even possible consequence 
of his acts, and the measure of his culpability is therefore not that 
fatalresultjbut only the blows themselves, inflicted, as these were, 
suddenly, under an impulse momentarily excited and not arising- 
from any actual malice against the man, 
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Before Sir Eokrt Stuart, Kt , Chief Justice, Mr. Justice Spa7ikle, Mr. Justice 
Oldfield, a7id Mr„ Justice SlraigliL 

FHUL KUAE (pla-INTiff) r- MURLI DHxVR and anothee (defendants)* 

Mortgage— Usufructaarg mortgage— Hypothecation— Suit for money charged on 
immoveable property^ 

M and S executed an instrument in favour of K and G in the following terms : 

We, Af and S, declare that we have mortgaged a house situated in Ghaziahad, 
owned and possessed by us, for Rs. 300, to K and Cr, for two years : that we have 
received the mortgage-money, and notliing is due to us : that we have put the 
mortgagees in possession of the mortgaged property: that eight annas has been 

* Second Appeal, ISTo. 1260 of 18/8, from a decree of E. M. King, Esq., Judge of 
Meerut, dated the 6ih September, 1873, atBrming a decree of Munslii luiia La., 
Munsif of Ghaziahad,.' dated the '16th ilay, IS 78. 
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187^ fixed as the monthly interest, in addition to the rent of the house, which we shall 

pay from our own pockets ; that ixe promise to pay the aforesaid sum to the mort^ 

Pam. Kuar gagees within two years, and redeem the mortgaged property : that if we fail to 
'MiTRLrBHAR mortgage-money within two years, the mortgagees shall be at liberty to 

recover the mortgage-money in any manner they please,*' 

Ihld ];>er Stuart, C. J., Oldfield, J., audSTRAiCHT, J,, (Spanxxe, J. dissentingry 
in a suit upon this instrument to recover the principal sum advanced by the sale of 
the house, that the instrument created a mortgage of the house as security for the 
payment of such princi])al sum. v. (1) distinguished. 

The plaintiff in this suitj which was instituted in the Court of 
the Mimsif of Ghaziabad, in April 1878, claimed to recover Es. 300, 
the principal, amount of the mortgage-money, besides the rent of 
the mortgaged house, at eight annas a month, under the terms of 
the mortgage-deed, and Rs. 70-9-0 on account of interest from “the 
date of ejectment up to the date of suit, at the rate of one per cent 
per mensem, in all Rs 427-1-6, by the auction-sale of the moidgaged 
house situated in the town of Ghaziahad, under the mortgage-deed *' 
dated the 6th November, 1868^’ The plaintiff stated that the defen- 
dants had borrowed Rs. 800 from her deceased husband at mauza 
Lalyana, and executed a deed of mortgage on the 6th November, 
1868, in which they mortgaged their house at Ghaziahad : that it 
was stipulated in that deed that the mortgagee should remain in 
possession of the house for two years, on the expiry of which period 
the mortgage-monej^ should be repaid to the mortgagee : that ac- 
cordingly she held possession of the house for two years, and that 
on the 24th April, 1876, the defendants dispossessed her. The de- 
fendants set up as a defence to the suit, amongst other things, that 
the instrument of the 6th November, 1868, created no mortgage of 
the house, and the plaintiff’s claim being eonsequently reduced to 
one merely for money, the suit was not cognizable by the Munsif 
but by the Court of Small Causes at Meerut. That instrument was 
in the followring terms We, Murlidhar and Sagar Mai, sons 
of Ram Lai, do hereby declare that we have mortgaged a house 
situate in Ghaziahad. bounded as below, owned and possessed 
by us, in lieu of Es. SOff, half of which is Rs. 150, to Kashi 
Ram and Ganga Ram for two yeare : that we have received the 
entire mortgage-amount from the mortgagee, and nothing remains 
due: that we have put the mortgagee in possession of the thing 
jpQortgagod like ourselves: that eight annas has been fixed as monthly 
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mterest besides tbe rent of the Iionse, wliicli we shall priy from 
our own pocket : that we agree that we shall pay the aforosaid 
sum in a period of two j^ears to the mortgagee and get the thing 
mortgaged redeemed : that if we fail to pay the mortgage-amount 
within the period of two years, the mortgagee shall be at liberty 
to recover the mortgage-amount in any way he pleases : that what- 
ever is laid out by the mortgagee in repairing the house shall be 
paid by us at the time of ■ redemption of mortgage: hence these 
few presents have been executed by way of a mortgage-deed to 
serve as evidence.” The Munsif allowed the contention of the 
defendants and dismissed the suit. On appeal by the plaintiff the 
lower appellate Court also allowed this contention. 

The plaintiff appealed to the High Court contending that the 
instrument of the 6th November, 1SG8, created a mortgage of the 
house and the suit w’as therefore cognizable by the Munsif. The 
. appeal was heard by a Division Bench of the High Court composed 
of Stuart; 0. J. and Spankie; J. 

Munshi Hanuman Pramd and Babu Oprokash Chcindar Muharji^ 
for the appellant. 

The Junior Government Pleader fBabu Dicarha JSlatli Banarji)^ 
for the respondents. 

The following judgments were delivered bj,’ the Judges of the 
Division Bench : 

StuarTj C. J.^ — In this case it was ohjacted by the defendants 
respondents, and both the lower Courts have held; that the claim 
is one cognizable by a Small Cause Coiii’C and that the Civil 
Court had no Jurisdiction to entertain the case, seeing that, in 
their opinion, possession of the house for two years, as coiiditioiied 
by the deed, does not confer such a mortgage-right as would 
entitle the mortgagee to realize the amount under it from the pro- 
perty. All that the mortgagee h entitled to sue fur is Bs. 300, and 
for that purpose she ought to proceed in the Small Causa Court 
On Hie other hand it is contended by the appellant, 

■that there is a good mortgage of the house to her, and her |.)iaiut 
' .shows that she has brought the suit for recovery of the Ils, oOD, 
which is the mortgage-money, and interest, besides the rent, ly auc- 
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tion-sale of the mortgaged house, and that the suit is therefore 
cognizable by the Munsif and not by the Small Cause Court. This 
is her only plea, and it is the sole question before us in this appeal* 
The following is the mortgage-deed : — (After setting out the deed 
of mortgage, the judgment continued) : — If the first part of this 
deed stood by itself without reference to any thing that was to 
follow, it might perhaps be fairly argued that what was really 
mortgaged was not the house itself, but only two years’ use 
of it. But even if so, there was a mortgage, a limited mox'tgage, 
and such a transaction is not within the terms of s. 6 of Act 
XI of 1865. Taken as a whole, however, the transaction bears 
a wider aspect, for it states that the mortgagors ^^have put the 
mortgagee in possession of the thing mortgaged like ourselves,” 
and it goes on to provide, ^Hhat we agree”, Le.y we intend 
and promise, that we shall pay the aforesaid sum in a period of two 
years and get”, Le., the mortgage-debt being then paid, we shall 
then get, ^‘the thing mortgaged redeemed,” and then comes a very 
important clause showing that the contingency of the debt not 
being paid within two years was kept in view, for it provided that, 
if we fail to pay the mortgage-amount within the period of two 
years, the mortgagee shall be at liberty to recover the mortgage- 
amount in any way he pleases,” that is, he may either proceed agains t 
the mortgaged property or against the mortgagor personally, and it 
is added that, whatever is laid out by the mortgagee in repairing 
the house shall be paid by us,” not at the end of two years, but 
at the time of redemption of mortgage.” 

It is, therefore, quite clear to me that the deed is an ordinary 
simple mortgage-deed, by which the mortgagor’s house in Ghazia- 
bad is pledged as security for the mortgage-debt, tbe condition as 
to payment of the amount within two years pointing to a mere 
contingency as to the mortgagor’s intentions, but in no way alter- 
ing the legal character of the mortgagee’s right under his deed. 
The precedent referred to by the Judge — Dulli v. Bahadur (l)j 
does not appear to me to have any application to the present case* 
There the defendant failed to carry out his covenant to put the 
plaintiffs in possession of a zamindari share, in consequence of the 
^tate being in the hands of a lessee who, of course, insisted on 
(1) H. C. B., H.-W, P., 1875, 
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Ills own independent right, and the property itself was not mort- 
gaged to secure the debt. Here we have a simple mortgage which 
undoubtedly secured the property to the mortgagee until his debt 
was paid, the two years’ condition being merely in the n ature of a con- 
tingent promise or expectation of releasing the property by payment 
of the debt within that time, and not otherwise limiting the plain- 
tiff’s rights under her security. Both the lower Courts are therefore 
clearly wrong in holding that the jurisdiction of the Munsif was 
ousted, and that the case could only be entertained by the Small 
Cause Court. 

I would, therefore, allow the present appeal with costs, setting 
aside the judgment of both the lower Courts, and I %vould remand 
the case for disposal on its merits by the Munsif. 

Spankie, J. — I cannot say that the decision of the lower ap- 
pellate Court is open to the objection taken by appellant. The 
terms of the mortgage-deed are not denied, and it appears that the 
mortgage was for two years, and for those two years the mortgagee 
was put in possession as security for the interest rather than the 
principal. The mortgagors put the mortgagee in possession of the 
subject of the mortgage, and agreed to pay interest at eight annas 
a month, as well as the monthly rent. If they fail to pay the 
amount of the mortgage-money within the period of two years, the 
mortgagee would be at liberty to recover it in any way he pleased, 
but the deed does not provide that the house at the expiration of 
two years shall remain hypothecated for the payment of the money. 
It is admitted that the mortgagee has been put out of possession, 
and she now seeks to recover the amount of the money due to her 
by sale of the mortgaged property. The amount in suit is under 
Rs. 500, and the Courts below have held that there was no real 
security for the payment of the principal, and therefore that there 
could be no decree for the sale of the mortgaged property. The 
claim then became one cognizable by a Court of Small Causes. It 
ivas therefore dismissed. 

The precedent relied on by the lower appellate Court-^DuUi v, 
Bahadur (1), appears to be in point. The judgment is one to which 
I myself was a party, and I consider myself hound by it. Bat 
(0 H. C. B., SrWt B., 1S75, p. 55. 


1879 


Phxji. Khar 

• 27 . 

llUELl DUAJSt 


[VOL. n. 


582 

1870 

Phol Kuau 

V. 

MuitLi Dhar. 



THE INDIAN LAW EBPORTS. 

rogretting that I differ from the honorable and learned Chief Justicey 
I am quite willing, if he should be disposed to refer it, that the case 
may go before another Judge. At present I would dismiss the 
appeal and affirm the judgment with costs. 

The Judges of the Division Bench differing on a point of law, 
the appeal was referred under s. 575 of Act X of 1877 to Old- 
field and Straight, JJ. The judgment of these* Judges was 
delivered by 

Oldfield, J. — The question which we have to determine is 
whether under the terms of the deed dated the 6th November, 1868, 
a mortgage was created in plaintiff's (appellant’s) favour by reason 
of which she is entitled to recover the amount she claims by sale 
of the house alleged to be. mortgaged. 

In our opinion there can be no doubt that the deed creates a 
mortgage of the house as security for payment of the principal sum, 
Rs. 800, lent, and that the plaintiff is in consequence entitled to 
recover by sale of the mortgaged property. A pledge is created 
by the terms, We, Murli Dhar and Sagar Mai, sons of Earn Lai, 
do hereby declare that we have mortgaged a house situate in Gha- 
ziabad, bounded as below, and possessed by us, in lieu of Rs. 300, half 
of w^hich is Es. 150, to Kashi Ram and Ganga Ram for two years,” 
and the deed goes on to stipulate, if wo fail to pay the mortgage 
amount within the period of two years the mortgagee shall be at 
liberty to recover the mortgage-amount in any way he pleases.” 
It is true that a term of two years .is entered as the term of the 
mortgage, but this term is named with reference to the period within 
wdiich the obligor was bound to satisfy the debt, and before the 
expiry of which the obligee could not demand payment, and it is 
obvious that the object of the mortgage would be frustrated if it 
were held to cease after two years, whether the debt be satisfied or 
not. The case on which respondents rely and w^hieh is referred to 
in the judgments of the Courts is distinguishable from the one 
before us. In that case the mortgage was a usufructuary mort- 
gage for a term of years, and no question arose as to the right to 
bring the mortgaged property to, sale in satisfaction of the debt. 
^Tho only question decided was that the mortgagee could not retain 
, possession of the mortgaged prpperty after the term of the usU' 
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friictuary morigage had expired. In the case hefore nSj the deed 
cannot be held to pledge the house for the paynieiifc of interest, and 
so far the claim to recover interest as secured by the mortgage of 
tho house will fail. An order will be made in the form pro- 
posed by the learned Chief Justice for remanding the case for dis- 
posal on its merits. The costs of the appeal to this Court and of the 
Courts below will follow the result. 

Cause remandecL 
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FULL BENCH. 

Before Sir Robert Stuartf Kt.^ Chief Justice^ Mr, Justlee Pearson ^ Mr. Justice 
Spanlde, Mr, Justice Oldfield^ and Mr, Justice Strahjki, 

EMPRESS OF IxmiA SABSCJ KH and others. 

Prosecution for offence against public justice and offence relating to document given 
in evidence — Sanction — Nature of sanction necessarij -^Aci XL V of 1S60 ( Penal 
Codef ss. Act X o/’ 187*2 {Criminal Procedure Code), ss, 468, 469, 4/0 

Subordination^^ of Revenue Courts to the High Court. 

Held (SpanIvIE, J. doubfcing), on a reference to the Full Bench, that a Court of 
Eeveiiiie is a Civil Court within the meaning of ss. 4 d 3 and 469 of AcirX of 1872. * 

I/eld also that the declining hy a Court of Revenue to sanction a prosecution under 
ss, 408 and 469 of Act X of 1872, under a mistaken view of tho law and under the 
impression that sanction was unnecessary, did not constitute sanction. 

Held also that under the words “ at any time ’* in s, 470 of Act X of 1S72 sanction 
to prosecute cannot be given after the trial and conviction of the accused iierson. 

Observations by Stuart, C. J. on the subordination” of Courts of Revenue to the 
High Court, within the meaning of ss. 463 and 109 of Act X of 1S72. 

Held by the Judge making the reference (Straight, J.), on the case being returned 
to him, that the accused persons having been prosecuted without the sanction 
required by ss, 46S and 469 of Act X of 1872, all the proceedings were invalid, and 
must be qiiaslied, and the accused mtist be retried, sanction to their prosecution hav- 
ing been obtained. 

This was a reference to tlie Fall Beueb by Straiglit^ J. The 
fiicts oat of wliicli the reference arose and tlie points of law referred 
are stated ill tbe order of reference, w^bicli was as follows : 
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StraxghTj j.— T his was an appeal from a jadgment of the Court 
of Session at FartikhabacL The case was argued before me on the 
3rd November last by Mr. Leach for the appellants and the Junior 
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Grovernment Pleader for the Crown. ■ I took time to consider judg- 
ment, not on the questions of fact, as to which I was quite satisfied, 
but upon the point of law that had been raised, and as upon consi- 
deration I feel that the matter is one of very serious importance, I 
have thought it best to state the following case for the opinion of 
the Full Bench. 

The appellants were prosecuted for and convicted of offences 
against ss. 193 and 471, Indian Penal Code. The false evidence 
had been given and the forged document used on the trial of a suit 
in the Deputy Collector’s Court, in which one Imam Khan, a zamin- 
dar, sought to recover arrears of rent from the appellant Sabsukh. 
The Deputy Collector found in favour of the claim, and upon appeal 
the Collector took the same view, dismissing the appeal in the fol- 
lowing words : I believe the receipt to be a clumsy forgery and 
now reject the appeal.” Thereupon Imam Khan the before men- 
tioned plaintifiF presented a petition for sanction of prosecution in 
accordance with the provisions of ss. 468, 469, Criminal Procedure 
Code, and upon such petition the Collector made the following en- 
dorsement : There is no rule of practice as to giving sanction in 

revenue oases, sanction is being given in criminal cases : the appli- 
cant is at liberty to bring the complaint in the Criminal Court sep- 
arately : there is no need for sanction.” Accepting this as a sanc- 
tion Imam Khan proceeded with his prosecution and ultimately 
convicted the three appellants. The three questions upon which 
I wish to have the opinion of the Full Bench are as follows (i) 
Is a Revenuo Court a Civil Court in the sense of ss. 468 and 469, 
Criminal Procedure Code? (ii) Can the Collector’s endorsement 
on the petition for sanction, as above set out, be considered a 
^^sanction” within s. 470, Criminal Procedure Code? (hi) Can 
this Court now, under the words ^^at any time” in s. 470, Criminal 
Procedure Code, itself give the required sauction, assuming the 
second question to be answered in the negative ? 

Mr. Leach and Babu -J ogindro Nath Chaudhri^ for the appellants. 

The Junior Government Pleader (Babu Dwarha Nath Banarji% 
for the Crown. 

The following judgment were delivered by the Full Bench : 
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StUxIrt, C. J. — (After stating the facts and the questions refer- 
red): In answer to the first of these questions I am of opinion that 
a Revenue Court is a Civil Court within the meaning and intent of 
ss. 483 and 469, Criminal Procedure Code. The mischiefs against 
which these sections are directed are the giving of false evidence 
and using as genuine a forged document. Bj Civil Court’’ here 
I understand any Court established for the administration of civil 
justice as distinguishable from a Criminal Court. To hold other- 
wise would be to give to Revenue Courts and their suitors unlimited 
powers of prosecution in such cases, for which no intelligible 
reason has been attempted to be offered, or could possibly be given, 
the essence of such offences being the perjury or false swearing and 
falsehood common to all Courts which act upon written or spoken 
evidence, and it could not for a moment be contended that a Revenue 
Court is not such a Court. My attention was directed to s. 435 of 
the Criminal Procedure Code which provides for contempts of Court 
in certain cases, and in regard to which the Court before which the 
contempt has been committed is described as any Civil, Criminal, 
or Revenue Court.” But these words, so far from demonstrating 
that the term Civil Court in ss. 488 and 489, Criminal Procedure 
Code, was intended to be used in its restricted sense as distinguish- 
able from a Revenue Court, to my mind, when attentively considered, 
lead to the very opposite conclusion. This will clearly appear if we 
read these two sections along with s. 435, especially in regard to 
one of the offences mentioned in s. 435, namely, the offence defined 
in s. 228 of the Indian Penal Code. This offence is also included 
within the category of offences to be found in s. 468. It will thus 
be at once seen that, if we exclude the Revenue Court from s. 468, Wo 
bring that section into direct collision with s. 435, S. 435 mentions 
the offences, including that under s. 228, Indian Penal Code, which 
it cooteraplafes as committed in the view or presence of any Civil, 
Criminal, or Revenue Court,” and it goes on to provide that the 
Ooiirt may cause the offender, whether he be a European British 
subject or not, to be detained in custody, and, at any time before the 
rising of the Court on the same day, may take cognizance of the 
offence, and adjudge the offender to punishment by fine not exceed- 
ing Rs. 200, and, in default of payment, by imprisonment in the 
civil Jail for a period not exceeding one month, unless such fine be 
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sooner paid. In every such case, the Court shall record the facts 
constituting the offence, with any statement the offender may make, 
as well as the finding and sentence. If the offence is tinder s. 228 
of the Indian Penal Code, the record must show the nature and 
stage of the judicial proceeding in which such public servant was 
sitting, and the nature of the interruption or insult offered.” Here 
we have provision made for all the three kinds of Courts, the Civil 
and Revenue as well as the Criminal, taking notice of and punish- 
ing for, without complaint or commitment, the offence mentioned in 
Sv 228, Indian Penal Code, while if the very same offence is prose- 
cuted for under s. 468, there must be a ^^complaint,'’ but the offence 
‘^shall not be entertained except with the sanction of the Court before 
which it was committed.” This, however, is not inconsistent with s. 
435, which provides for the case of the Court taking summary cog- 
nizance of and punishing for the offence committed before itself, for 
which purpose, it is obvious, no separate or express sanction is neces- 
sary, the Court showing its mind in that respect by the summary- 
proceeding provided for. Now quite consistently with this view s. 468 
contemplates the same offence being entertained, not in the sum- 
mary form provided for by s. 435, but by complaint and commit- 
ment, in which the recorded sanction of the Court before which the 
offence was committed is necessary, because from the nature of the 
ease that consent cannot otherwise be made to appear, and the 
same argument of course applies to all the other offences mentioned 
in s, 468, Criminal Procedure Code. This reasoning appears to my 
mind to be conclusive for holding that the term Civil Court ” im 
that section is meant to include those Civil Courts at least men- 
tioned in s, 435 as distinguishable from Ordinal Courts, and that 
therefore we are not driven to what I must call the incongruity, I 
might go the length of saying the mischievous incongruity, of hold- 
ing that an offence that can be summarily entertained and punished 
by a Revenue Court, cannot be entertained or punished by the more 
deliberate procedure of complaint and commitment under s. 468. It 
is our duty to make the law as consistent and rational as we possibly 
can and not to leave its apparent contradictions and mconsistencies 
unsolved without every effort of explanation and reconcilement 
being used, and for that purpose to apply such principles of reason 
sWe exposition as will fairly remove these contradictions and in 60 i>“ 
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sisteiacies, by showing that they are only apparent and not real. 
And in doing this we simply, in my opinion, fulfil the duty incumbent 
on us to give such a degree of just expansion to the letter of the law 
as will effectually satisfy its spirit and intendment, and we would 
not do that, in the case before us, if we excluded Eevenue Courts 
from the provisions of s. 468, Criminal Procedure Code, 

My answer to the second question is that the Collector’s endorse-, 
ment on the petition for sanction -was not sanction” within the 
meaning of s. 470, Criminal Procedure Code. On the contrary, it 
appears to me to be rather in the nature of a refusal to give sanction ; 
for the Collector ends his endorsemeni with these words : There 

is no need for sanction,” and he must be taken therefore not to 
have given it. 

As to the third question I entertain considerable doubts, although, 
if we have the power, I do not think we should under the circum- 
stances be justified in giving sanction at this stage of the case. If 
the Ee venue Courts were as a jurisdiction generally subordinate 
to this High Court, we of course could give sanction, but whether 
under the words ^^at any time” in s. 470 we could now give such 
sanction so as to validate the trial, conviction, and sentence before 
the Judge, is a question attended with considerable difficulty. I 
rather incline to the opinion that the words at any time” were 
intended to mean at any time during the trial, seeing that it 
is for the purpose of such trial that the sanction is required, and 
without it the trial could not proceed, and that after conviction 
and sentence there is nothing to follow for which the sanction may 
be asked. The question, however, whether the Revenue Courts are, 
as a jurisdiction, legally and technically subordinate to this High 
Court is also a very difficult one. They may be subordinate in a 
certain sense, L in those cases where there is an appeal to this 
Court within ss. 189,190 and 191 of the Rent Act XVIII of 1873, 
but in regard to all other cases there is no appeal and no subordi- 
nation. This is shown by the plaint in the revenue suit which is 
included in the record before us, and from which it appears that 
the suit was to recover rent, Rs, 36, principal, and Rs. 5-1-0, in- 
terest, in ail Rs. 41-1-0. It is, therefore, quite clear that so far as 
this case is concerned there is neither subordination on the part of 
the Collector nor control on our pari That, however, I quite 
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admit is a different question from the general jproposition I have 
indicated, whether in the light of jurisdiction generally the 
Revenue Court is amenable to the High Court ? I rather incline 
to the opinion that as a jurisdiction the Revenue Court is not sub- 
ordinate to the High Court. The policy of the Act (upon which 
I express no opinion) was clearly to exclude all interference what- 
ever by the Civil Courts, and especially by this High Court, for it 
Was in consequence of judgments by this Court which were deemed 
inconvenient by the Revenue authorities that the Rent Act Xyill of 
1873 was passed. Therefore as a general question I should hold that 
the Revenue Courts were not subordinate to this Court, and that con- 
clusion lends considerable force to the case before us, seeing that 
it was not one which could by any -means be brought under our 
appellate or revisional jurisdiction. Another difficulty has been 
stated, whether ‘under s. 15 of the High Courts’ Act this 

Court has any control or superintendence over the Revenue Courts, 
That again depends upon whether the Revenue Courts are subject 
to our appellate jurisdiction within the meaning of the Act. But 
that again depends on what is there meant by ^^appellate jurisdic- 
tion” ? Does it mean appellate jurisdiction generally, or can it be 
held to be understood as appellate jurisdiction within the limited 
meaning and application of the Rent Act ? The latter, as it appears 
to me, cannot be taken as the true construction. The kind of subor- 
dination and control given us in certain cases by the Rent Act is 
something different from, because less than, the ^^superintendence” 
mentioned in s. 15 of the High Courts’ Act, By these remarks 
I have indicated the doubts and difficulties which appear to me to 
stand in the way of a distinct answer to Mr. J ustice Straight’s third 
question, although, under any circumstances, I should be opposed 
to giving sanction in the present case., „ 

Pearson, J. — I entertain no doubt that a Revenue Court is a 
Civil Court within the meaning of the term '-Civil Court” as used 
in ss. 468 and 469 of the Criminal Procedure Code. In those 
sections Civil Courts are broadly distinguished from Criminal 
Courts. There is no reason to suppose that by the terms ^^any Civil 
Court” only the ordinary Civil Courtis meant. The object in 
view is to prevent wanton, groundless or malicious prosecutious of 
the offences therein mentioned, by requiring the sanction of the 
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Courts in or before or against which those oflFenees may be com- 
mitted to the prosecution of them. It is impossible to suppose 
that the restriction thereby imposed on such prosecutions is appli- 
cable only to such offences committed in or before or against the or- 
dinary Civil Courts, and not equally to similar offences committed 
in or before or against the Eevenue Courts which, not less than the 
ordinary Civil Courts, try and determine suits of a civil nature. 

I am of opinion that the Collector’s order on the petition pray- 
ing for sanction of prosecution in the case before us cannot be held 
to have given the sanction prayed for. On the contrary, under a 
mistaken view of the law, and under an impression that sanction 
was unnecessary, that officer distinctly declined to give his sanc- 
tion, and left the petitioner to proceed in the matter of his own 
motion. 

I am further of opinion that sanction cannot now be retrospec- 
tively given to the present proceedings, although fresh proceed- 
ings may be sanctioned by competeni; authority. Sanction is an 
essential preliminary to the institution of proceedings and the enter- 
tainment of a complaint. 

The foregoing remarks embody mj views on the three points 
. referred to the Full Bench. 

Spankie, J. — confess that I entertain doubts in answer to the 
first question whether a Bevenue Court is a Civil Court in the 
sense of ss. 468 and 469 of the Criminal Procedure Code. A 
Bevenue Court has been defined in cl. (9), s. 3 of Act XIX of 1873. 
In s. 93 {a) of Act XVIII of 1873 the Courts of Revenue are 
distinguished from other Courts, and certain suits are made cogni- 
zable by Courts of Revenue and no other Courts, and as Courts they 
have their own procedure, vide s. 104 of the Act. 

In s. 204 (a) if the presiding officer of a Revenue Court considers 
that any question or issue involving a point of law is more proper for 
the decision of a Civil Court, such officer is to act in the manner 
prescribed by the section. Here Civil Courts are distinguished from 
Bevenue Courts. Again in s. 205 (a) on a question of a power to take 
cognizance in any suit iostiluted or on any appeal presented in a 
Civil or Rivenue Court, the Judge or presiding officer may refer the 
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matter to the High Court. Here again the two Courts are clearly dis- 
tinguished. S. 435 of the Code of Orimmal Procedure in chapter 
XXXII provides for certain cases of contempt committed in th© 
view or presence of any Civil, Criminal, or Revenue Courts Here 
are three Courts clearly distinguished. But under s. 467, in all of- 
fences under chapter X of the Penal Code, not including those fall- 
ing within ss. 435 and 436 of the Criminal Procedure Code, no 
complaint loliafevei* (except where the proviso attached to the section 
applies) can be entertained without the sanction or except on the 
complaint of the public ofHoer concerned, or of his official superior. 
When W 0 come to the words of s. 468 of the Criminal Procedure 
Code, the reference is to the offences under the sections cited before 
or against a Civil or Criminal Court, and in such cases sanction is 
required and it is the same with s. 469. If Revenue Courts are includ- 
ed in the word why are the three Courts distinguished sepa- 

rately in s. 435 ? It may he asked why should sanction be necessary 
in Civil Courts and not in Revenue Courts? This I cannot explain : 
nor am I bound to explain the reason. But after the recognition 
by the Code of the Revenue Courts, something more appears to me 
to be intended then the use of the word Civil” as opposed to Cri- 
minal. I admit that in s. 19 of the Penal Oode Judge” denotes not 
only every person who is officially designated as a Judge, but also 
every person who is empowered by law to give, in any legal proceed- 
ing, civil or criminal, a definitive judgment, &c. But a Judge is 
also a public servant” (s. 21), and the definition is intended to 
apply to the sections in the Penal Oode which relate to Judges and 
public servants, and Civil” is doubtless broadly opposed to Crimi- 
nal.” The reference in s. 2 of the Rent Act to this section of the 
Penal Oode and the Illustration (a) makes the Collector a Judge for 
the purposes of the Penal Code and no further. I simply say that 
s. 435 recognizes the three Courts, and ss. 468 and 469 re- 
cognize two only. It may, however, be observed that s. 643 of 
the Civil Procedure Code, which replaces ss. 16, 17, and 19 of 
Act XXIII of 1861, provides the procedure in cases pending before 
any Court (to which of course the Code applies), when there appears 
to be sufficient ground for sending for investigation to any Magis- 
trate charges of certain offences under the Penal Code. As th^ 
Gouris have the power to act thus conferred upon them by i* 
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643 of Act X of 1877j it may be that it was thought desirable that 
sanction shonJd be given in those cases of complaint in which the 
Court ii^elf had not taken action, and this with a view to check 
baseless complaints. But I cannot find any such power given by 
the procedure in Revenue Courts to the presiding oflScers of 
those Courts. In the draft of the new Code of Criminal Procedure 
as amended, I find that s. 196 amends ss. 467 and 468, by 
clauses (6) and (o), so as to prevent any possible doubt arising on 
the point referred to us, because it refers to offences committed 
before or against any Court,” and therefore all recognized Courts 
are included, and sanction of the Court or of some other Court to 
which it is subordinate is required In s. 476 of the amended 
draft Bill the words '^^any Court” again are used, and any Courtis 
empowered to send an accused to the Magistrate. If this were the 
wording of the present Code, and s. 467 included ail the sections 
in s. 196 of the proposed amended Act, then we would have easily 
disposed of the present reference, as any Court could have sent the 
accused to the Magistrate for inquiry on a charge of giving false 
evidence. But under s, 478 the words ^^any Civil Court” are 
used, and a larger power is given to such Court in cases in which 
the offence is triable by the High Court or Sessions Court exclusive- 
ly. Here it may be that, although all Courts may send an accused 
person to the Magistrate for inquiry into offences, only the regular 
Civil Courts may in certain eases actually themselves commit 
the offenders. I may '‘ also add that in s. 480, which is to re- 
place s. 435 of the present Code, in respect of certain cases of 
contempt, the words Revenue Court” are not used. It is sufficient 
that the offence is committed in the view or presence of any Court.” 
I think, therefore, I have shown that there is some room for doubt 
whether, under the wording of ss. 468 and 469 of the Criminal 
Procedure Code now in force, any sanction is required before a 
prosecution for giving false evidence in a Hevenue Court is enter- 
tained. I say room for doubt, for it does seem anomalous that no 
provision has been made for such a case as that referred to us in the 
Revenue, when full provision for similar offences has been made in 
regard to the Civil, Courts. I sfiould have been glad if it had been 
otherwise and to have concurred with my honourable colleagues on 
th^ question as on the others referred t'o uSt 
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In reply to the second question I do not find that the Collector’s 
endorsement on the petition for sanction amounts to, or can be con- 
sidered, a sanction within the meaning of s. 470 of the Criminal 
Procedure Code. 

In answer to the third question, I consider that, if sanction is 
necessary, it is too late for this Court at this stage of the case to 
grant it. The blot occurs at the outset. There was no jurisdiction 
to entertain the complaint in the first instance, if sanction was neces- 
sary. The , error "too was not one that occurred after the complaint 
was entertained, and therefore might be condoned under, the terms 
and subject to the proviso of s. 283 of the Code of Criminal 
Procedure. 

I may add that 1 cannot find that the Board of Revenue has 
ever made any rules under s. 211 of Act XVIII of 1873 and 
s. 256 of Act XIX of 1873 for the practice and procedure of 
Revenue Courts on complaints of the nature before me. 

Straight, J. — In reply to the first question submitted by me to 
the Full Bench for its opinion, I have to say that, in my judgment 
the Revenue Court is a Civil Court in the sense of ss. 468 and 
469, Criminal Procedure Code. I think that the alternative expres- 
sions Civil Or Criminal Court” are intended to include all tribu- 
nals concerned in the administration of Civil or Criminal Justice, 
before which ‘judicial proceedings” are held, as defined in the inter- 
pretation clause of the Criminal Procedure Code. I have in vain 
sought to discover any intelligible reason why a distinction should 
have been drawn by the Legislative authorities between Revenue 
Courts on the one hand and Civil and Criminal Courts on the other. 
Sanction appears to be just as desirable and necessary in either 
case. Moreover by s. 2 of the Rent Act (XVIII of 1873) it is 
specifically provided that Illustration {a) of s. 19 of the Penal Code 
shall be read as if it applied to that Act, the effect of which is to 
declare that a Collector exercising powers under Act X VIII of 
1873 fas in this case) is a Judge. Therefore yon have a “ Jiidge’^ 
and a “judicial proceeding”, which it must be admitted is of a Cmi 
character. It is true that the Rent Act draws a distinction between 
Revenue and Civil Courts, but that is merely for eonvenience of ex- 
pression and to avoid confusion, and in no way interferes with the 
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Reveiiixe Court; falling within the generic temi Civil Court, as used 
in ss. 468, 469 of the Criminal Procedure Code. Consequently 
I think the Collector’s sanction to the institution of the prose- 
cution ought to have been given, and that without it the whole of 
the proceedings before the Magistrate and the Court of Session 
are void. 

In answer to the second question, I am very clearly of opini- 
on that the order endorsed by the Collector on the complainant’s 
petition can by no twisting of terms or distortion of language be 
construed into a sanction. 

As to the tliirJ question, I do not think that the words at any 
time" in s. 470 , Criminal Procedure Code, give the Court power, 
aft(3r conviction and upon appeal or revision, to grant a sanction, 
and so to validate proceedings otherwise invalid from their incep- 
tion to their close. It appears to mo tiiat, for the purpose of deter- 
mining what those words mean, ss. 468 , 469 , and 470 must be 
read together, and so treating them, the construction seems to be 
that a complaint for any of the enumerated offences shall not be 
entertained, except when the sanction of the Court before or against 
which an offence has been committed is previously obtained. In 
other words, if I take the correct view, the required sanction is a 
condition precedent to the very first commencement of the prosecu- 
tion. The term ^•complaint,” as used in the Criminal Procedure 
Code, has a perfectly intelligible meaning and requires no definition 
on my part. Apart from this, it appears to me there is a provision 
of the Co le that places any question upon the point I am now dis- 
cussing almost, if not entirely, beyond dispute. I refer to s. 
LP2, wliicli enacts that nothing in that or the preceding section 
shall ^hiiitliorize a Magistrate to entertain a complamt of an offence 
without sanction, where such offence by^ any law in force may not 
bo entertained witliout saiiclion”. I may also point out that in s. 
466, Orlmiaal Procedure Code, the sanction there proTided must 
be given ^^before the commencement of the proceedings”. Under all 
the circumstances already adverted to, and endeavouring to place 
' a reasonable and practical construction on the words ‘'at any time,” 
I canliot bring myself to give them the enlarged interpretation eon- 
ten led for by the Junior Governmant Pleader. To do so would 
appear to.iiia to open the door to the very misdiiei the Act was 
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intended to guard against, namely, the indiscriminate institution of . 
prosecutions by private persons for offences against public justice 
committed in contempt of and against Civil or Criminal Courts, 
for tbeir own ends and objects, without any check. If my view 
of the section is incorrect, then there is nothing to prevent a person, 
except the watchfulness- of the Magistrate, from putting the crimi-- 
nal law in motion to harass or oppress another with whom he has been 
unsuccessful in litigation, and to defer obtaining or attempting to 
obtain the sanction of the Court before which his suit has been 
tried until the latest possible moment. To my mind prosecutions 
for the offences enumerated in s. 468 and 469 must have the 
stamp and countenance of the offended Court, otherwise they fall to 
the ground. My answer therefore to the third question submitted is 
in the negative. Upon receipt of the decision of the. Full Bench, 

I will dispose of the appeal. 

Oldfield, 0. — I quite concur in the view of the law taken by 
Mr. Justice Straight. 

The case having been I’eturned to the Judge making the refer- 
ence, the following order was made : 

Straight, J. — The pracMcal effect of the decision of the Full 
Bench, upon my reference of this case, is that the whole of the 
proceedings against the appellants from the commencement must 
be quashed ; the investigation before the Magistrate and the trial 
in the Sessions Court being invalid by reason of the absence of the 
Collector’s sanction to the institution of the prosecution. The 
charge is of so serious a character that the matter cannot be allowmd 
to rest, and in the interest of public justice it is essential that the 
accused, who seem to have been most properly convicted on the 
facts, should not escape by reason of the technical difficulty that has 
arisen. There must, therefore, be a retrial, and I accordingly order 
that the record be remitted to the Magistrate of the District through 
the Sessions Judge. Application must be made to the Collector for 
his sanction to the proceedings, ^nd his attention must of course be 
called to the judgment of this Court as to the legal necessity for its 
being given. When the sanction has been obtained the prosecta-- 
tion must be continued in ordinary course to committal, and after 
that to trial before the Court of Session. Of course should the 
accused be agaiu couvieted tlie Sessions Judge will; iu inflicting 


¥0L. IL3 


ALLxlHABAD SERim 


545 


Iiave regard to the length of time during T^^hich they 
have already undergone imprisonment. 


Before Sir Rfihert Stuart ^ Kt.y Chief Justice, Mr, Justice Pearson f Iflr, Justice 
Spankie, and Mr, Justice Olifidd, 

JAGxiN NATH FANDAY (plaintiff) ». PHAG SINGH (defendant).’^ 


Grant of land exempt from revenue — Grant of land exempt from rent-^RegulaiioTi 

XIX q/'1793, s, lQ~“Eegulation XLJ of 1795, s. 10 — Act XVIII of 1S7S 

(AT.-ir. P, Rent Aetj, ss. ZO, 95^-Aet XIX of 1S73 iX,-W. P, Land Revenue 

Act), ss. 79| 2 il -^Jurisdiction of Civil Court. 

The in tliis suit claimed tlie possess! an o! certain land in virtue of a 

gmifc tlieroof to him, not merely of tlia proprietary right in sueli land, but of the 
rents of the same undirninislied by the payment of the revenue assessed thereon, 
which the grantor took upon liimscdf to pay. 

Held by Stuakt, 0. J., Peauson, J., and Oldfield, J,, that the grant wa?i 
null and void and liable to resumption, with reference to ss. 10 of Regulation NIX 
of 1793 and Kogiilatioii NLI of 1795, and s. 30 of Act XVIII of 1870 and ;% 79 of 
ActXlX of 1S73. 

Per Spaxkie, J. that the question whether the gmiit Avas null and void with 
reference to those Regulations and Acts did not arise, as the grant, on the facts 
found by the Court below, was not one within the terms of those Regulations, 

IIM per Steakt, C. J., Peaksox J , and Spaxkie, J. that the suit was cog- 
nizable by the Civil Courts. 


Tsis was a suit for the possession cf twenty-nine biglms, ten 
hrlshnarpa-X'’ land. The plaintiff stated in his plaint 
that the land in suit was granted to him by Rajah Ramadhiii Singh, 
whom the defendant Sheobachan Kuar represented, as krlshaar- 
pan," that he had enjoyed the proSts of the land, and that on his 
instituting a suit for arrears of rent, Sheobachan Kuar intervened 
and denied that he was in possession of the land. Sheobachan Knar 
set up as a defence to the suit that Eainadhin Singh had not granted 

the land to the plaintiff as “ hiahnarf.an," that the plaintiff had 
not obtained possession of the land, and that the grant, even if it 
were made, was invalid. Prag Singh, who had purchased the righis 
and "interests of Sheobachan Singh in the village in which the 
land in suit was comprised in the execution of a decree, set up tha 
same defence to the suit. The Court of first instance fixed as 
issues, (i) Could Ramadhin Singh make a grant of the land as 


» Seeon-l Aopeal Ko. 3.1 of 1S7S, from a decree of II. Brodhar.?t. Esq., 
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kTisJinarpa7v\ md did he make such a grant in the plaintiff’s 
"favour, and has the plaintiff been in possession of the land in virtue 
of the grant, and (ii) If the grant were made, can Sheobachan Kiiar 
resume the land. With reference to these issues the Court of 
first instance found that Eamadhin Singh had made a chari- 
table gift of the land to the plaintiff by way of “ krishnayyan^^ 
that mutation of names had been effected, and that the grantee had 
received the profits of the land through the agents of the grantor. 
The Court then made the following observations on the issues : 

The reason ■why th6 Deputy Collector first refused to enter the 
plaintiff’s name was that it ‘was not represented to that officer 
what aiTangement had been made for the payment of the Govern- 
ment revenue, and it was not until the presentation of an applica- 
tion b}" the Rajah’s agent and the verification of the petitions of 
both parties that the Deputy Colleetor gave orders for mutation of 
names, the aforesaid application being to the effect that the Rajah 
had merely made a grant of his own title and the Government re* 
venue would not at all thereby suffer, that the proprietor of the 
village w a responsible for it as formerly, and that the grantee would 
merely retain the title of the grantor : in these Provinces, charita- 
ble grants of lands are generally made to the Brahmins by Rajahs 
and 2 :amtndars out of their estates, and the grantees are allowed 
to remain in possession and their possession has also been con- 
firmed : now, inasmuch as Sheobachan Ivuar’s ancestor made a 
gift to plaintiff of the title to the profits of the land, the said Sheo- 
bachan Kliar cannot resume that title : moreover the grant being 
a charitable gift {dan) cannot be revoked, in accordance with the 
Hindu law : there can be no doubt that the owmer of the village 
had the power to make a gift of whatsover title he possessed, for 
his own benefit in the nest world”. On appeal by Prag Singh 
the lower appellate Court found that the land had been granted to 
the plaintiff as krishmrpan/’ about eleven years before the suit 
was brought, but that the plaintiff had not been put in possession 
of the land, that he had not collected the rents of the land from 
the ryots, but that such rents had been collected, together with 
the rents of the other lands of the village, by the agents of the 
grantor, and that such agents occasionally paid a portion of the 
moneys so acquired to the plaintiff. It held, with reference to ss. 


TOL. n.] 


ALLAHABAD SERIES, 


547 


10 of Regulation XIX of 1793 and Regulation XLI of 1795^ that 
the grant was null and void, and dismissed the plaintifi’s suit, with 
the following I’einarks ; I find that Rajah Ramadhin Singh 
’was not empowered to make a grant of Ic7^islmarpan^^ land, 
and that though Jagan Nath Pandaj may possibly have sometimes 
received cash from the Rajah’s karinda, w^hile that person realised 
from the ryots who cultivated the land in suit, he, Jagan Nath 
Panday, was never actually placed in possession of the land, and, 
wdth reference to these remarks, I allow the appeal and reverse the 
judgment of the lower Court.’’ 

The plaintiff appealed to the High Court Tlie appeal came for 
hearing before a Division Bench composed of Pearson, J., and 
Oldfield, J,, which referred to the Fall Bench the questions whether 
the grant "^vas null and void, and ^whether the suit was maintain- 
able and properly instituted in the Civil Court, the order of refe- 
rence being as follows ; 

Oldfield, J. — ^The suit has been brought by the plaintiff to 
recover possession of certain krislmarpanj or rent-free, land, on the 
ground that a grant thereof, exempt from the payment of rent to the 
grantor, was made to him by the former owner, Rajah Piamadhin, 
and that the defendant who has purchased the estate in which 
the land is situated has dispossessed him. It seems sufficiently 
showm that there was a complete gift of this land to the plaintiff 
on the part of the Rajah, his name was entered in the revenue 
papers in respect of the holding, and the rents, though collected by 
the Rajah’s agent, were collected on the plaintiff*’s behalf, and for 
his benefit and enjoyment, but a question arises -whether the grant 
is one of those which are null and void by the express provisions 
of the law. 

The jaw applicable to the province of Benares is Regulation 
XLI of 1795, s. 10, which, Qnutatis mutandis^ re-enacts s. 10, 
Regulation XIX of 1793, and by it all grants for holding 
land exempt from the payment of revenue, whether exceeding or 
under fifty bighas, that have been made since the beginning of the 
Fasli year 1196, or that may be hereafter made, by any other autho- 
rity than that of the Governor-General in Council, are declared 
nuU and void, and 110 length of possession shall be hereafter con- 
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sidered to give validity to any such grant, either with regard to 
the property in the soil or the rents of it ; and every person who 
now possesses or may succeed to the proprietary right in any estate, 
or who now holds or may hereafter hold any estate in farm of Gov- 
ernment, or of the proprietor, or any other person, and every offi- 
cer of Government appointed to make the collections from any estate 
or taliiq held khas, is authorized and required to collect the rents 
from such lands at the rates of the pargana, and to dispossess the 
grantee of the proprietary right in the land, and to re -annex it to 
the estate or taluq in which it may be situated, without making 
previous application to a Court of Judicature, or sending previous 
or subsequent notice of such dispossession or annexation to 
any officer of Government. The invalidity of these revenue-free 
grants w'as affirmed by s. 28, Act X of 1859, the only alter- 
ation in the law being that the proprietor was henceforth to dis- 
possess and collect the rents and re-annex the land to the estate by 
application to the Collector and not on his own authority. Then 
g,30, Act XYIIIof 1873, and s. 79, Act XIX of 1873, w^ere enacted 
as follows: — ^‘Aud whereas all grants (yffiether in writing or 
otherwise) for holding land exempt from the payment of rent 
wffiioh have been made since the first day of December, 17 90, by any 
authority other than that of the Governor- General in Council, were 
declared by Bengal Regulation XIX of 1793, section 10, to be null 
and void, and like provisions have been by divers Regulations 
applied to the several parts of the territories to which this Act ex- 
tends, and the said Regulation XIX of 1793 also provided that no 
length of possession should be considered to give validity to any 
such grant, either wdth regard to the property in the soil or the rents 
of it, it is hereby enacted as follows” : — and then follow provisions 
for the resumption of such grants. It will be seen that the lan- 
guage of the above sections differs from that of the old Regula- 
tions to which they refer in this important particular, namely, 
that whereas the grants in the old Regulations are called grants of 
land held exempt from payment of revenue, the same grants are 
referred to in Acts XVIII and XIX of 1873 as grants of land 
exempt from the payment of rent. 

The question which arises in the case before us is whether the 
grant, which appears to be one of the proprietary right in certain 
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land included in tlie area of a revenue paying eslate. without any 
reservation of rent to the grantor, but which is not claimed to be 
held exempt from pajnnent of revenue to Gov^ernment, is to be 
considered to be one of those grants to %vhich the laws above cited 
apply. Before the enactment of Acts XVIII and XIX of 1873 
it was a much vexed question whether the Regulations were not 
intended to apply only to grants of land exempt from |■myment of 
revenue, as something different from rent, and to gi’ants wliere the 
land had been separated from the revenue paying area, and there- 
fore not to such a grant as %ve have before us ; and the question 
wdll be found fiillv argued in the case reported in 9 Weekly Reporter, 
page 1. It was there held by the Calcutta High Court, though 
some of the Judges dissented, that ‘Hhe grant b}^ a zemindar 
for valuable consideration of a piece of land to he held witiiout 
payment of rent is valid, as against the heir of the grantor or a 
purchaser from him by private sale of the zemindari, and that under 
s. 10, Regulation XIX of 1793, such heir or purchaser is not 
entitled to resume the land.’’ But on the other hand^ there is a decL 
sion of the Sudder Dewany Adawlat, North- Western Provinces, 
June 8th, 1865 (1), which appears to hold that grants of land exempt 
from the payment of rent are such as were contemplated by the 
old Regulations, and are null and void, but the current of the pre- 
vious decisions seems certainly opposed to this view, as also is a 
reported case of a later date of this Court, Xo, 1503, March 27th, 
1868 (2). 

It may be, however, that it was the intention of the Legislature 
by importing into s. 30, Act XVIII of 1873, and s. 79, Act XJCX of 
1873, the words exempt from the payment of rent,.” in referring 
to the law of the old Regulations, to set the matter at rest, and to 
make grants of lamJ exempt from the payment of rent, such as the 
one in question, null and void, or it may be that a -suit of this 
nature is not how. maintainable in a Civil Court, with reference to 
other provisions of Acts XVIIi and XIX of 1873. 

The Senior Government Pleader (Ltila Juala Prasad)^ Miinslii 
IlmiuMan Prasad^ and Pandit Bishamhhar Nath, for the appellant. 

The / imior Govermnent Pleader (Babu Dwarha JSfatli Banarji) 
and A jiidhia NafJi, for the respondent. 

(1) S. D. A., Ww. F., ia65, p. ass. (2) H. C. E-, N.AY. P., 15oS, p. 1S6. 
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The following judgments were delivered by the Full Bench : 

Stuart, C. J.— I am quite clear that the Civil Court could 
entertain this suit, and on this point I agree with Mr. Justice 
Pearson that the contention to the contrary is so unreasonable as 
to be at once rejected. It could not for a moment be argued that the 
plaintiff’s claim comes within the express words either of s. 95, 
Act XVIII of 1873, or of s. 79, Act XIX of 1873, nor could it 
be shown to do so within the meaning of these two sections, because 
under these Acts an application for resumption of a grant of this 
nature might have been preferred to the Eevenue Court by the for- 
mer owner, Kajah Eamadhin Singh. 

As to the subject of the suit itself, I am very much of Mr. Jus- 
tice Spankie’s opinion that the Eegulations and Acts mentioned in 
the referring order do not apply to it, or at least are not necessary 
to its disposal, for on the facts found by the Judge the plaintiff’ has 
in special appeal evidently no case whatever. But, assuming that 
the Regulations and Acts referred to apply, I am clearly of opinion 
that they must be read so as to render this grant null and void. I 
must, however, observe that, for the purposes of such a case as this, 
the difference between the language of the two old Regulations 
referred to and that to be found iu Acts XVIII and XIX of 1873 
is in my opinion more apparent than real. S. 10, Regulation XIX of 
1793, ’which is re-enacted by s. 10, Regulation XLI of 1795, enacts 
and declares that all grants for holding land exempt from the pay- 
ment of revenue, whether exceeding or under fifty bighas, that have 
beeu made since the beginning of the Fasli year 1 196, or that may 
be hereafter made, by any other authority than that of the Grovernor- 
General in Council, are null and void,*’ and it then goes on to make 
the following important and general declaration that no length 
of possession shall be hereafter considered to give validity to any 
such grant, either with regard to the property in' the soil or the rents 
n/ if’: and further on the Regulation provides that, Every office^' 
of Government appointed to make collections from any estate or 
tiiluq held khas is authorized and required to collect iAe from 
such lands at the rates of the pargana, and to dispossess the gran- 
tee of the proprietary right iu the land, and to re-annex it to the 
estate or taluq in which it may be situate, without making a pre- 
vious application to a Court of Judicature, or sending previous or 
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subsequent notice of such dispossession or annexation to any officer 
of Government.” It appears to me that these enactments destroy 
every possible right and interest which the grantee might have 
claimed in the subject of the grant, including not only land exempt 
from the payment of revenue but land out of which rents might be 
collected, and that therefore Acts XVIII and XIX of 1873 merely 
re-enact what had previously been the law, by necessary construction, 
under the Regulations referred to. In my view of the case, there- 
fore, the plaintiff’s suit and also the appeal to the Division Bench 
should be dismissed, 

Pearson, J, — On the first of the two questions referred to the 
Full Bench, my opinion is that the grant claimed in this suit is null 
and void. The grant was not merely a grant of the proprietary 
right in the land, which was the subject of it, but it was intended to 
convey the grantee the whole yield or rent of the laud undiminished 
by the payment of the Government revenue thereon assessed, which 
the grantor took upon himself to pay. There was no intention to 
injure or defraud the Government, but the effect of the arrange- 
ment was to shift the payment of the revenue from the land itself 
on to the shoulders of the grantor, 1 concur with the District Judge 
in the view that the grant was illegal under the laws cited by him 
and is liable to resumption. The Legislature apparently holds 
every bit of land to be, as it were, hypothecated for the revenue 
due from it, and will not allow the burden to be shifted elsewhere. 

On the second question raised by the referring order, I am not 
prepared to hold that the suit is not cognizable by the Civil Court. 
It must be admitted that the loose language of s. 85 of Act 
XVIII of 1873 affords some ground for the contention that, inas- 
much as an application for the resumption of the grant might have 
been preferred to the Revenue Court by the grantor, therefore this 
suit by the grantee to be maintained in possession of the grant is 
excluded from the cognizance of the Civil Courts , but the contention 
is so unreasonable that one feels bound to reject as unreasonable 
any construction of the language of the section which would sup- 
port it,' „;■ ■■" 

Spaxkii, J.*— The learned Judges who refer this case for the 
opinion of the Full Bench remark that the question for considei> 
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ation is whether the grant, which appears to be one of proprietary 
right in certain land included in the area of a revenue paying 
estate, without any reservation of rent to the grantor, but which is 
not claimed to be exempt from payment of revenue to Government, 
is to be regarded as one of those grants to which Eegulations XIS 
of 1793 and XLI of 1795 and Acts XVIII and XIX of 1873 apply. 
We are also asked whether the plaintiff’s suit is maintainable and 
properly instituted in the Civil Court. 



i 


The terms of the Eegulations are that all grants for holding 
land exempt from payment of revenue, whether exceeding or under 
fifty bighas (1), that have been made since the beginning of the FasH 
year 1196, by any other authority than that of the Governor- Gene- 
ral in Council, are declared null and void, and no length of posses- 
sion shall be hereafter considered to give validity to any sucli 
grant, either with regard to the property in the soil or the rents of it. 
S. 30, Act XVIII of 1873, and s. 79, Act XIX of 1873, recite that 
Whereas all grants (whether in writing or otherwise) for holding 
land exempt from the payment of rent which have been made 
since the first day of December, 1790, by any authority other than 
that of the Governor-General in Council, were declared by jthe 
Bengal Eegulation XIX of 1793, s. 10, to be null and* void, anlj 
like provisions have been by divers Eegulations applied to the 
several parts of the territories to which this Act extends, and the 
said Eegulation XIX of 1793 also provided that no length of 
possession should be considered to give validity to any such grant, 
either with regard to the property in the soil or the rents of it, 
it is hereby enacted” &o. &c. &c. Undoubtedly there is a difference 
between the Eegulations and Acts. In the former the grants are 
spoken of as “ exempt from the payment of revenue,” and in the 
latter as “ exempt from the payment of rent.” 


The learned Judges remark that before the enactment of Acts 
XVIII and XIX of 1873 it was a much vexed question whether 
the Eegulations were not intended to apply only to grants of land 
exempt from the payment of revenue, as some thing different from 
rent, and to grants when the land has been separated from the revenue 

(1) Note by the Judge.— In s, 10, but Regulation XLI of 3795 is more 
Beg^ation XIX of 1793, 'wbetber particularly concerned Ibis case, 
exceeding or under one buudred bigbas ; 
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paying area, and therefore not to sneh a grant as the one set np in 
this case* They refer to the decision of the Calcutta High Court in 
Muhammad Ahil 7 . Asad-un-nka Bibee (1), and to a decision of the 
SudderDewany Adawlat, North-Western ProTinces, Rajah Dilsukh 
Raiv, Kurban Ah (2), and to one of this Court in AJmad-ullah 
V. Mithoo Lall (3). In the first cited case it was hold that a grant 
by a zemindar for valuable consideration of a piece of land to be 
held “without payment of rent is valid as against the heir of the 
grantor or a purchaser from him by private sale of the zemindari, 
and that under s. 10, Regulation XIX of 1873, Such heir or pnrehaser 
is not entitled to resume the land. The Calcutta High Court’s 
ruling has all the weight of authority, and the decision of the 
Chief Justice, Sir Barnes Peacock, appears to rae to be unanswer- 
able. 

It must, however, be admitted that s. 30 of Act XVIII 
of 1873, and the corresponding section of Act XIX of 1873, 
have adopted the view taken by the Sadder Dawany Adaw- 
lat of these Provinces in their decision cited above, and have 
declared that the tbriner Regulations referred to rent an I not reve- 
nue, and therefore, assuming that the Legislature is authorized to 
interpret s- 10, Regulation XIX of 1873, as it pleases, we probably 
are bound to give effect to the law as it is laid down in these later 
Acts. I do not, however, think that we need consider this part of 
the case at greater length, for I doubt whether the Regulations or 
the Acts apply to the particular case before us. The appeal was 
one from an appellate decree, and I observe that the Judge finds 
as a fact that Jagar Nath Paiiday was never put in posses- 
sion of the land ; that tbe rents of the land in dispute were col- 
lected along with the rents of the other lands of the village by the 
Rajah’s agent, by whom a part of the money thus collected was 
occasionally paid to Jagar Nath Panday. It wmiild also seem that 
the revenue of the land was paid by the Rajah to Government (this 
indeed is shown by the proceedings before tbe Deputy Collector), 
and the rent of the land in dispute was collected as usual by his 
agent, and therefore all that the plaintiff acquired by the transac- 
tion was a portion of the share of the produce of the land which 

( 1 ) 9 W. B. 1 . (2) S. D. A., N.-W. P., 1S65, p. S33. 

(3) H. C. R,, N.-W. F., 1S3?, p. 130. 
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1879 would otherwise have been retained by the Rajah himself. It was 
as if a portion of the zemindar’s own income was reserved as a cha- 
ritable allowance for Jagar Nath Panday* It was not even assigned 
FRAGSiNaH. by any written instrument. If this was the position, I do not con- 
sider that there was any grant within the terms of Regulation 
. XIX of 1793 as extended to Benares by Regulation XLI of 1795, 
and I, therefore, do not think that those Regulations or the Acts of 
1873 would apply to the case. The suit appears to have been on© 
with which a Civil Court had jurisdiction to deal. 

Oldfield, J.— S. 30^ Act XVIII of 1873, and s. 79, Act XIX 
of 1873, declare grants of land exempt from the payment of rent 
to be null and void and resumable, with the exception of the rent 
free grants especially reserved from the application of s. 79 by the 
provisions of ss. 80, 81, 82, Act XIX of 1873. The plaintiff, there- 
fore, cannot succeed in his suit. 


1879 

December 11. 


APPELLATE CIVIL. 


Before Mr. Justice Pearson and Mr. Justice Siraighi. 

BAFDAR ALI khan (Plaintiff) LACHMAH DAS and others 
(Defendants).* 

Release--^Itece^iio7i in evidence of Unstamped and Unregistered Document — Appeal 
Fraud — Act VIII of 1859 {Qwil Procedure Code), s. 350 - Act X o/1877 {Civil Pro^ 
cedure Code), s, 578~~Nfamp — Registration^ Mortgage. 

In June, 1875, X executed a bond in favour of B in which he mortgaged, 
amongst other property, a village called Ghand Ehera, as security for the payment 
of certain moneys. He subsequently sold such village to /i, concealing the fact 
that it had been mortgaged to S. On this fact coming to the knowledge of A, he 
threatened L with a criminal prosecution, whereupon L proposed to 5 in writing that 
the security of a share in a village called Kelsa, which he alleged was his property 
should be substituted for the security of Ghand Khera. 5 accepted this proposal 
by a letter in which he referred to Ub proposal in terms. It subsequently appeared 
that the share in Kelsa did not belong to L but to another person. N having sued 
upon his bond, claiming to enforce thereunder a lien upon Ghand Khera, A set up 
as a defence to the suit that S had agreed to substitute Kelsa for Ghand Khera in 
the bond, producing S'a letter as evidence of the agreement. Meld that such 
letter operated as a release and should therefore have been stamped and regis- 
tered.' 


, ^^79, from a decree of Maulvi Muhammad Sami-uL 

lah Khan, Subordinate J adge of Moradabad, dated the 31st March, 1879. 
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Held also that an objection may properly be taken in a Court of first appeal to 
an unstamped document, and such Court is bound to entertain the objection and 
may direct that the document be stamped and the penalty imposed. 

Held also that Vs fraud vitiated agreement to substitute the security of 
Kelsa for the security of Chand Khera in the bond, and S was entitled, notwith- 
standing A might have purchased the latter property in good faith, to the 
enforcement of the lien created thereon by the bond. 

Mar^ Ridded Qurrie v. S. F. Mutu Ranien Chetty (1) discussed. 

The facts of this case are sulHcientlj stated for the purposes of 
this report in the judgment of the High Court to which the plaintiff 
appealed from the decree of the Court of first instance. 

Mr. Conlan and Munshi Hanuman Prasad^ for the appellant. 

Pandit Bishambhar Nath^ Babu Ratan Chand^ and Shah Asad 
Ali^ for the respondents. 

The judgment of the High Court (Pearson, J. and Straight, 
J.) was delivered by 

Straight, J.— This was a suit brought by the plaintiff, appel- 
lant, to recover the sum of Rs. 20,375, principal and interest, on a 
bond dated the 18th of June, 1875, executed by the defendant 
Afzal iili. The plaintiff also sued the defendant Lachman Das 
for the amount under another *bond of the same date, whereby he 
bad given security for the loan and interest, and hypothecated cer- 
tain properties scheduled in the deed, including 20 biswas of mauza 
Chand Khera, pargana Amroha, the bounds and limits whereof were 
duly and properly detailed. The plaintiff further prayed for euforce- 
ment of lien against the property hypothecated. 

The defence pot forward by Afzal Ali substantially amounted to 
this, that be was a mere dummy in the transaction, that Lachman 
Das was the real borrower, and that the bond on which it was sought to 
make him liable was fictitiously executed in his name for some 
motives of expediency. Lachman Das admitted his liability under 
the seeurily-bond, and that he did in the first instance hypothecate 
the several properties therein specified, but he went on to allege 
that, with the consent of the plaintiff to an agreement of the 16th 
December, 1876, the mauza of Chand Khera was withdrawn from 
the list, and 2| biswas of mauza Kelsa and a shop, together with a 
(1) 3 B, L. E., 12»L 
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note of hand for the amount of the loan of one Sahu Sham Saran 
DaSj treasurer of Rampur, were substituted. 

The Subordinate Judge held that Afzal Ali and Lachman Das 
were both responsible for the payment of Rs. 205375, and that the 
mauza of Chand Khera had been exempted from the operation of 
the security-bond of the 18th June, 1875, with the sanction and con- 
sent of the plaintiff. Dor reasons that will presently appear, when 
we come to the facts, Sheikh Ali-uddin had come into the suit as a 
defendant by making certain objections to the plaintiff's claim, and had 
formally been made a party to it under an order of the Court of the 
6fch September, 1878, pursuant to s, 32, Act X of 1877, His 
interference related solely to mauza Chand Khera, and as appears 
from what has already been stated, he was successful in securing 
the exemption of that property from the decree. The Subordinate 
Judge ultimately passed an order in plaintiffs favour for the amount 
of his claim by enforcement of lien on the property hypothecated 
in the security-bond of June, 1875, excluding mauza Chand Khera 
and substituting in lieu thereof the 2^ biswas of Kelsa already men- 
tioned. From this decision the plaintiff appealed and the following 
shortly state his grounds of appeal r (i.) That mauza Chand Khera 
has been exempted on illegal and insufficient evidence: (ii.) That 
a letter of the plaintiff of the 3rd May, 1877, being without a stamp 
and unregistered, ought not . to have been received in evidence, as it 
was put in to prove the relinquishment of an interest in immoveable 
property above the value of Rs. 100 : (hi.) That even if there 
had been any relinquishment by the plaintiff it was only condi- 
tional and was so regarded by the defendant Sheikh Ali-ud-din : 
(iv.) That plaintiff was no party to the document of the 16th 
December, 1876, put forward by Lachman Das and never gave his 
consent to it. 


The facts of the case appear to be as follows : The plaintiff is a 
native gentleman of some position resident at Rampur. The two 
defendants Afzal Ali and Lachman Das both come from Moradabad 
or thereabonts, while the third, AH-ud-din, is a pleader living and 
practising there and in the district. It seems altogether indifferent 
to the question we have to decide whether the Rs. 20,000 were ad- 
vanced to and for the use of Afzal Ali or Lachman Das. Certain 
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ifc is that they are both liable for its repayment, and we accept with- 
out hesitation the finding of the Subordinate Judge as to their 
joint and several responsibility to the plaintifi*. 

The substantitil point for our consideration, as in the determi- 
nation of it all the other pleas in appeal must be disposed of, is, 
was the Subordinate Judge right in law and fact in excluding 
mauza Chand Khera from enforcement of lien and in substituting 
for it the 2| biswas of mauza Kelsa and the shop ? 

The loan had been made and the two bonds executed on the 
18th June, 1875. At some time after that and before the end of 
1876 Lachman Das, under circumstances most strongly indicative 
of fraud, sold to the defendant Ali-ud-din out and out, for a sum of 
Es. 9,500, the mauza of Chand Khera, concealing the hypotheca- 
tion already made to the plaintiff, and acting as if the property 
were free and unincumbered and capable of disposal. It is impos- 
sible to avoid making the remai’k in passing, that it seems very 
strange that the defendant Ali-ud-din, a pleader, who could readily 
have searched the district register of charges on immoveable pro- 
perty, never took the precaution to do so, though by this simple and 
to him necessarily well understood proceeding, he might have ascer- 
tained, what only came accidentally to his knowledge, namely, that 
the very mauza he had bought was already incumbered to the 
plaintiff at the time of his purchase. Katurally Ali-ud-din, when he 
became aware of the cheat that had been practised on him, was very 
indignant and threatened Lachman Das with prosecution, who in his 
alarm to escape from the consequences of one fraud, seems to have 
thought the best way out of his diflScuIiy was to commit another. 
For this purpose he opened communications with the plaintiff, the 
object of which was to induce him to accept biswas of mauza 
Kelsa, a shop, and a note of hand of the treasurer of Rampur, in lieu 
of mauza Chand Khera. A proposal to this effect embodied in 
writing appears to have been prepared and forwarded by Lachman 
Das on or about the 16th December, 1876, but no formal signature 
of the plaintiff to it was ever obhuned, and it was not till the 3rd 
May, 1877, that a letter was written by the plaintiff to the defendant 
Ali-nd-din, by the terms of which it is contended the document of 
December, 1876, vcas accepted and Ohand Khera was exempted from 
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tihe bond of the 18fch June, 1875. According to Ali-ud-din, this 
set at rest all his fears, he was content to let his bargain with 
Lachman Das stand, and abandoned his threatened prosecution. 
If his mind was so completely set at rest by the plaintiff, it seems 
strange, to say the least of it, that on the 1st July, 187 7, he request- 
ed Lachman Das to execute a deed of agreement, which, after reca- 
pitulating all the circumstances relating to the sale, proceeded to 
hypothecate certain properties as security for the carrying out the 
contract. The remaining facts to be enumerated are but few. It 
turned out that the 2^ biswas of mauza Kelsa which Lachman Das 
had put forward as his own did not belong to him but to his minor 
nephew, and it is curious to observe, in his judgment, that the Sub- 
ordinate Judge seems to have studiously kept this, the most impor- 
tant fact, in the back ground. The real struggle now is necessarily 
between the plaintiff and Ali-ud-din, indeed,, as parties to the suit, 
the other defendants may be dismissed from our consideration. 

The suit brought by the plaintiff is on his bond of June, 1875, 
and he i^igims to enforce the hypothecation against Ohand Khera 
as if the documents of December, 1876, and 3rd May, 1877, had 
never been written. The defendant Ali-ud-din, who is in possession 
of Ohand K.hera under his purchase, put forward those two docu- 
■ ments as evidence of his title and showing that the plaintiff 
released Ohand Khera from the bond of 18th June, 1875. One 
of the pleas in appeal sets up a technical objection to the admission 
of the letter of the plaintiff of the 3rd May, 1877, and it was argu- 
ed before us that, having regard to the terms of the deed of Decern- 
her, 1876, to which this referred and expressed its acceptance of, 
this document must be considered a release, or, in other words, an 
instrument “ purporting to extinguish a contingent interest to and 
in immoveable property ” and as such, not only liable to stamp but 
to registration under s. 17, Act III of 1877. We are of opinion 
this contention is correct and that the letter does amount to a 
release. It was in that very sense and for the purpose of fixing 
responsibility on the plaintiff as to the exemption of Ohand Khera 
from the bond, that the defendant Ali-ud-din tenders it, and indeed 
without it, it is not very easy to see what sort of defence he could 
have made. The document therefore ought to have been stamped 
and registOTed and should not have been admitted in evidence in 
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tlie lower Oourt, iliougli it does not seem that there any objection 
Was taken. But it does not appear necessary to the decision of the 
case for ns to pass any formal or deliberate expression of opinion 
ilpoii these two questions, so far as they are made matter for objection 
to*the admissibility of the release of the 3rd May, 1877, in this Court. 
As to its acceptance in proof without stamp, there is a judgment of 
Sir Barnes Peacock in Ma?-k Ridded Currie v. S. V, 3Iiitu Rammi 
Chetty (1), wherein acting upon the terms of s. 350, Act VIII of 
1858, with which s. 578, Act X of 1877, closely corresponds, he 
held that the error, if any, of receiving the document without a 
stamp, did not affect the merits of the case or the jurisdiction of the 
Court, although it might have affected the Government revenue.*’ 
It should, however, be noticed that this deoision only disposes of the 
objection within the terms of s. 350, so far as it was a fit ground 
for appeal from the finding of the lower Court. The difficulty that 
presents itself to our minds is as to how far this Court, sitting in 
appeal from an original decree and therefore having to deal with 
evidence as well as law, can fail to notice an objection to its 
receiving as proof and taking cognizance of a document which is 
both unstamped and unregistered ? It may be, that so far as it 
relates to the finding and order of the lower Court it has no force, 
but non constat ” that when brought under our notice we are 
not to entertain it. So to the question of registration the same 
observations apply, only with greater force, for registration can 
hardly be called a matter affecting the Gaverninsni revenue, ” 
when it is obviously intended to prevent fraud by parties to instru- 
ments of a certain description. Upon this point a decision of West 
and Pinhey, JJ., in Basmva v. Kalhapa (2) was quoted, which 
seems to bear directly upon the whole subject of registration 
and to treat it from a practical and intelligible point of view. "We 
must not, however , be taken as expressing any definitive opinion 
upon these two questions, though it is irresistible to remark that at 
first sight the argument seems a strange one, as has been before 
remarked, that a Court of Appeal, where it is dealing with fact as 
well as law, is to accept and treat as evidence that which two Acts 
have in prohibitory language declared shall not be received. . Upon 
one point, however, we feel no doubt, namely, that an objection may 
properly be taken in this Court to an unstamped document and that 
(1) 3 B. L. E., 123. (2) I. L. IL, 2 Bom,, 4S9. 
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we are bound to entertain it In that case we may. direct that the 
document be stamped and the penalty imposed, but for the unregis- 
tered instrument there is no ^Uocus penitentiosy'^ if the time has run 
out within which it should have been presented for registration, and 
we are poAverless to give any assistance. We have already said. that, 
for the purpose of our disposing of this appeal, it does not appear to 
us necessary to express any final opinion upon these two questions, 
indeed from our point of view and the conclusion at which we have 
arrived we think it sujBScient to deal with the case upon the first 
ground of appeal. Our judgment would have been the same whe- 
ther the letter of the 3rd May, 1877, be shut out or admitted* 
But with the object, as far as lies in our power, of finally disposing 
of the litigation, we have accepted that document as part of the 
evidence in the case, and have accorded to it all the importance and 
weight requested by the respondent Ali-ud-din. Even had the 
agreement, as it is called, of the 16th December, 1876, been signed 
by the plaintiff, it would have made no difference, to our minds, in 
the result of this appeal, and this for the very simple reason, that 
the fraud of Lachman Das, by whose misrepresentations and false 
pretences as to the 2^ bisw’’as of mauza Kelsa, the plaintiff 
was induced to substitute them for the twenty bis^Yas of mauza 
Chand Khera, vitiates the whole transaction, documents and all, 
and restores to operation in its precise terms the bond of the 18th 
June, 1875, with its appended security. That there was positive, 
direct, and deliberate fraud, and that it acted immediately and 
directly on the mind of the plaintiff is a matter beyond all contro- 
versy, and how would it be possible for us as a Court of Equity, as 
well as of Law, to allow such a contract, w^h ether verbal or written, 
under such circumstances to stand ? It is abundantly clear that 
the plaintiff would never have altered his security had he been 
aware that he was surrendering twenty biswas for 2 J biswas, as to 
which Ms hypothecator had no title, and his whole action in the mat- 
ter, as deposed to by the witnesses, goes to show that he implicitly be- 
lieved in the honesty and bona fides of Lachman Das. We fail alto- 
gether to remarkany laches “or negligence of any sort on the part of 
the plaintiff to disentitle him to the relief he asks, on the contrary 
he appears to have acted in a perfectly straightfor'ward way and to 
have fallen a victim, to the falsehoods of a clever cheatj who was 


driven to his wit’s end to escape from prosecution and| as it would 
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seem, from well merited conviction. That Ali-ud-din had still some 
suspicions about Lachmau Das, after his receipt of the letter of the 
plaintiff’s of the 3rd May, 1877, is plainly evidenced by the agree- 
ment of the 1st July of the same year, but this has in no way 
affected us in our view of the facts or the decision of the case, though 
it is a strong indication that the defendant Ali-ud-din had consider- 
able doubt as to the safety of his purchase. That Ali-ud-din has 
his remedies, either in the Civil or Criminal Courts, or both, is a mat- 
ter beyond dispute, but however ho\id fide his purchase, he can- 
not set it up to defeat the lien of the plaintiff^ on mauza Chand 
Khera under his bond of 18th June, 1875, in satisfaction of tha 
amount and to the extent, for which, it will, with the other proper- 
ties hypothecated, share as security. The fraud of Lachmau Das- 
towards the plaintiff goes back to the inception of the transaction 
and renders all subsequent proceedings in reference to the pro- 
perty in suit void and of no effect. 

The appeal will therefore be allowed and the decision of the 
lower Court reversed, so far as relates to its order exempting mauza 
Chand Khera from the operation of the bond of 18th June, 1875. 
For purposes of convenience and to avoid mistakes we think it best 
to say in terms, that a decree is passed in plain tifFs favour for 
Rs. 20,000, and interest to this date, at the rate specified in the bond, 
against Mir Afzal Ali, Lachman Das, and Ali-ud-din, by enforce- 
ment of lien against twenty biswas of mauza Chand Khera, two and 
ahalf biswas of mauza Kelsa, and twenty biswas of mauza Ismailpur,. 
as speeified and defined in the schedule to the bond of 1 8th June, 
1875, and thereby hypothecated The whole of the costs in this 
and the lower Court are to be paid by Lachman Das. 

Ajypeal allowed. 

Before Mr. Justice Pcaraon anil Mr. Justice Oldfield. 

AUDH KUMARI akd others (Defendants) v. CHANDRA DAI (Plaintiff) 
AND FRAN DAI and SITA DAI (Defendants).* 

JBindu Lam-~Eight of succession of daughters to faJiePs estate. 

Meld tlial; comparatiTe poverty is the only criterion for settling the claims of 
daughters on their father’s estate. Makuhai v. Manclhahai (1) and Pali t. Earotum 
Hfajpa (2) followed. 

* first Appeal, No. 55 of 1878, from a decree of Maulvi Sultan Husain, Sub- 
ordinate J ndge of Gorakhpur, dated the 9th February, 1878. 

(1) 2 Bom. H, C. K. 5. <2) 6 Bom. B. C. E. 1S3. 


1879 


Safdae Ali 
Khan 

V. 

Lachman 

Das. 


:i879f 

Uecember IB 


562 


THE INDIAN LAW BEPOETS, 


[TOL. It 


187 ,^ 




Where, therefore, two of four claughters brought suits claiming eadi a moiety 
of their father’s estate, to the exclusion of the two remaining daiighteis, and 
such remaining daughters resisted such suits on the ground that they were entitled 
to the whole estate, being poor and needy, while their sisters were rich, and it was 
found that such remaining daughters were, as compared with their sisters, poor 
and needfj, the Court dismissed such suits. 

Chandra Dai, a daughter of one Bishan Prasad,, deceased, who 
died without leaving male issue, sued certain persons for the posses^-^ 
sion of a moiety of her deceased father’s separate immoveablo 
property, claiming by right of inheritance. Son Dai, another daughter 
of Bishan Prasad, also sued the same persons in like manner for the 
remaining moiety of such property. The defendants set up as a 
defence to these suits, amongst other things-, that Bishan Prasad had 
two other daughters, Pran Dai and Sita Dai, and that such daughters, 
being in indigent circumstances, were entitled to the estate af Bishan 
Prasad to the exclusion of Chandra Dai and Son Dai, who were persons 
of wealth, and that Bishan Prasad having four daughters, Chandra 
Dai and Son Dai had no right to moieties of his property. While these 
suits were pending Pran Dai, who v^as admittedly a daughter of 
Bishan Prasad, and Sita Dai preferred petitions to the Court of first 
instance,, in which they respectively claimed to be entitled, to the 
whole estate of Bishan Prasad. The Court of first instance did not 
make them parties to the suits, but, hearing the suits together, gave 
Chandra Dai and Son Dai decrees against the defendants in these 
terms “ That decrees be given in favour of the plaintiffs, bat so as 
not to interfere with the rights of the other daughters.” On appeal 
by the defendants to the High Court, the Court remanded the suits 
to the Court of first instance, directing it to. make Pran Dai and Sita 
Dai defendants, and to determine whether Sita Dai was a daughter 
of Bishan Prasad, and whether either Chandra Dai or Sbn Dai had 
any right of inheritance as against Pran Dai or Sita Dai, and, if any, 
what was the extent of such rights. Pran Dai and Sita Dai were 
accordingly made defendants in these suits. Pran Dai set up 
the same defence to both suits, ms?., that she Was entitled to 
succeed to the whole of her father’s estate. In her written 
statement she stated her reasons for being so entitled as follows : 
"^^The defendant is utterly indigent and she is a widow ; she is 
so necessitous that she is unable to procure the necessaries of 
daily life— food and clothing: Chaadra Dai and Son Dai are very 
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wealthy, while Sita Dai, who is poor as compared with Chandra Dai 
and Son Dai, is in better circumstances than the defendant, and 
her husband is alive : under these circumstances the defendant is, 
under Hindu law, the sole heir to her father’s estate; in her presence 
Chandra Dai and Sita Dai cannot be regarded as heirs and entitled 
to their father’s property.” Sita Dai set up a similar defence to 
the suits, stating in her written statement as follows : The defend- 
ant is utterly indigent and destitute : as against her Chandra Dai, 
or Son Dai-, or Pran Dai, her sisters, who are wealthy have no right : 
Bislian Prasad gave Chandra Dai and Son Dai an estate of consider- 
able value, besides jewels and money : he also gave Pran Dai an 
annuity of Rs. 25 : the defendant alone is destitute, and her husband’s 
foinily is very poor : under these circumstances the defendant alone 
is entitled to succeed to her father’s estate.” The Court of first in- 
stance found on the issues remanded to it that Sita Dai was a daugh- 
ter of Bishan Prasad. With reference to the question whether 
Chandra Dai or Son Dai were entitled to a share in the estate as 
against Pran Dai and Sita Dai, the Court observed as follows : 
the opinion of this Court the four daughters have equal rights: 
the word indigent {uudhan)^ as understood in the Hindu law, 
is not applicable to any of the four daughters : Sita Dai and Pran 
Dai have already been held by this Court not to be paupers : as 
none of the four daughters is nirdhan^ it is not necessary for the 
Court to see that the husband of one is possessed of less property 
tlian that of the others : if in determining the question of indigence 
and wealth regard were had to the amount of money and property 
possessed comparatively by different parties, and the person who 
possessed more was regarded wealthy, and one who possessed less 
indigent, every person would be indigent with referenee to the per- 
son who was in better circumstances than he, aad wealthy with 
reference to the person who was in worse circumstances : thus there 
would be hardly any person to whom the words wealthy and indi- 
gent would not bo equally applicable : therefore the contention that 
the plaintiffs are wealthy is useless : in the same manner, the alle- 
gations of Sita Dai and Pran Dai as to their comparative indigence 
are undeserving of consideration : the faet is, that none of the four 
daughters lack the necessaries of life, that is, no one of them is so 
poor as to be unable to procure food ; no one of the four lives by 
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begging, the word nirdlian means an indigent person w^ho may 
have been reduced to starvation.” 

On the return of these findings the High Court delivered the 
following judgment in the suit brought by Chandra Dai : 

The Senior Government Pleader (Lala Juala Prasad)^ Muushi 
Sukh Rami R^d Maulvi Mehndi Hasan ^ for the appellants. 

Pandit Ajudhia Nath and Lala Lalta Prasad^ for the I’espon- 
dents. 

Pearson, J. — ^We consider it to be well established by the evi- 
dence on the record that Sita Dai is the daughter of Bishan Prasad 
and sister of the plaintiff in the connected suit. The lower Court’s 
finding on the point appears to be quite right, and the objection 
taken to it by the plaintiff^ respondent, is disallowed. It is also 
well established, in our opinion, that the plaintiff in this suit as well 
as her sister, the plaintiff in the other suit, are in much better cir* 
cumstances than their sisters Fran Dai and Sita Dai. The two plain- 
tiffs married two brothers, sons of Bindesri Prasad, Pandey, who was 
a man of considerable wealth, to shares in which their husbands have 
succeeded. At the time of their marriage Bishan Prasad made over 
a valuable estate, known as Sitapur, comprising 811 acres, to Bin- 
desri Prasad aforesaid, for their maintenance. It appears, however^ 
that the estate really remained in Bishan Prasad’s own possession 
until his death in 1877, and that the profits of it were given to them. 
Their husbands possess considerable property and keep horses and 
elephants. On the other hand it is shown by the evidence that 
Pran Dai is a widow, whose husband pre-deceased his father, and 
who now lives with her mother, and has very scanty means of sub- 
sistance. Her husband’s father was apparently a poor man* Sita 
Dai’s husband is alive| and has some extremely minute shares 
in several villages, which yield a profit of about Rs. 21 per annum 
altogether, and it is in evidence that his shares in nine out of the 
twelve villages are encumbered with a mortgage. There can be no 
doubt, we think, that Pran Dai and Sita Dai are, as compared with 
their sisters, the plaintiffs in these suits, poor and needy. The lower 
. Court has ruled that, inasmuch as they are not beggars, they are 
notse indigent as to be entitled, under Hindu law, to succeed to 
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the propert}^ in snit, the estate left by their father, in preference to 
and by exclusion of their more affluent sisters. In that ruling we 
are not prepared to concur. The original Sanskrit word which 
has been translated indigent has also been translated unprovided 
and unendowed.. Commentators are said to differ as to whether 
provision or endowment by a father or by a husband is meant. 
Without deciding the controversy we may observe that the plain- 
tiffs in these suits have abundant provision made for them both by 
their father and by their husbands, while their sisters have not 
been similarly provided for. We find that in two cases which 
have been brought to our notice, decided by the Bombay High 
Court, Bakubai v. Manchhabai (1) and Foil v. JS’arotum Baiyu (2), 
it has been held that comparative poverty is the only criterion 
for settling the claims of daughters on their father’s estate. Accept- 
ing the view of the law taken by the Bombay High Court as 
correct, we have no alternative but to decree the appeal and dismiss 
the plaintiff’s suit with costs. 

Appeal allowed.^ 


Before Mr. Justke Spanhie and Mr. Justice Oldfield. 

KDRAY MAL and others (Defendants) v. PUEAN MAL (Plaintiff).* 

Joint mort^age^Pur chase hy mortgagee of a share in mortgaged property^ Be demp^ 

tion oj mortgage. 

Where all the proprietors of an estate joined in mortgaging it, and the mort- 
gagee subsequently purchased the share in such estate of one of the mortg.agors, 
thereby breaking the joint character of the mortgage, and one of the mortgagors 
suoi to redeem his own share and also the share of E, another of the mortgagors, 
hdd that he was entitled to redeem his own share, but he could not redeem B's 
share against the will of the mortgagee. 

On the 27th January, 1843, the proprietors of a certain estate 
jointly mortgaged such estate to one Bhajan LaL On the 12th July, 
1871, the mortgagees purchased the share of Durabi, one of the 
mortgagors, in such estate. The plaintiff in this suit sued the 
mortgagees claiming to redeem the share in such estate of one 

of the mortgagors which he had purchased, and also the share of one 
(1) 2 Bom. H. a Rep. 5. (2) 6 Bom. K. C. Hep. 183. 

♦ Second Appeal, No. 577 of 1872, from a decree of S. S. Melville, Esq., Judge 
of Meerut, dated the 28 th January, 1S79, modifying a decree of Maulvi Azmat Ali, 
Muasif of Bmlaadshahr. dated the |rd July, 1S7S# 
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Badipaii, another of the mortgagors. The defendants contended that 
the plaintiff was not entitled to redeem the share of Badipan: The 
Court of first instance held that the plaintiff was entitled to redeem 
that share and gave him a decree as claimed. On appeal by the 
defendants, the lower appellate Court also held that the plaintiff 
Was so entitled. 

The defendants appealed to the High Court, again contending 
that the plaintiff was not entitled to redeem Badipan’s share. 

. Pandit Fand Lal^ for the appellants* 

Munshi Eanuman Prasad^ for the respondent. 

The following judgments were delivered by the Court : 

Spankie, J.—The judgment of the lower appellate Court 
appears I think open to the objection taken. The pleader for the 
appellants refers to a decision of the Privy Council which, however^ 
he did not cite in suppprt of his arguments. The precedent of 
this Court, Mahtah Singh v. MUree Lai (1), to which we were 
referred, does not affect the case before us in any direct way. I 
was at first disposed to consider that the decision in Mawah Azimnt 
All Khan v. Jowahir Singh (2) was one which applied injuriously 
to the appellants’ case. But on looking into the 6ase, in which I 
was a party to the judgment, I find that the decision of the Judi- 
cial Committee of the Privy Council overruled the latter part of the 
judgment. It further appears that the decision of the Privy 
Council to which appellants refer is that in the case oi Nawah 
Azimnt Ali Khan v. I owakir Singh (3) which is the very case fco 
which I have alluded above. 

I gather from the judgment of the Privy Council on the point 
now at issue that in respect to shares in which a mortgagee under 
a joint mortgage has not himself bought the equity of redemption^ 
he retains his character as mortgagee though he has purchased the 
equity of redemption in other shares. Thus the plaintiff here, who 
has become the representative of a mortgagor of a particular share, 
is entitled to redeem his own particular share in the joint mortgage 
of which the joint character has been broken up, but he cannoi 

(1) & a 1867, p. 88. (2) H. C. E., N.-W. F,, 1866, p. 3. 

® 13 lad,, App., p. 404. 
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redeem, against the will of the mortgagee, the share of Badipaii 
anotlier shareholdp, I would therefore decree the appeal and 
reverse the decision of the lower appellate Court in so far as it 
relates to the share of Badipan, and I would inodi^' the decree 
accordingly with costs in proportion to decree and dismissal. 

Oldfield, J. — I concur in the order proposed by Mr. Justice 
Spankie. The right of one mortgagor to redeem the wliole mort- 
gage rests on the joint character of the mortgage, and when that 
has been broken, the right ceases, and he cannot redeem more tliaii 
liis share against the will of the mortgagee. 


Before Sir Bohert Sluart, Ki,^ Chief Justice, and Mr. Jmdce SpanJde. 

RAMJAS (Defendant) f. BALJ KATH (Plaintiff).**^ 

Bearing of appeal ex parte— ice/wsal to rediear appeal^ Appeal from Aj>peliaic 
Decree— Act X of 1877 {Civil Procedure CWe), ss. 560,534, 5S3 {v). 

An appeal was heard ex parte in the absence of the respondent (defendaut), and 
judgment was given against liim. He applied to the Appellate Court to re-Iicar the 
appeal, and the A^^pellate Court refused to re-hear it. He then appealed, not from 
the order refusing to re-hear the apx)ea], but from the decree of the xAppeilate 
Court. Held that he was not debarred, by reason that he had not appealed from 
the order refusing to re-hear the appeal, from appealing from the decree of the 
Appellate Court. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgments of the High Court. 

The Senior Government Pleader {hol'd J iiala PrasLxd) and Muashi 
Ilarmman Frasadj for the appellant. 

Pandits Ajudhia Math and Bhhamhhar Matlu for the respondent. 

The judgments of the High Court, so far as they are material for 
the purposes of this report j were as follows : 

'Stuabt, 0. J.: — This is a second appeal in a suit brouglit to re- 
cover Rs. 2,926-15-6,' principal and interest, from the defendant’s 
person' and property under a bond, or rather two bonds dated res- 
pectively the 2 8ih November, 1870, and the 8th March, 1676. The 

Sceoiiii Appeui, A'o lUNOuf 1S73, from a decree of C. BcaiclL, E-sq., *Iudge of 
Ciorakhpiir. tlated the ITtli June, 1>7S, revere iuL’ a decree of Maulvi Sultiin Eueain, 
Suberdinale Juilgo of Oui aklipiir. dated the iidd. I ..jcmLer.' Lr77. 
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reasons of appeal are exclusively on tlie legal merits of the ease, and 
thei’e is not in them the slightest allusion to any peculiarity of pro- 
cedure before any of the Courts below. It is^ however, now objected 
on behalf of the respondent that the present appeal does not lie, in- 
asmuch as the last order fey the Judge was one refusing to re-hear 
the appeal before him under s. 560 of the Code of Civil. Procedure, 
against which order the appellant might have appealed to this Court, 
and ndi having done so, ho cannot now prefer a second appeal from 
the decree of the Judge on the merits of the case. What actually 
occurred was this': — The Subordinate Judge, by a decision dated the 
22nd December, 1877, dismissed the suit, and the case then went ou 
appeal to the J udge, the defendant not appearing in that appeal. The 
Judge, nevertheless, heard the appeal ex parie on the merits, and by 
a judgment dated the 17th June, 1878, reversed the decision of the 
Subordinate Judge, remarking at the end of his judgment that ^Hhe 
respondent had the ordinary notice served on him of the appeal 
having been made, but he has failed to defend it.” Instead of at 
once appealing to this Court, as he might have done under s. 584 
of the Code, against the Judge’s order, the defendant applied to the 
Judge for a re-hearing of the appeal to him, under s. 560, and the 
Judge, for reasons which do not appear, excepting that the defendant 
had not attended to the notice of appeal served upon him, refused to 
re-hear the appeal, and it is argued that by this procedure the plaintiff 
is prevented from falling back on the Judge’s first judgment on the 
merits of the case and preferring the present second appeal to this 
Court. 

I am, however, clearly of opinion that such an objection is ua 
tenable. S. 560 of the Code of Procedure is not mandatory, 
but permissive and discretionary. It provides that ^'when an appeal 
is heard ex p irte in the absence of the respondeat, and judgment 
is given against him (exactly as happened here), he may apply to the 
Appellate Court to re-hear the appeal.” The proceeding indeed evi- 
dently contemplated by this section is merely an additional privilege 
or facility given to respondents, who may or may not avail them- 
selves of it, but it in no way interferes with respondents in other res- 
pects, nor could it have been intended to deprive them of any other 
tights of procedure to which under the Code they are entitled, such 
as their right of second appeal under s. 584 of the Code ; and 
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there certainly is not the slightest indication in s. 560 of any 
such intention. The objection therefore altogether fails, I may 
add that I have the less hesitation in coming to such a couclusion 
in the present case, since after a very careful examination of the 
record I cannot find that the requirements of s. 560 were duly 
observed by the J udge when he refused to re-hear the appeal to him. 
There is a proceeding before the Judge dated the 19th August, 1378, 
reciting the application for a re-hearing, and it does not appear from 
this proceeding that the respondent was allowed the opportunity pro- 
vided by s. 560 of proving that he was prevented by sufficient 
cause from attending when the appeal was called on for hearing, 
all that the Judge’s order states being that he was satisfied that 
notice was duly served and that the respondent had received full in- 
formation regarding the appeal,” without a word relating to the im- 
portant question whether sufficient cause had not been shown by the 
respondent for not attending when the appeal was called on for hear- 
ing. The reason assigned by the Judge was clearly not enough, for 
al though notice had been served and the respondent was fully aware 
that the appeal was coming on, he yet might have been able to show 
sufficient cause for his absence, and if so he had a clear right to have 
the appeal re-heard. It is satisfactory, therefore, in the interests of 
justioe, that the present appeal has been preferred, and of its compe- 
tency I have not the least doubt. 

Spahkie, J. — Pandit Bishambhar Nath, for respondent, took a 
preliminary objection to the hearing of this appeal. It appears 
that the case was decided originally parte on the 17 th June, 
1878, by the Appellate Court, Ramjas, defendant {now appel- 
lant), petitioned the Court for a re-hearing of the appeal. But 
the Court held that notice had been duly served upon him, and 
that he had had full information that the appeal had been filed. 
The Judge, therefore, refused to re-hear the case. It is urged that 
the defendant should have adopted the course provided by cl, { r), 
s. 588, Act X of 1877, that is to say, he should have appealed to 
this Court from the order of the Judge refusing under s. 560 of 
the Act to re-hear the appeal: as he did not follow tliis course defen- 
dant cannot appeal from the Judge’s decision of the l?th June, 
1S78. 
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The terms of s. 569 of Act X of 1877 are permissive, "^^hen 
an appeal is heard e^v parte in the absence of the respondent, and 
judgment is given against him, he may apply for a re-hearing, and 
if it be proved that the respondent was prevented by sufficient 
cause from attending when the appeal was called on, the Court 
may re-hear the appeal on such terms as to costs or otherwise as 
the Court thinks fit to impose upon him. From any order refusing 
to re-hear an appeal there is an appeal under s. 5S8, cL t?, but the 
appeal is not from the decree passed in appeal, but from the order 
of refusal to re-hear it, if a petition to that effect has been filed and 
rejected. The decree in appeal remains in force. I do not find 
it anywhere laid down in the Code that there shall be no appeal 
from a decree passed in appeal ex pai^te. By not appealing from 
the order rejecting his application for a re-hearing, respondent might 
have lost the opportunity of getting his case more completely heard 
by the Appellate Court, and thereby he may have placed himself 
in an unfavourable position before- this Court, if he desired to appeal 
from the lower appellate Court’s decree on the appeal, still I do 
not see thatheis debarred from instituting a second appeal, provided 
he undertakes to show that the decree is open to objection nu any 
of the grounds mentioned in s. 584 of Act X of 1877. I would 
therefore reject the preliminary objection, 

CRIMINAL JUEISDICTION. 

Before Mr. Justice Straight. 

EMPEESS OF INDIA SINGH and another. 

Act K o/1872 (Criminal Procedure Code^, ss. 44,296 — Discharge of accused persons 
under s. 215 — Revival of Proceedings at the instance of the Court of Session^ 
Commitment of accused perwus. ... 

Certain persons were charged under s. 417 of the Indian Penal Code, and were 
discharged by the Magistrate inquiring into the offence, under s. 215 of Act X 
of 1872. The Court of Session, considering that the accused persons had been 
improperly discharged, forwarded the record to the Magistrate of the District, 
suggesting to him to mate the case over to a Subordinate Magistrate, with directions 
to inquire into any offence, other than the offence in respect of which the accused 
persons had been discharged, which the evidence on the record showed to have been 
comimtted. The Subordinate Magistrate to w'honi the case was made over made 
an inquiry, and committed the accused persons for trial before the Court of Session 
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mi charges under ss. S63 and 420 of the Indian Penal Code. li was contended that 1879 

the Court of Session was not competent to “direct the accused persons to be com- 

mitted,’* under a. 296 of Act X of 1872, the case not being a “ Sessions case,” Empress of 
within the meaning of that section, and that the commitment was consequently India. 
illegal. Beld that thesre was no “ direction to commit” within the meaning of that Bbcp SimtL 
section, that is to say, to send the accused persons at once to the Sessions Court, 
without further inquiry, and whether or not the inquiry was made in consequence 
of the suggestions of the Court of Session was immaterial, and that the inquiry 
upon the charges under ss. 363 and 420 of the Penal Code was rightly held by the 
Subordinate Magistrate and the commitment could not he impeached. 

This was a referen-ce Mr. W. C. Turner, Sessions Judge of 
Agra, Tinder s. 296 of Act X of 1872, for tie orders of the Migb 
Court. The facts of the case are sufficiently stated in the orde^ 
of the High Court. 

Mr. Colvin for the accused persons. 

The Junior Government Pleader (Babu Dwarha Nath Banarji)^ 
for the Crown. 

Straight, J, — In this case the two accused persons were ori- 
ginally charged before Mr. Hewitt, Assistant Magistrate of Agra, 
at the instance of one Bhagwan Singh, under s. 417 of the Penal 
Code. After mYestigatlon tie prosecution failed and a discharge 
%vas passed under s. 215, Criminal Procedure Code, the Assistant 
Blagistrate at the same time making an order for compensation 
against Bhagwan Sin^, on the ground that his complaint was 
frivolous and vexatious. Against this order for compensation and 
of discharge, Bhagwan appealed to the Court of Session, and the 
then Officiating J udge, Mr. Gardner, having made some remarks 
in writing on the case, remitted the record to the Magistrate of the 
District, who made the case over to Kedar Nath, Deputy Magis- 
trate, who then proceeded with an inquiry against Bhup Singh and 
Umrao Singh, based upon ss. 363 and 420 of the Penal Code, ulti- 
mately committing them for trial to the Court of Session. On the 
11th of October the order for compensation passed against Bhag- 
wan Singh by Mr, Hewitt was quashed by this Court, having been 
made in a case other than a summons case and therefore being 
mMra vires^ The committal of Bhup Singh and Umrao Singh hav- 
ing taken place on the 30th of September, the case came on for hear- 
ing at the Sessions Court on the 22iid Hovember, when objection 
was taken to the jurisdiction of the Judge to try it, on the 
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1879 ground tliat the commitment was informal and illegal, having 
made in consequence of the remarks in writing of the Officiat- 

EMPRRSS op I 1 -r 1 1 • t • n 

iMDiA ing Sessions Judge of the 26th July, which virtually amounted to 
Baup^Smam a 'direction to commit’’ under s. 296, Criminal Procedure Code, 
and had been so regarded: this direction the Judge had no power 
to make, the offences charged against Bhup Singh and XJmrao 
Singh not being Sessions cases”, or in other words exclusively 
triable by a Court of Session.” Upon this objection, taken Hn 
the Sessions Judge declined to proceed with the case and 
remitted the whole of the proceedings and papers to this Court 
with the object and intention, I presume, that the commitment 
should be quashed. 

The case for the accused, or in other words in support of my 
setting aside the proceedings against them, has been very fully and 
ably argued by Mr. Colvin, though the whole of his contention 
has been based on an entire misconception of the character of the 
document, of the 26th of July. I am clearly of opinion that it is 
not nor was it ever intended to.be a direction to commit”. On 
the contrary, as far as I understand its terms, the Officiating Ses- 
sions Judge carefully guarded himself against making any order 
of that kind and simply -relegated the record to the Magistrate of 
the District, for him to take such steps in the matter as he might 
think proper. The Magistrate upon consideration of the facts 
appearing in the evidence, under s. 44, Criminal Procedure Code, ' 
referred the case for investigation to his subordinate Kedar Nath, 
w’ho had full power to hold the necessary inquiry, and, if he consi- 
dered the case one that ought to he tried by the Court of Session, 
to commit it thereto in accordance with the provisions of s. 196, 
Criminal Procedure Code. Whether that investigation did or did not 
take place in consequence of the remarks of the Officiating Sessions 
Judge of the 26lh July appears to me quite immaterial : there 'was 
no ^ ^direction to commit” in the sense of s. 296, Criminal Procedure 
Code, that is to say, to send the discharged accused at once to the 
Sessions Court, without further inquiry. The observations of the 
Judge, which it was quite competent for him to make under the 
proviso at the end of s. 296, Criminal Procedure Code, even if they 
did amount to a direction”, seem to* suggest to the Magistrate of 
the District, that lie should, as he properly might, direct the Sub., 
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ordinate Court to inquire into any offence, other than that on 
which the order of discharge had been passed, which the evidence 
on the record showed to have been committed. It appears to me 
that the inquiry upon the charges under ss. 363 and 420 of the 
Penal Code were rightly held hj the Deputy Magistrate, and that 
there is no pretence for impeaching his commitment. The cases 
of Queen v. Seetiil Pershad (!_, and Petition of Mohesh Misiree (2; afe 
clearly distinguisliabie from the present, and mj view of this matter 
in no way involves disagreement with any of the authorities quoted. 
The records are returned to the Sessions Judge, and he is directed 
to proceed with the trial of the accused Blmp Singh and llnirao 
Siogli, under ss. 363, 420 and in ordinary course. 


FULL BENCH. 

Before Mi\ Jastlaa Pearson, Mr, Jmtice Turner, and Mr. Justlee SpariJae, 
SUGRA BIBI (Plaintiff) y. MASUMA BIBI (Defendast).^ 
Muhammaclan Law^Dowcr, 

Where a Muliammadan (Shia), on his marriage, being in poor cireurnstances, fixed 
a “ deferred” dower of Rs. 51,000 upon his wife, and die 1 withoufc leaving sufficient 
assets to .pay such dower, aud his wife sued to recover the amount of such dower 
from his estate, held by Stuart, C. J., (Peaeson, J. dissenting) that, it being nowhere 
laid down absolutely and expressly by any authority on the Muhammadan law that, 
however large the dower fixed may he, the wife is entitled to recover the whole of 
it from her husband’s estate, without reference to his circumstances at the time of 
marriage or the value of his e.state at his death, the plaintiff w^as only entitled, 
unler the circumstances, to a reasonable amount of dower. 

Held by the B'uli Bench, on appeal from the decision of Stcaiit, C. J., that a 
Muhammadan widow was entitled to the w’liolc of the dower which her deceased 
husband had on marriage agreed to give her, whatever it might amount to, and 
whether or not her husband was comparatively poor when he married, or had not 
left assets sufficient to pay the dow’er-debt. 

This was a suit in whicli the plaintiff, the widow of one Tasadduk 
Husain, deceased, sued in forma pcmfeTls the defendants, the 
mother, brother, and two sisters of the deceased, his heirs, claiming 

(1) H. G. e., K.-W.P., 1S73, p. 16S : (2) I. L. H., 1 Gale., 2S2. 

see also' Empress v. Kanckau Blti'jh, 

I. L. R., 1 AIL, 413. 

♦ Appeal under cl. 10, Letters Patent, No. 3 of 1-S7L Heported under the specml 
nitn of the Hun’ble the Chief Justice, 
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to recover from Ms estate Rs. 5 I 3 OOO, being the amonnt of .her 
deferred” dower. The defendant Masuma Bibi^ mother of Tasad- 
duk HusaMj set up as a defence to the suit that Tasadduk Husain 
had settled a dower on the plaintiff equal to the dower settled on 
Fatima^ viz,^ ten dirms, or Rs. 107, according to the law of 
Imamia prevailing among the Shias,” to which sect the parties be- 
longed. She alleged in her written statement as follows : — ^Mn 
fact all the members of the plaintiff’s family and that of Tasadduk 
Husain have acted all along in accordance with this custom : at 
the time of Tasadduk Husain’s marriage his circumstances and 
those of his father and the- family of the plaintiff were not in such 
a state as to admit of fixing the dower at such a large amount, the 
payment of ’which was impossible ; if it was fixed it was merely for 
the sake of show, its payment not being intended.” The Court of 
first instance found as a fact that the amount of dower settled on 
the plaintiff was Rs. 107, the material portion of its judgment being 
as follows Although such a large sum of money is said to have 
been settled on plaintiff as dower, no deed of settlement is forth- 
coming : it is proved that Tasadduk Husain possessed no indepen- 
dent means at the time of bis marriage with plaintiff, and had not 
commenced practising as a pleader : his father, who was employed 
as a mukhtar or agent in Azamgarh, although possessed of some 
property, was not in a position to settle a dower of Rs. 51,000 on 
his son’s bride ; nor is there any conclusive evidence to show that 
this was the pi’oper dower of female members of the family of plain- 
tiff’s father : under these circumstances, I am unable to credit the 
statements of the plaintiff’s witnesses, that Tasadduk Husain at 
once agreed to settle the above-mentioned dower on plaintiff, and 
incline to accept the testimony of defendant’s witnesses, who un- 
animously testify that the dower of Fatima, or about Rs- 107, 
was settled on plaintiff, an amount w^hiob appears to be more rea- 
sonable and suited to the then circumstances of the parties : among 
: the plaintiff’s witnesses is her maternal uncle, Nisar Husain, whose 
testimony appears to be very exaggerated, and who declares that 
similar amounts of dower were invariably settled on each and 
every female member of the family of the bride and bridegroom, 
which appears to be absurd and is rebutted by the evidence of 
defendant’s witnesses, who deny his presence at the time of the 
marriage-contract, and he moreover is shown to be biassed against 
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defendants : I therefoi’e find as a fact that the amount of dower 
settled on plaintiff was Rs. 107 and not Rs. 51,000, and that the 
first defendant, who has succeeded to the estate of the deceased, is 
liable to pay it.” 

The plaintiff appealed from the decree of* the Court of first in- 
stance to the High Court, Tlie appeal came for hearing before a 
Division Bench composed of Stuart, 0. J., and Pearson, J., by 
whom the following judgments were delivered : 

Stuaht, 0. J. — This is one of those extraordinary and embar- 
rassing cases 'which the Muhammadan law* offers as puzzles to the 
European mind. The plaintiff, appellant, is a pauper, and as such 
she sues to recover no less a sum than Rs. 51,000 from the estate 
of her deceased husband, although that estate, it was well known 
when the suit was brought, amounted only to something betw^een 
rupees two and three thousand. Now, in any system of law appeal- 
ing to one’s sense of justice and claiming in that respect, I do not say 
respectful, but intelligible acceptance among rational beings, one 
would suppose that as regards the two sums I have named a Court 
of Law might be permitted to exercise a discretion by means of 
which the widow’s claim might be reduced to the possibilities of 
the case. But it would appear that we are not allowed so to escape 
from a hopeless and helpless dilemma, for we are told that we 
must either give this pauper plaintiff Rs. 51,000, or Fatima’s 
portion of 10 dirms amounting to Es, 107* There is, it seems, no 
middle course. We are not even to substitute for the Rs. 51,000 the 
whole of the husband’s estate of two or three thousand rupees, 
much less to apportion her such a sum as under such circumstances 
European widows are obliged to be content with. Such a case 
appears to be beyond the reach of intellectual apprehension, the 
suggested law is visionary, and the facts are of a somewhat in- 
tangible character. 

But as to the facts, they appear to be these : The parties and their 
families were and are SMas. The plaintiff was married to her hus- 
band, Tasadduk Husain, on the 7th May, 1843, and the marriage 
subsisted uutil the 26th July, 1874, when Tasadduk Husain died. At 
the time of his marriage with the plaintiff, he settled upon her, accord- 
ing, it is said, to the custom of the family, a dower of Es. 51,000, 
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altlioiigli at tlie time he possessed no independent means of his own, 
and had even then not been admitted as a pleader, although he 
afterwards appears to have practised in that professional position 
with some little success. What was the exact extent and value of 
the property he left at his death does not very clearly appear. One 
witness states that his profits were between four or five hundred 
rupees a year, and it is not unlikely that by means of professional 
savings and property inherited from his fiither, who, it is stated, 
practised as a mnkhtar, Tasadduk Husain may have left behind 
him some tw^o or throe thousand rupees. It is, however, unneces- 
sary to consider these and other figures of a similar kind, for the 
rule of the Muhammadan law which we are asked to recognise and 
administer in this case is one that puts the case quite beyond the 
limits of arithmetic in any aspect. Here is a case in which a wo- 
man, herself a pauper, seeks to recover dowser to the extent of 
Es. 51,000, although when the settlement of this dower was supposed 
to he made, the husband, the settler, had not a rupee in the wmrld 
to call his own. Nevertheless the claim is stated to be justified by 
the Muhammadan law among the Shias, w'hich, it is said, places no 
limit to the maximum of dower, no matter xvhat the extent of the 
husband’s estate. may or may not be, or whether he had any estate 
at all. Now, even if such were really and undoubtedly Muhamma- 
danlaw among Shias, I trust I may be pardoned if I hesitate to admit 
that it would be reasonable to expect the Judges of a High Court to 
administer such a law» But although it was strongly urged at tlie 
hearing that such was unquestionably sound Muhammadan law, I 
have not for myself been able to discover any rule of the kind so 
absolutely laid down in any recognised authority, whether Shia or 
Sunni. In Baillie’s well-known Digest of Muhammadan law, pub- 
lished in 1865, dower is said to be ^Hneumbent” on a husband; 
but how can it be incumbent on him that is imposed on him as a 
duty and obligation if the thing to be done is an impossibility, 
and that it relates to money and property which have no existence, 
a state of things which by the "way that author himself recognises 
when he expounds that ‘‘ when something is mentioned as dower 
which is not in existence at the time, as, for instance, the future 
produce of certain ti'ees or of certain land, or the gains of a slave, 
the assignment is bad, and the woman is entitled to her proper 
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dower/’ tliis proper dower” being explained to be dower appro** 
priate to the wife’s family and social position. Bat it is further 
stated in the same work that dow-er is nniiiiiited in amount/’ but 
it is not said that it is unlimited irrespective of the actual extent and 
value of the husband’s property. On the other iiand^ I hnd it laid 
down in a judgment of the Calcutta Siidder Devrany Adawlat, voL 
page 277, that any thing possessing a legal value may be given in 
dower, that is, of course, a legal value at the time of marriage and 
settlement. Did the Rs. 51,000 in the present case possess at tliat 
time, or did it ever possess, and does it possess now, a legal value? 
Then in another ruling of the same Court, page 267 of the same 
volume, it is laid dowui that the amount of dower is recoverable 
from the real and personal property left by the husband in preference 
to the claims of heirs, a ruling which appears to me to disparage 
and discredit such a dower claim as this. Aiiain in the Tagore 
Law Lectures of 1873, page 348, it is asserted that pro- 
perty assigned as dow'er must be specified and in the husbandos 
possessio3i at the time of the assignment, wdiich would otherwise 
be invalid ; a proposition -which does not appear to be intended to 
apply otherwise than to dower generally, whether prompt or defer- 
red. Then in regard to the Shias, w’e are told by Islr. Baiilie in his 
-work on this sj^stem published in 1869, page GS, that amoiig them 
there are no bounds to the quantity or value of the dower, which 
is left entirely to the will of the husband and wufe, so long as it is 
capable of appreciation, that is, not totallj' destitute of value, like 
a single grain of wheat, for example.” But this also is a text 
which fails to determine the question under consideration within 
appreciable or intelligible limits. I could understand the doctrine 
laid down if it meant, or could be understood to mean, quantity or 
value of dower as a recoverable charge on the Imsbancrs estate. 
Then as to “ the will of the hiishand and wife,” such language is 
surely the idlest verbiage, unless it can be shown that there was 
something on wLich the husband and wife^s will could be exercised 
upon. The expression, however, that the dow’er must be capable 
of appreciation, i e., not totally destitute of value like a single 
grain of wiieat,” seems to bring the rule within one’s powders of 
; apprehension, although there appears to me to be no reason why 
the appreciation should not' be equally applied to Tisioiiary or im- 
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possible dower, to the case, for example, of the husband not having 
himself a single grain of wheat, but yet settling a dower of 
Rs, 51,000 on his wife. The result, in short, of the authorities appears 
to be that while some texts might possibly suggest the broad prin- 
ciple contended for in this appeal, it is nowhere laid down abso* 
.lately and expressly by any authority on the Muhammadan law 
that dower, limited or unlimited, is to be regarded without regard 
to the husband’s estate, and that unlimited dower may mean and 
be accepted as dower of the value, it may be, of ten times the value 
of that estate, so that her husband at the time of his marriage, 
although not possessed of a single pice, might yet settle as dower 
upon his wife lakhs and crores of rupees ! Now this is not too ex- 
travagant an ideal of the principle of Muhammadan law in question, 
for as a proposition, it must to that full extent be maintained, sup- 
ported, and affirmed as Muhammadan law before the plaintiff^ 
appellant, can succeed in this case. 

As to the custom on this subject among Shia families, I am not 
satisfied that such a custom has been satisfactorily proved in this 
case, but even if it were undoubtedly the pi’actice among Shia ladies, 
I should hesitate to allow such practice to determine so serious a 
question. Nor can I recognise, as a sufficient reason for such a 
practice, that among the Shias a childless widow is precluded from 
taking any share in the estate of her deceased husband, for surely 
that is a difficulty that could be met by an express settlement which 
would give the wife, at the time of the marriage, a reasonable 
share of, or if you please the whole of, her husband’s property. 
This doctrine, in short, contended for, of unlimited dower infinitely 
transcends the necessity of the case as stated. But again, in 
excuse of this alleged singular and anamolous rule as to dower, 
it is suggested that it is intended to protect Muhammadan wives 
against the facility for divorce, which can be capriciously used 
against them by their husbands, seeing that dower takes effect from 
the wife’s divorce or the husband’s death. But this explanation 
I am unable altogether to appreciate, for the consequences of 
divorce might he fully guarded against by allowing the wife her 
proper dower, or even such dower as may comprise the whole of 
the husband’s then available estate. Again, it bas been said that 
the amount of the husband’s estate, out of which the dower might 
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tave to be paid, could not be known at tbe time of the contract. 
But that does not appear to me to get rid of tbe difficulty, or I bad 
rather said tbe preposterous and visionary absurdity of the alleged 
rule which has no foundation in any rational hope or expectation, 
but is solely referable to an idle and nebulous fiction which, in the 
ease of parties like those in this appeal, could never be imagined to 
descend to the earth in the shape of actual cash or property. But 
it has also been urged that to allow a rvife in the name of dower to 
carry off the whole of the husband’s available estate instead of a 
fixed sum, however large, might have the effect of defeating the rights 
of the heirs, or, in other words, might finally determine the inheri- 
tance of his property. My answer to this, however, is that such a 
result entirely depends upon the extent of the husband’s property, 
for, as in the present case, a dower might be named so large as hope- 
lessly to absorb the whole property, leaving the heirs -with nothing 
but the mere name of heirs. Altogether I must decline to accept 
such a view of Muhammadan larv, and unless compelled to do so 
by the supreme ruling of Her Majesty's Privy Council, I must 
decline to administer or apply it in any case. 

In conformity rvith the tenor of the remarks I have offered, I 
might have felt^disposed to have given the plaintiff reasonable 
dower out of her husband’s estate— say one-third or even half of 
all the property he left— but that it appears I am not permitted to 
do On the other hand, her claim and contention in the suit is so 
visionary and intangible that I feel unable to reduce her dmver to 
anv palpable character or amount beyond the minimum given by 
the Subordinate Judge. I would therefoi-e affirm the judgment of 
the Subordinate Judge and dismiss this appeal, but, under the 
circumstances, wdthout costs. 

Peakson, J. In my opinion the evidence adduced by the jjlain- 

tiff is better entitled to credit than the evidence adduced by the de- 
fendant, respondent, and the reasons assigned by the Subordinate 
Jud<re for his decision of the issue relating to the amount of the dower 
in q“uestion are not valid. Deeds of settlement are not usual, but 
it is not unusual to settle a dower out of proportion to the means 
of the husband ; probably not many Muhammadans at the time of 
their marriage are possessed of much independent estate or means. 
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The absence of a deed of settlement in this instance^ and the cir- 
ciimstanoe that Tasadduk Husain was not possessed of large 
means at the time of his marriage, are insufficient grounds for dis- 
crediting the claim and the averments on which it is based. Ta- 
sadduk Husain would naturally be expected to fix a dower for his 
wife similar in amount to the dower which had been usually fixed for 
the ladies of her family on the occasions of their marriage ; and that 
amount is shown to bo Rs. 51,000. The plaintiff’s witnesses are 
mostly her ' relations, but they are persons who are likely to know 
the real facts in question, viz»j what was the usual dower in the 
family, and what was the dower actually agreed to be given by 
Tasadduk Husain. Inasmuch as, according to the doctrine of the 
Shia sect, a childless widow is precluded from taking any share 
in the estate of her deceased husband, it is not surprising that the 
relatives of ladies about to be married should stipulate for the 
settlement on them of a dower that would constitute an adequate 
provision for them in the event of their surviving their husbands. 
It may be that the estate of Tasadduk Husain will not: furnish 
more than such a provision for the plaintiff, his wido'w. I would 
reverse the lower appellate Court’s decree, and decree the claim 
and appeal with costs recoverable from the estate left by Tasad- 
duk Husain aforesaid. 


The plaintiff appealed from the judgment of Stuart, 0. J., to 
the Full Bench, under cl. 10 of the Letters Patent. 

Munshi Kashi Prasad and Shah xisad Ali, for the appellant. 
Islumhi Hanuman Prasad, Mir Akbar Husain, and Maulvi Mehdi 
Uasan^ for the respondent. 

The following judgments w'cre delivered by the Full Bench : 

Pearson, J.— The first two grounds of the appeal appear to be 
incontrovertible. The plaintiiT is doubtless entitled to the whole 
of the dower which her late husband agreed to give her, and which 
was fixed not in reference to his means at the time of marriaae, but 
to the value which she possessed in the matrimonial market, that 
value being mainly determined by the local position and traditions, 
the surroundings and antecedents of her family. The contract 
cannot be set aside or treated as a nullity because he was compara-* 
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iWely poor wlien he married, or has not left assets sufficient to pay 
the debt, but on the coiitraiy may be enforced so far as is possible. 
But in this instance it happens that, if 'a dower of Rs. 51,000 
had not been agreed to by him^ she would have been entitled to a 
dower of that amoaiit, because such an amount has been cus- 
tomarily fixed as dower for ladies belonging to the fcimily of wffiich 
she is a member. Her claim is maintainable irrespectively of any 
contract oil the part of her husband, but I nevertheless allows in 
full the third ground of the appeal, and would only add that, as 
the estate left by Tasadduk Husain is probably not worth Rs. 5,000, 
it was wholly needless for the pkintii? to have falsely represented 
her dower as amounting to Rs. 51,000. All that she can gain would 
be equally gained by representing the amount to' have been Rs. 
5,000. There is, however, no reason to doubt that her real dower is 
Rs. 51,000, although she will be unable to -realise more than a sinall 
portion of it. 

With these additiorial remarks I adhere to my judgment of the 
30th April last, and would decree the ciaiai and this appeal with 
costs in all the Courts. 

Turner, J. — However great the objections which may betaken 
to it, it is unquestionably the practice for Muhammadan gentlemen 
to settle on their wives dowers wdthciit regard to the extent of 
their own incomes, and when satisfactory proof is adduced that a 
settleiiieat of dower has been made bond a lack’ is entitled to 
enforce her ciaini for the whole amount, although it may be in 
excess of the fortune which on her maiTiage the husband possessed 
or could have been expected to acquire. No doubt when a large 
sum is claimed on account of dower, the ladjr is bound to meet ilia 
improbability suggestedby the quantity of the claim, but if the evi- 
dence produced by her is sufficient to establish the claim, the Court 
cannot reduce her dower to an amount which it deems reasonable, 
nor can it refuse her a decree altogether for any sum in excess of 
the amount which her opponents are willing to concede her. Re* 
gard being had to the usage in this country, the dov;er elainieci by 
the appellant is not preposterously large, that we could on this 
ground only refuse credit to her' witnesses. It is true that 
large dowers are less ■ common among BMaE than among Sunnis, 
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but even among tbe former they are occasionally settled: the usage 
of the lady’s family is perhaps more regarded than adherence to 
the advice of some of the doctors of the laws. 

In the case before us, we consider the appellant’s witnesses are 
more reliable and generally of better position in life than the wit- 
nesses called by the respondent. They have sworn, and we see no 
reason to doubt their evidence, that the appellant’s dower was fixed 
at Rs. 51,000, and in corroboration of their statements on this point 
they also appear to be stating the truth in asserting that this dower 
was not in excess of the sum usually settled on ladies of the appel- 
lant’s family. We would therefore decree the appeal, and rever- 
sing the decrees of the Division Bench and of the Court of first 
instance, decree the claim with costs, 

Spankie, J. — I agree with the opinion expressed by Mr. Jus- 
tice Pearson, delivered when the suit was heard by- the Division 
Bench. It appears that there is nothing to add to it. If we 
believe the evidence for the plaintiff, then the dower was specified, 
and there ^vas no doubt or uncertainty about it. The weight of 
evidence is in favour of the plaintiff’s case, since the amount fixed is 
stated by the witnesses, members of the family and others likely to 
know, to be Rs. 51,000. I would therefore decree the appeal with 
costs. 

Appeal allowed. 


Before Mr, Justice Turner, Officiating Chief Justice , Mr. Justice Pearson, and 
Mr. Justice Oldfield. 

BABU LAL AXD OTHERS (E>EFE^-DANTS) ISHBI PBASAD NAIiAIN SINGH 

(plaintiff.)* 

lies judicata — Mortgage — First and second mortgagees, 

lu IS 70 M granted a certain person a lease of a certain zamindari share, for a 
term of yearSj at an annual rent, L, as the lessee’s surety, hypothecating a 
laauza called A as security for the payment of such rent. In 1871 L gave B a bond 
for the payment of certain moneys, hypothecating mauza A security for their 
paymeDt. In 1872, and again in 1873, M obtained a decree in the Revenue Court 
against liia lessee and L his surety for arrears of rent. In execution of the decree 
of 1872 ill caused L's rights and interests in mauza A to be put up for sale, and 

*''' Appeal under cL 10, Letters Patent, No, 2 of 1878. Reported under the 
•:'peciai orders of the lion’ble the Chief Justice, 
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piircbasec! them himself. In 1874 B sued L and M to enforce liis lien on maiiza i. 
31 defended this suit on the ground that he was the holder of a prior lien on tlie 
property. The Court gave B a decree in 1875, holding that he was eiititied to an 
order for the sale of the property, hut that it would be competent to 31 to sue to 
enforce his lien, and that, when he did so, the purchaser under B’s decree would have 
the option of discharging the first iiicumbrauce. The property was accordingly put 
up for sale in execution of B’s decree, and was purchased by B hiniself. In 1376 if 
suedAand^ to enforce his lien on the property, claiming to recover by the sale 
thereof the amount of the arrears of rent awarded by the decrees of 1S72 and 1S73, 
together with the costs awarded him in the Revenue Court, and interest. Held, 
affirming the judgment of Stuart, C, J., that the decree of IS 75 did not preclude 51 
from claiming to enforce hk lien on manza A, nor was his claim aixected by the 
circumstance that he had brought to sale in execution of the decree of the Kevenue 
Court the rights and interests of L in that mauza. All that was then sold was tlie 
equity of redemption, which was sold to satisfy the money-decree held by Jf. 
In o doubt the proceeds of the sale would after satisfacuoii cf the costs of the 
■decree go pro tanfo to the satisfaction of the sums secured by the first incumbrance;, 
but Ji by selling in execution the mortgagor’s equity -of redemption did not lorege 
his incumbrance. 

Held also that if could not enforce his lien for the recovery of the co.sts iiic-urref,! 
by him in the Revenue Courts, as the surety -bond did not provide for the payment 
of such costs : that he could enforce his lien for the recovery of interest, as that 
bond did provide for the payment of interest ; and that the moneys realised by the 
sale of the equity of redemption of the property in the execution ci the Revenue 
Court’s decree of 1872 must be applied, in the first place, in satisfaction of the costs 
of the suit in which that decree was made, and then in satisfaction of the arrear sued 
for in that suit, or the balance of that arrear, and of the arrear sued for in the 
second suit, with interest at the rate agreed upon in the surety-bond from the date 
•of the accrual of those arrears until realisation. 

On the llthjlay, 1870, the Maharajah of Benares granted a 
lease of a five annas share in taluqa Kuiiiiayi, in the Allahabad 
district, to one Bindesri Bakhsb, for a term of eight years to 
commence from the end of 1277 fasli, at an aniraal rent or 
Es. 14,725 payable by instalments. One of the conditions of 
this lease was that the lessee should furnish security for tii© per- 
formance of the' conditions of the lease. One Lalta Bibi agreed to 
furnish such security, and as surety executed a -deed on the' l-tli. 
July, I 87 O 5 by her husband as her attorney, hypothecating manza 
Asravi in pargana Barah, and a mud-built house in manza Naiiii 
in pargana Arail* On the 30th November, 1871, Lalta Bibi 
joined with her husband In executing a bond for the payment of 
certain moneys to Babu Lai, Kanhaiya Lai, Shankar Lai, and 
Earn Oharan, and hypothecated mauza Asravi as security for 
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such paymenL. On the 24th Septembei'j 1872, the Maharajah ef 
Benares obtained a decree in the Eevenue Court against Bindesri 
Bakhsh, his lessee^ and Lalfca Bibi, the surety, for Es. 2,472-12-8, 
being arrears of rent for 1279 fasli, and Rs. 266-6-4, costs of the 
suit ; and on the l^)th December^ 1873, lie obtained a second decree 
against them in the Revenue Court for Rs. 1,008-13-3, being 
arrears of rent for 1280 fasli, and Rs. 131-8-0, the costs of the suit. 
The rights and interests of Lalta Bibi in maiiza Asravi were 
attached and put up for sale in the execution of the decree dated the 
24tli September, 1872, and were purchased -by the Maharajah for 
Rs> 1,800. On the 17th September, 1874, Babu La! and the other 
obligees of the bond dated -the SOtli November, 1871, sued Lalta 
Bibi and her husband on that bond in the Court of the Subordinate 
Judge of Allahabad, claiming to enforce their lien on niaiiza Asravi. 
To this suit they made the Maharajah of Benares a defendant. 
The Maharajah defended this claim on the ground that he held a 
prior lien on the property, and that his deed contained the oondicioii 
that during the continuance of the mortgage the mortgagee would 
not mortgage the property. On the 28tli June, 1875, the Subordi- 
nate Judjge over-ruled these pleas, deciding that the second mort- 
gagees were entitled to an order for the sale of the property, but that 
it would be competent to the Maharajah to sue to enforce his lienj 
and that, when he did so-, the purchaser under the decree abtained 
by the second mortgagees would have the option of discharging 
the first iiiciinibrance. The second mortgagees consequently ob- 
tained a decree -for the sale of mauza Asravi, and it was put up 
for sale, and was purchased by them. 


On the 15ih June, 1876, the Maharajah- of Benares institutecl 
the present suit to enforce his lien on mauza Asravi and the house 
in mauza Naini, impleading Lalta Bibi, and the second mortgagees. 
He claimed to recover the amounts of the arrears of rent awarded 
by the decrees dated the 24th September, 1872, and the 19th 
December, 1873, respectively, together with the costs awarded to 
Mm in the Revenue Court, and interest on the v/hole sums decreed 
at the rata of twelve per cent, per annum from the date of those 
decrees respectively. The District Judge of Allahabad, who tried 
the suit, dismissed theelaim to enforce the lien on mauza Asravi, oe 
:■ the , ground that the plaintiff had elected' to^ proceed in the Eevenue 
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Court; and had obtained a monej^-decree therein; and lie was not 
entitled to enforce his remedy against the purchasers under the 
decree obtained by the second mortgagees, defendants ; and he also 
dismissed the claim to enforce the lien on the house at maoza 
Naini on the ground that the power-of-attorney given by the 
defendant Lalta Bibi to her husband did not authorize him to 
mortgage that property. 

The plaintiff appealed to the High Court. The appeal came 
for hearing before a Division Bench composed of Stuart, G. J., 
and Oldfield; J., by whom the following judgments were delivered : 

Stuart, 0. J. — Mr. Justice Oldfield has correctly -stated the 
facts and proceedings in this case; and I quite, agree wdth him that 
the decree of the Revenue Court against the surety was wfithout 
jurisdiction. It is in fact absolutely null and void — mere waste 
paper. But 1 am extremely unwilling to cast the plaintiff by ap- 
plying to him the principle res judicata, I do not know w^hen 
or in %vhat way this plea was taken. It is not to be found in any 
part of the record, and I am not aware that it wms taken or sug- 
gested at the hearing ; but, as Mr. Justice Oldfield has allowed it 
to govern his judgment on the appeal, I feel bound to consider it. 

I have in several cases in this Court taken occasion to express 
my regret that the law on this subject as recognized by English 
Courts should have been so inconsiderately imported, as I conceive 
it has been, into the practice of the Courts of this countiw, w^here 
there are few, if any, of the safeguards winch render this plea 
a reasonable one in a European Court ; and there are even judg- 
ments of the Pri\y Council in appeal from the High Courts of 
India which carry the principle of this plea so far, that I would 
hesitate to apply the doctrine they lay down although approved by so 
august a tribunal, unless the facts were precisely the same. It shoiiid 
be remembered that there is not here that copm peritommy that re- 
source of skilled appliance afforded by the presence of a thoroughly 
trained and experienced bar that there is in England (or rather I 
should say in Great Britain and Ireland, for the legal practice on 
this subject is the same in ail parts of the United Kingdom?, and 
that to introduce into the practiee of the District Coiirfs of India 
a legal principle which, especially as recently developed and ex- 
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pounded, is the result of a high degree of legal refinement, is not 
considerate towards suitors who farm part of such a population as 
we have to deal with, if it is not tantamount to a denial of justice 
to them. These poor people avail themselves of the best profes- 
sional assistance they can get in the zila within which their villages 
are situate ; but that is often poor indeed, if it is not generally un- 
reliable ; and to refuse relief to a plaintiff who makes an apparently 
just claim simply because his ignorant district pleader had omitted 
a particular plea in a previous suit is surely a proceeding of 
doubtful wisdom. 



We were referred to several cases in support of this plea, tft^ee 
in particular; Denohundhoo Chowdhry v. Kristonionee Dossee (1), 
Baldeo Sahai v. Bateshar Singh (2), and Woomatara Debia v. 
Utinopoorna Dassee (3). None of these cases, however, appear to 
me to apply to the present. But after what I have suggested on 
the general character of the plea, I may be allowed to say that I 
cannot withhold my sympathy from the views of Sir ilichard 
Garth, the Chief Justice of the Calcutta Court, in the long and 
elaborate judgment he gave in the first of these cases, dissenting 
from the other members of the Court, and in which he refers to 
the inconvenience and unreasonableness of applying the principle 
of this plea to the litigation of the natives of this country. 

The plea, however, is taken in a different manner in the present 
case, and what occurred was this : there had been another suit 
between the same parties, certain of the present defendants being 
therein plaintiffs, in which a decree was made in their favour. In 
that suit the plaintiff pleaded all- his pleas, and among others the 
prior lien under w^hioh he now claims. He brought his position and 
contention fully before the Court, and yet the Subordinate Judge 
refused to adjudicate upon the prior lien, and referred the plaintiff to 
another suit for that purpose. The words of the judgment are 
these : — ’^^The Maharajah may sue in a proper Court to establish his 
lien, and then claim the benefit as against a subsequent hypotheoa- 
tion. When he does so, the plaintiff, or the purchaser under his 
decree, will have the option of paying off the first incumbrance.’^ 
And this advice the plaintiff followed, and because he did so andac- 

(1) 2 Calc. 152. (2) L L. R., 1 All, 75. 

(3) 11 B. L. R.; 158, 
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quiesced in and obeyed the judgment, we are told that he is barred 
by the plea of res judicata, Now, even assuming that the Subordi- 
nate Judge was wrong, and had failed to satisfy the legal require- 
ments of the case by his order, still the plaintiff was guilty of no 
neglect of his duty as a litigant in such a case, nor of aoj-thing 
that could reasonably be called laches on his part. He simply did as 
he was told by the judicial authority to vrhich he owed obedience 
in his suit, and I trust he is not in consequence ousted of his 
rights by the plea in question, for a more unjust— I had almost 
said a more mischievous — use of this plea I cannot conceive. 

But 1 may be permitted to doubt whether the plea of 
cata is relevant to the present suit as against the plaintiff, or that 
it in any wmy applies so as judicially to raise any question calling 
for determination respecting the Maharajah’s prior lien. In the 
first place, Babu Lai and others, the plaintiffs in the former suit, 
are not defendants in the present case in that litigious character, 
but simply as auction-purchasers of the property which had previ- 
ously been transferred in security to the Alaharajali. But in the 
second place, e^en if it had been otherwise, the Maharajaii’s 
security-bond was not in any way disputed in the former suit, and 
therefore did not call for any adjudication in the present case on 
the part of the Subordinate Judge. Again, the Maharajah’s title 
as purchaser was not only legally bad but absolutely void, and his 
rights under his bond could only be determined in a suit with a 
distinct issue on the subject between him and Lalta Bibi. But 
such a question was altogether beside the legal requirements of the 
first suit, and it w^as competent to the Subordinate Judge to do 
as he has done in the present case by restoring the Maharajah to 
his original place under his security, and, as a consequence, allow- 
ing him to enforce it by a separate suit. Thez’e, therefore, seems 
to have been no place for such a defence in the former suit. 

Nor do I consider the plaintiff was bound to apply for a revievf 
of judgment, for the presumption on which he was entitled to act 
was in favour of the Subordinate Judge’s judgment ; and the plain- 
tiff ought not to he prejudiced because he did as he w^as directed 
by it, instead of applying for a review of judgment, which would 
have been a proceeding under an opposite presumption altoge- 
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tlier — a presumption that made him bound to assume that the 
judgment was wrong. I do not consider that he was bound so to 
assume, but was entitled to adopt the course recommended to him 
by the Court, and that he is entitled to our judgment on his lien, 
and, as that lien is prior to that of the defendants, I would allow 
the third reason of appeal, decree the plaintiff’s claim for enforce- 
ment of the hypothecation in his security- bond, dated the 4th 
July, 1870, and reverse the decree of the Court below, with costs 
in both Courts 

I may add that the provisions relating to the plea of res judi- 
cata in the new Procedure Code (Act X of 1877), and which cany 
the principle of the plea further than I approve in this country, 
do not appear to cover such a case as the present, where the Sub- 
ordinate Judge does not decide on the plea one ’way or another, 
but by express order leaves it for determination in another suit ; 
the plaintiff simply obeying the order, and the defendant recording 
no plea to the contrary or objection thereto. 

Oldfield, J. — The plaintiff sues to recover a sum of money 
representing instalments of rent for 1279 and 1280 fasli, due by a 
lessee, by enforcement of an hypothecation in a registered security 
bond, dated 4th July, 1870, executed by defendant No. 1, in which 
she became surety for the lessee, and hypothecated mauza Asravi 
and a house in mauza Naini as security for the payment of the 
rent. 

The plaintiff obtained two decrees in the Hevenue Court against 
the lessee and the surety (defendant No. 1) for these instalments, 
and in execution of one of these decrees he caused to be sold the 
surety’s rights and interests in mauza Asravi, and purchased them 
on 20th July, 1874, for Rs. 1,800, being less than the amount of 
the decrees. The defendants Nos. 2 to 5 held a bond, dated 30th 
November, 1871, from defendant No. 1, in which mauza Asravi 
was hypothecated to them, and they brought a suit against defend- 
ant No. 1, and this plaintiff set up his purchase and the lien under 
his bond, and it was held, on 28th June, 1875, that his purchase 
did not give him a lien since it was made under a decree of a 
Revenue Court, w^hich -was only a personal decree against the 
surety and did not declare the lien, nor had plaintiff in the Eeve- 
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line Court claimed to enforce the lien, and he was referred to a 
regular suit to establish his lien. The defendants Nos. 2 to 5 
have since purchased the property at auction-sale in execution of 
their decree. 

Plaintiff now brings this suit, and its ol^eet is to have his lien 
under his secority-bond enforced, and the property declared liable 
to sale under it for realisation of the unsatisfied balance of the 
instalments which ^yere decreed to him in the Seienue Court* 
The lower Court has held that, as the plaintiff elected to proceed 
against the surety in the Eevenue Court for a money- decree, he 
gave up liis lien, which he cannot now enforce in another suit ; 
and that the fact that the Revenue Court had no jurisdiction to 
give a decree against a surety does not affect the case, as he made 
liis purchase in execution of the Revenue- Court’s decree with full 
knowledge of the lien claimed by these defendants. The Court 
further held that there- w*as no valid hypothecation of the house 
under the bond. The plaintiff has now appealed. 

There is no doubt, under rulings of this Court, that the suit in 
the Revenue Court against the surety for rent on the bond was not 
maintainable, and that the decree against the surety was made 
without jurisdiction. The Revenue Court, moreover, was not a 
Court which could have entertained a claim for enforcement of the 
hypothecation under the bond. These proceedings in the Revenue 
Court wdll not, therefore, operate to bar this suif. Nor is the pre- 
sent claim affected by the sale of the property to plaintiff under 
the Revenue Court’s decree, for that sale w'as made without; autho- 
rity, being in execution of a decree of a Court not having jurisdic- 
tion. The sale could confer no valid title, nor invalidate any pre- 
vious title by way of lien w’hich the plaintiff may have by reason 
of the security -bond. 


The case which has been brought to our notice (i) is not in 
point. In that case the Court which made the decree and ordered 
the sale w'-as a Court of competent juris die don, aitnoug h the decree 
w-as reversed by a superior Court. It appears to me; ho'wever, 


that this suit cannot be 


between the same parties decided on 2S 
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suit tlie defendants in tliis case Nos. 2 to 5 sued this plaintiff to 
enforce their lien under their bond dated 30th November, 1871 ^ 
and they obtained a decree in their favour, and have had the 
property sold in execution of their decree, and have bought it. 
This plaintiff was bound in that suit to set up all his defences, 
and he should have set up the prior lien he now claims under his 
bond against the enforcement of the defendant’s bond by sale of 
the property. Indeed, he appears to have done so, and the ques- 
tion of the validity of the prior charge he claims should have been 
determined, and he should not have been referred to a separate 
suit as appears to have been the case. This plea, to the best of my 
recollection, was raised at the hearing before us, and appears to 
me to fall within the scope of the 2nd and 8th objections taken by 
the defendants Nos. 2 to 5 in their written statement of 4th July, 
1876. He may possibl}^ have a remedy by review of judgment, but 
not by a separate suit, I concur with the Judge in considering 
that the power-of-attorney dated 19th July, 1870, executed by 
defendant respondent Lalta Bibi in favour of Mahesh Parshad, 
did not empower biin to hypothecate the house which is the other 
property sued for. I would dismiss the appeal vdth costs. 

The defendants appealed from the judgment of Stuart, 0. J. 
to the Full Bench, under cl. 10 of the Letters Patent. 

Pandit Bishamhhar Nath and Munshi Ram Prasad^ for the 
appellants. 

Munshi Hannman Prasad and Bahu Sital Prasad^ for the res- 
pondent. 

The following judgments were delivered by the Full Bench : 

Tubner, 0. C. J.— (After stating the facts continued) : — In 
appeal to the Full Court several pleas are urged. It is contended 
that the Maharajah’s right to insist on his incumbrance on Asravi 
was put in issue in the suit brought by the second mortgagees and 
determined against him and that it cannot now be enforced. This 
objection proceeds on a misapprehension of the judgment pro- 
nounced in that suit. It “was not there held that the Maharajah 
had not the right to enforce his lien, but that he could not enforce 
it until by bringing a suit he had obtained au orda: for sale, and 
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that the second mortgagees were entitled to an order for sale sub- 1S73 
ject to the first incumbrance, which a purchaser under the decree ————— 

would be at liberty to discharge. The right which the Mahara- 

j ah iio\v asserts was not disaffirmed by the Subordinate Judge but 

declared, and a first mortgagee cannot resist the claim of a second Sikgh, 

mortgagee to bring the mortgaged property to sale subject to the , 

first mortgage. The decree of 1875 does not therefore preclude 

the Maharajah from claiming to enforce his incumbrance on 

maiiza Asravi. Nor is the claim affected by the circumstance that ' 

the Maharajah brought to sale in execution of the decree of the 

Revenue Court the rights and interests of Musammat Lalta Bibi 

in Asravi. All that was then sold was the equity of redemption, 

which was sold to satisfy the money-decree held by the Maharajah. 

No doubt the proceeds of the sale would after satisfaction of the i 

costs of the decree go pro taiito for the satisfaction of the sums t 

secured by the first incumbrance, but the Maharajah by selling in 
execution the mortgagor’s equity of redemption did not forego his 
incumbrance. 

It must be admitted that some issues were left undetermined 
by the judgment of His Honor the Chief Justice. It is clear that 
the power-of-attorney did not warrant the hypothecation of the 
house in Naini and the claim to bring to sale this property must 
be dismissed. The decree then must in any case be limited to the 
sale of liiauza Asravi. An oral objection was taken to this part 
of the claim that there was no consideration for the execution of 
the surety-bond, seeing that the bond was executed on the 4th 
July, 1870, whereas the lease had been executed on the llth May, 

1870. But the circiini stance that the two documents were not 
executed on the same date does not necessitate the conclusion that 
the execution of the one was not the consideration for the execution 
of the other. It is not always convenient for the several parties 
to assemble at one place and at one time. We see no reason to 
doubt that the lease "would not have been executed except on the 
iiiiderstanding that the surety-bond was in fact given in considera- 
tion of the execution of the lease. It was a part of the original 
contract for the lease that a surety should be procured and the 
llusammat consented to be the surety. It reraaiiis to be determined 
for what sums the incumbrance may be enforced. It is contended 
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tlaat the costs incurred in the Revenue Courts cannot be recovered. 
This plea must be allowed, for there is no stipulation in the bond to 
provide for the payment of such costs. It is again contended that 
the Maharajah cannot claim to recover in this suit interest on, the 
arrears decreed by the Revenue Court, but the bond does provide 
for the payment of interest and therefore this plea must be disallow- 
ed. Lastly, it is contended that the claim for the arrears decreed 
on the 24th September, 1872, should be reduced by the amount 
recovered by the sale of the equity of redemption. On the part 
of the Maharajah this claim is resisted on the ground that the 
decree obtained by him in the Revenue Court was a nullity, inas- 
much as that Court had no jurisdiction to entertain a suit against 
the surety. At the time the suit was brought it had not been ruled 
that the Revenue Court could not entertain such suits. It may, 
however, be assumed that, had the surety appealed, the decree 
obtained against her in the Revenue Court would have been set 
aside. It may also be allowed that a sale under a decree which on 
the face of it has been passed without jurisdiction is voidable. 
Yfhether a sale would be set aside at the instance of the person who 
had procured it is open to question, but in fact the Maharajah did 
not disavow the sale nor were any proceedings taken to set it aside. 
The Maharajah took possession and realised profits until he was 
ousted hj the purchasers under the second mortgage. The sum 
realised by the sale must then be applied, firstly, to the satisfaction 
of the costs incurred in the suit in the Revenue Court, and the 
balance will go in reduction of the arrear sued for in that suit, .gr 
the balance of that arrear, and for the arrear sued for in the second 
suit with interest at the rate agreed from the date of the accruing of 
the arrears respectively until realisation. The Maharajah is entitled 
to an order for the sale of Asravi unless iu the meantime the 
second mortgagees bring into Court the amount found due together 
with the balance of costs which may be due to the Maharajah in the 
present proceedings. The residue of the claim should be dismissed. 
Each party will pay and receive costs in all Courts iu proportion 
to the amoum of the claim decreed and dismissed : the costs of the 
second mortgagees being estimated iu respect of the claim to bring 
to sale Asravi and the costs of the Musammat being calculated ou 
the value of the house in Naini. The decree of the Division Bench 
;will b©' modified according]}% 
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PearsoNj J. — CWcurred, 

Oldfield, J. — Having reheard the arguments in this case, I 
modify the opinion expressed in my former judgment^ and concur 
in the order proposed bj my colleagues. 


PHIVY COUNCIL. 


BADRI PRASAD (Plaintiff) v. 3IURLIDHAR axd others (Defexdaxts.) 

[On appeal from the High Court for the Korth- Western Provinces at Allaha- 
bad ] 

Usury laivs under Regulation XXXI V of ISOli-^Ol^Ugailon on morfgigce to 
fie accounts. 

In a mortgage dated in 1852 of malihana fixed for the period of settlement, 
it -vvas agreed that the mortgagee should collect the village jama, pay the Got- 
ernment demand, and take the maliJcana, ox which jxirt vras to he received by him 
as interest on the money lent at one per cent, per mensem, and the balance, I'L., 
Rs. 5G5 per aRniim, was to be retained by him as the costs of collection. No 
accounts were to be rendered of the malikana collected during the time of the 
mortgagee’s possession. ■ 

If this agreement had been a contrivance for securing to the mortgagee a 
higher rate of interest than that to which he wars then by lav/ entitled, it would 
have been void under the usury laws (in force under Regulation XXXIV of 1303 
until the passing of Act XX VIII of 1S55), and would not' have prevented the 
accounts from being taken. 

But as the Courts found that the Rs, 565 per annum constituted a fair per- 
centage, which it had been bond fide agreed should be allowed to the mortgagee 
for the costs of collection, it was held that the agreement had been rightly treated 
as a suificient answer to a suit based on the assumption that the wiiole of the 
mortgage-money, principal and interest, would be satisfied if the accounts 
(contrary to the agreement) were taken on the basis of charging the mortgagee 
with the Rs. 565, or so much thereof as he should fail to prove had been actually 
expended in the collection. 

If the amount received by the mortgagee had been fiiictuating, production of 
the accounts might have been necessary for a decision on the validity of the 
agreement set up. But it could not be said that by no agreement conld a mortgagee 
relieve himself from the obligation of filing accounts "under the 9tli and 10th 
sections of Regulation XXXI V of 1303 : and in this case he had done so: the 
only sum that he was to receive beyond the interest allowed by law being aa 
unvarying balance found to be a fair allowance for the costs of collection, 

* Present J, W. Colvilf, B. Peacock, Sir M. E. S 31 Zth, ami Sir 

E. P. CoLLIiiK. 
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Appeal from a decree of the High Court for the North-West- 
ern Provinces at Allahabad, dated the 25th November, 1876, 
affirming a decree of the Subordinate Judge of Aligarh, dated 
the 18th September, l875^ 

This suit was for the redemption of a mortgage of malikana re- 
ceived from five villages in a taluqa called Guhrari, in the Aligarh 
district. The total rent payable to the muhaddam hisioadai'an 
of these villages, under the settlement of 1836, was Es. 9,870, of 
which they had to pay Government revenue to the amount of 
Rs. 7^649, retaining the difference, Es. 2,221, as their malikana. 
On the 16th January, 1852, they mortgaged* this malikana to a 
Gokal Das, agreeing to place him in the same position as they 
were themselves as regards the right to collect the whole jama 
from the malguzars. That part of the instrument of mortgage 
which was material to the question in this suit is set forth in the 
judgment on this appeal. In August, 1864, the son of Gokal Das 
sold the interest of the mortgagee, which had descended to him, to 
the respondents; and in 1874 and 1875 this appellant purchased 
from the mortgagors, or their successors, their interest in the 
mortgaged 7nalikana. In June, 1875, the plaintiff sued for re- 
demption, attempting to show that, allowing the actual cost of 
collection from May next after the execution of the mortgage, 
when the first collections were made, with interest at the rate of 
12 per cent, per annum, the wffiole debt, principal and interest, 
would have been paid off in 1863-64. For the defence it was in- 
sisted that the plaintiff was bound by the stipulations of. the mort- 
gage. On an issue as to whether the sum of Es. 565 was a fair 
allowance for the costs of collection, the Subordinate Judge found 
that it was so ; and that ^The biswadars from whom the mort- 
gagee kmbardar had to collect rents are numerous in each village: 
in niauza Eothipura the biswadars are 90 and in Harduari 200, 
and the mortgagee has to collect very small items from them”. 
He concluded that the plaintiff was not entitled to any reduction 
of fche mortgage-money, as the contract had been bond made, 
and dismissed the suit. The High Court, on an appeal urging 
that the Rs. 565 must be regarded iis a usurious addition to the 
legal interest, declared as follows 
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We are of opinion^ however, that the above stipulation in 
the mortgage is not in the nature of a contract for interest. 
When the parties agreed that Rs. 565 should be allowed for 
expenses without an account, there was no evasion thereby of the 
law, or any contract to give usurious interest. This item was 
hona fide for the cost and risk of collections. It is an item in the 
accounts based on the footing of a distinct contract quite apart 
from the question of interest, and when we look at the position of 
the mortgagees, there was nothing unusual or unfair about it. 
They had to collect Rs. 9,870 from the biswadars, and were 
responsible for the payment of the revenue, and they had more- 
over to see that the biswadars made the collections from the ten- 
ants. Their position was certainly one of some risk, and the per- 
centage allowed to them for the expense and risk of collecting 
was certainly not exorbitant or unusual. It may or may not be 
that their actual expenses fell short of the sum allowed, but this 
consideration "will not render the arrangement a contravention of 
Regulation XXXIV of 1803, and therefore one to be set aside. 
The view here taken is, we find, supported by decisions of the 
Courts, cited by Mr. Macpherson in the 5th edition of his work on 
Mortgages, pages 51 and 53. We affirm the decision of the 
lower Court and dismiss the appeal with costs.’’ 

On appeal against this decision, 

BIr. Boyne appeared for the appellant. 

Mr. Leitlij Q. C., and Mr. Ernest E, WiU, for the respondents. 

Mr. Boyne for the appellant contended that the respondents 
as mortgagees w^ere bound by law to produce accounts, and that 
without the production and verification of the accounts no satis- 
factory conclusion could be arrived at on the question whether the 
allowance of Rs. 565 "svas a reasonable stipulation, or an evasion 
of the laws against usury. 

The respondents were not called upon. 

Their Lordships’ judgment was delivered by 

^IR J. W. Colville. — This is a suit brought by the purchaser 
and assignee of a mortgagor’s interest against the purchasers and 
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assignees of the mortgagee’s interest. The mortgage-deed be- 
tween the original parties was dated 16th Janiiaryj 1852. It was 
a mortgage of what was called the malikma interest of certain 
taluqdars; the amount of that inalihana being, clLiriog the 
pendency of the then settlement, <a fixed and known sum. The 
mortgage-deed contained this stipulation: V/e hereby make a 
written agreement that the said mortgagee having taken posses- 
sion of the mortgaged viiiages, with all the powers enjoyed 
by ns, may on his own authority collect the jama fixed by the 
Government from the villages of the iluqa, and himself pay 
the revenue to the Government^ instalment after instalment ac- 
cording to the usage in the pargana ; that he may bring fo his 
own use the income of the ^iialikana due to us, crediting every 
harvest Es. 1,656 per year as interest on the amount of con- 
sideration on this mortgage, at the rate of one per cent, per 
mensem, and take the remainder, Rs, 565, the surplus of the 
malikana, as his own collection fee and pay of the agent and 
peons employed for making ^collections in the villages; that 
is, he may credit the income of the malikana to the payment of 
two items — one, the interest on the mortgage-amount, and the 
other the expenses incurred in making collections in the villages ; 
for we have agreed that the amount of interest of the mortgage 
consideration, and the expenses of making collections in the villages, 
should be equal to (or cover) the maliJcana profits, and we have no 
longer any right to claim a rendition of the account of mesne pro- 
fits accruing during the time of the mortgagee’s possession.” 


The principal question raised by the present appeal, and argued 
by Jdr. Doyne at the bar, is whether this agreement is sufficient to 
deprive the plaintiff of his statutory right, under the 9th and lOih 
sections of Regulation XXXIV of 1803, to call upon the defendants 
to render the account mentioned in those two sections. A preli- 
minary question however arises as- the legal validity of the agree- 
ment. There can be no doubt that such a contract would previous 
to that Regulation have been a good and legal contract, and that 
it would, under the law as it now -exists since the repeal of the 
usury laws, be also a good and legal contract, it being an old and 
well-known customary form of mortgage that the mortgagee should 
take the mesne profits in lieu of interest, and so be saved from 
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liaviiig to account for them. Bat there can be^ on the other haiidj 
no doubt that at the time when this morto-a^-e was made the law 
by which the coatract was governed ^Ya 3 otherwise; that the Re- 
giilation had limited the rate of interest to twelve per cent., and 
< 3 ontained provisiens under which ' securities might be avoided if 
they contracted directly or indirectly for a higher I'ate of interest ; 
and that the taking of the accounts between mortgagor and mort- 
gagee was regulated by the 9th and 10th sections. Therefore if 
the stipulation in question had been made in evasion of the usury 
law introduced by the Regulation, and as a contrivance for giving 
the mortgagees a higlier rate of interest than tliat to which they 
wepe by law entitledj it would have been a bad contract^ and could 
not have prevented the accounts from being taken in the usual 
manner. In the present case, however, both the Indian Courts 
have found in fivour of the legal validity of the stipulation as w'ill 
presently be more fully stated. It has however been contended 
that, how^ever this may be, a mortgagee cannot by contract relieve 
himself from the statutory obligation of filing accounts under the 
9th and 10th sections ; and this is the principal, if not only, point 
s’aised by the appellant. 

Their Tjordships are of opinion that this contention is not w'ell- 
founded. Tliere is nothing in the Regulation 'whi-cli says exj^ressly 
that the accounts must be filed w'hether they are required for the 
determination of the rights of tlie parties in the suit or not. On 
the other hand the I5tli section says ^'Notliing in this Regula- 
tion being intended to alter the terms of contract settled betw’eeii 
the parties in the transactions to Vvhich it refers (illegal interest 
excepted), the several provisions in it are to be construed ac- 
cordingly ; md any question of right between the parties is to 
be regularly brought before and determined by the Courts of Civil 
Justice.” It is under this enactment that the Courts below have 
tried and determined the validity of the stipulation in question. 
They have found that it is notin the nature of a contract for inter- 
est; that there was no evasion thereby of the law, or any conrract 
to give usurious interest; that the Rs. 5G5 constitutes a perc«?Dt:ige 
which was bofid fide agreed to be allow'ed to the mortgagees tor the 
expense and risk of collecting ; and which, being only about of per 
cent., was certainly neither exorbitant nor unusual. Havjog so 
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found, they were bound to give eifect to tlieir decision, by treating 
the agreement as an answer to the suit, which proceeded on the 
assiinaption that the whole of the mortgage-money, principal and 
interest, would be satisfied, if the accounts w^ere taken, contrary to 
the legal contract of the parties, on the basis of charging the mort« 
gagees annually wdih the Es. 565, or so much thereof as they 
should fail to prove had been actually expended by them in respect 
of the costs of collection. 


Their Lordships must by ho means be taken to decide that if 
the amounts received by the mortgagees had been fluctuating they 
might not have been bound to file the statutory accounts. Those 
accounts might have been necessary to enable the Court to decide 
on the validity of the contract set up. In the present case, however, 
it is clear that the only sum which the mortgagees could receive, 
tittra the interest, was a fixed and unvarying balance of Es. 565, 
and this the Courts have found to be a sum %vhich the parties 
might legitimately agree to fix as the allowance to be made for 
the costs of collection. If tbis^e so, the only result of compelling 
the defendants to file accounts would be to increase the costs of 
suit which must ultimately fall on the plaintiff* 


Their Lordships therefore see no reason for questioning the 
correctness of the decision to which both the Indian Courts have 
come, and they must humbly advise Her Majesty to confirm the 
decree of the High Court, and to dismiss this appeal with costs* 
Agent for the appellant : Mr. T, L. Wilson. 


Agent for the respondent t Blessrs. 'Pritchard and Sons^ 


1880 APPELLATE CIVIL. 

Jarivary 

Before Mt, Justice Spanhie and Mr, Justice Straight 
COHEN (Defendant) v. the 35ANK of BENGAL (Plaintiff).’^ 

Bill of Ezell an ge-^ Exclusion of Evidence of Oral Agreement--" Act I of 187^ 
{Evidence Act), s. 92. 

It was agreed between tEe Bank of Bengal at Calcij.tta^ and ' 0 and Co., w!i<? 
Carried on business there, that the Branch of the Bank at Cawnpore slionld discount 


* Second Appeal, No. SIS cf 1879, from a decree of J. H. PriiiEep,, Esq., Judge 
of Cawnpore, dated tlie 18th Novenioer, 1S7S, modifying a decree of Babii Pia-in Kail 
Chaiidhri, Subordinate iludge of Cawnpore/ dated the 25tli September, 187S. 
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bills to a certain extent drawn by C» who carried on business at Cawnpore, on 
C and Co. against goods to be consigned by rail to C and Co , and that the railway 
receipts for such consignments should be forwarded to 6? and Co. through the Cawn- 
pore Branch of the Bank. C accordingly drew a bill on C and Co., payable twenty- 
one days after date, which the Cawnpore Branch of the Bank discounted, receiving 
the railway receipt for certain goods consigned to Cand Co. <7 an i Co. having 
accepted this bill, the Bank handed over the railway receipt to them. In a suit 
by the Bank against C, on the bill, the latter set np as a defence that the bill had 
been discounted by the Bank on the oral understanding that the railway receipt 
was not to be transferred to C and Cc» until they had paid the amoiiat of the bill, 
and thfit the Bank had, by the breach of this condition, determined the defendant’s 
liability. Held by Straight, J. (Srankie, J., dissenting) that evidence of such 
oral understanding was not admissible even under proviso 3 of s. 92 of Act I of 
1872. 

The facts of this case are snfSciently stated for the purposes of 
this report in the judgment of Straight, J. 

Messrs. Conlan and Colvin^ for the appellant. 

Messrs. Hill and Hoioard^ for the respondent. 

The following judgments were delivered by the Court : 

Spankie, j. — T he liability of appellant under ordinary circum-^ 
stances is not denied, and it may be said that his entire case stands 
or falls with the allegation, that the railway receipt which accompa- 


nied the bill was not to be parted with to Cohen Brothers until 
they had paid the amount of the bill, and * , o . - . the Bank 

did part with the receipt before the bil: i : ■ ' h'-. 

therefore the appellant was no longer I: . : ‘ 

appellant in his third plea that the det :_,,v.e: it:: -rji 


the true issue in the suit. 

I did not understand that it was seriru ' 
lant was not at liberty to offer evidence of 
standing set up by him. But I am disp* 
agreement set np is not one that contradict y 
tracts from, the terms of the contract, an- 
and S of s, 92 of the Evidence Act might ap 

I do not, however, think that it is necessary » r ' f 
at any length, because it appears to me, that beta the lOwer yva'inva 
have dasposed of the averment, which raises a question of tact. as 
or was there not any such oral agreement The first Court found 
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that the railway receipt Was taken from appellant for the satisfac*^ 
tion of Cohen Brothers, on whose letter of credit the amount of the 
bill was advaneed to appellant, and for no other reason. The lower 
appellate Court must be regarded as having the is-soe before it in 
the words of the second plea in the memoraiidiira of appeal below> 
*^dhat the conduct of the plaintiffs debarred them from recovering 
in , the suit against defendant.” The Judge sets out in his judg- 
ment the contention of defendant that plaintiffs had failed to recover 
the value of the bill, and made over the railway receipt to Cohen Bro* 
ihers without realising upon their acceptance, and therefore he was- 
mot liable. The lower appellate Court refers to the hndiiig of the 
first Court, that it was at the request of Cohen Brothers, and for 
their satisfaction, that the railway receipt was taken by the plaintiff' 
and forwarded with the bill of exchange for acceptance. The Judge- 
then observes, that on a full consideraticB of the facts elicited he sees 
no cause to distrust the finding, and that he agrees with the lower 
Court as to the facts. The finding seems to me to dispose of the' 
plea as to any separate oral understanding between the parties that 
the railway receipt was not to be given up until the amount of the 
bill had been paid. 

The appeal having come as a second appeal, we cannot interfer© 
with tlie finding of fact on the point, and so the legal admissibility 
of the evidence to prove the understanding does not arise so far as 
the appellant is concerned, for he relies upon it. I woidd therefore 
dismiss the appeal and affirm the judgment with costs. 

Straight, J. — This was a suit brought to recover the sum of 
Rs. 2,500, with a further amount for interest and protesting charges^ 
due upon a bill of exchange, dated 2nd August, 1878, drawn by the 
defendant, appellant, upon and accepted by Cohen Brothers and Oo. of 
Calcutta, in favour of the respondent Bank, and payable twenty-one 
days after date. The defendant pleaded in substance, that the bill 
was not discounted by the Bank upon any security of his, but upon 
the strength of a letter' of Cohen Brothers and Co;, and a certain 
railway receipt for goods, -which tw'o documents will be more parti-- 
eularly adverted to- presently. He also alleged an imderstandiog 
between himself and the Bank, that the railway receipt was not to 
be parted with to Cohen Brothers and Co., until they had paid tha 
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amount of the hill to the Bank. The elefeiidant further pleaclecfj 
that as the Bank had already brought a suit against Cohen Brothers 
and Co. and obtained a decree, there should be no second suit 
against him for the amonut of the bill. Both the lower Courts 
found in favour of the plaintiff Bank, and decreed tlie claim. The 
defendant now appeals and his pleas I’aise the same questions as those 
already detailed. 

The facts of the case would appear to he as follows The defend- 
ant, Mr. A. M. Cohen, resides and carries on business at Cawnpore. 
The Bank of Bengal, whose head offices are in Calcutta, has a branch 
at Oawnpore under the management of a Mr. Steriidale, On the 
13th June, 1878, the following letter was received from the firm of 
Cohen Brothers and Co., then carrying on business in Calcutta, by 
the secretary aud treasurer of the Bunk of Bengal ; — 

‘^Dear Sir: We request the favour of your instriictiog your 
Oawnpore agency to take Mr. A. M. Cohen’s drafts on us, to the 
extent of Rs. 5,000, from time to time as may be required, which 
we undertake to honor and pay till we couaterniand this, Mr, A, 
M. Cohen is an old resident of Oawnpore and no doubt well-knowa 
there. The drawings wull be against hides and other produce to our 
consignment. *As requested, w^e wdli advise him when sending rail- 
way receipts to us to do so through your Bank.” 

The authorities at the head-office of the Bank appear to hare 
acceded to this arrangement, and instructions were given to the 
Cawnpore branch to honor the drafts of Mr. A. M. Cohen on 
Cohen Brothers and Co. On the 2od August, 1878, the bill for 
Rs. 2,500, on w’hich the suit is based, was drawn by Mr. Cohem 
and discounted by the Bank at Cawnpore, and was banded over 
"with a. railway receipt for goods, valued at Rs. 2, 800, for traosmis.. 
sioii to Calcutta, and acceptance there by Cohen Brothers and Co. 
In due course, namely, on the 5th August, the bill "was accepted by 
them, and thereupon tlie railway receipt was handed over to them, 
and in ordinary course, no doubt, the goods were obtained and dis- 
posed of in the ordinary way of their biisiuess. Before the twentj-on© 
days of the bill had rua Cohen Brothers and Co. wmiild seem to have 
got into financial difficulties, and when it matured and was presented, 
for payment, they were unable to meet it. A suit was consequentij 
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brouglit against them in the Calcutta High Court upon the bill and 
judgment was I’ecovered, but no satisfaction by execution or other- 
wise was obtained. Consequently the present suit was brought 
against the defendant, as drawer, and he being resident at Cawn- 
pore, it was instituted in the Court of the Subordinate Judge there* 

It has been argued on the part of the defendant, appellant, that 
the bill was in reality discounted on the faith of Cohen Brothers 
and Co’s, letter of June 13th, already set out; that it was only 
handed over to the Bank on the distinct undertaking that the rail- 
w'ay receipt, which accompanied it, was not to be parted with to 
Cohen Brothers and- Co., until they had paid the amount of th® 
bill, and that the Bank by committing a breach of this condition had 
determined the liability of the defendant. 

It is impossible to accept this contention. It is more than doubt- 
ful w’hether any such defence as that which has been set up is 
properly admissible, even under cl. 3, s. 92 of the Evidence Act* 

The whole argument for the defendant has proceeded upon a some*^ 
what loose view of the law relating to contracts, as far as it affects 
negotiable instruments, and the relative position of drawer, payee, 
and acceptor of a bill of exchange seem to have been entirely lost 
sight of. S. 92 of the Evidence Act was no doubt framed in accord- 
ance wdth the current of English decisions upon the question of 
how far parol evidence can be admitted to affect a written 
contract, and this Court must take care, in placing a construction 
upon it, not to create a pi^ecedent, that would open the door to 
indisoriminate parol proof of transactions, w^here written docu- 
ments have recorded what has passed between the parties. It is 
perfectly intelligible why there are authorities which go to show, 
that a defence may be set up to an action on a bill of exchange to 
the effect, that there was no consideration for it, but it is equally 
plain, that a defendant may not allege an oral agreement, that con- 
tradicts or operates in defeasance of a clear contract, which appears I 

upon the face of a written instrument. The law upon this point 
may be found fully discussed in Alrey v. Grux (1), the circumstances 
of which case are not altogether unlike those involved in the present 
suit. If the contention of the defendant is correct, that he drew 

(1) L* B., 5 C. P., 87. 
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the bill and handed it to the Bank on the understanding that the 
railway receipt was not to be given up to Cohen Brothers and Co. 
till they had paid the Rs. 2,500, his position as drawer would have 
involved no liability, and the instrument itself would in reality not 
be what it purports. What necessity was there, under such cir- 
cumstances, to make it run twenty-one days, when it was intended 
practically to be a draft payable on demand, and how could the ac- 
ceptors, who were ignorant of any such arrangement, bo bound by it? 
Had the Bank refused to deliver the railway receipt to Cohen Brothers 
and Co., when they had accepted the bill on the 5th August, and 
damage or loss had been sustained by such refusal, it is difiicult to 
see what defence there would have been to «aa action at their 
instance. The. defendant ^was the consignor of the hides, the firm 
of Cohen Brothers and Co. the consignees, and any conditions or 
terras, such as those set up by the defendant, as having been agreed 
to between himself and the Bank, cannot in an action on a bill of 
which the consignees, who knew nothing of any such conditions or 
terms, were the acceptors, be prayed in aid by him to escape his 
iiability. If the defence is worth anything it must be taken to its 
fullest extent, the effect of which must be to render the bill of 
August 2nd absolutely inoperative, except against an acceptor, who 
is in entire innocence of the circumstances under, and the condition 
upon which, it was drawn. This position is irreconcilable not only in 
law, but according to all commercial practice and custom. The Bank 
of Bengal would, indeed, be -carrying on a strange business, if, at 
the ordinary rate of discount, it made advances and acted as an 
intermediary in the fashion suggested by the defendant. This ver- 
sion of the transaction is altogether at variance with common 
knowledge and ordinary mercantile procedure, while the position 
taken up by the Bank is in accordance with all well-miderstood 
and commonly practised mercantile custom. It is perfectly obvious, 
that at the time the letter of June 13th was written the Bank 
'authorities had requested, as an earnest of the hona fides of the 
transactions, that in discounting the bills of A. M. Cohen the 
railway receipts should pass through their hands, and to suggest 
that they even intended to be or ever were bailees for A. M. Ccbeii 
is absurd. In the most usual and well understood mstiion Le, as 
mmiguor, was drawing on his consignees against his eonsigament, 
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and was obtaining discount to very nearly tlie fall value of tbe goods. 
What profit, proportionate to the risk, the Bank was to make, if it was 
merely acting as agent for the defendant, in the manner suggested 
by him, it is not very easy to see. Nor is it at all comprehensible, why 
Cohen Brothers and Co. were to go through the form of accepting 
a bill, if the goods in respect of which their acceptance was to be 
given were only to come into their hands upon payment of cash. 
The whole case set up by the defendant appears to be untenable 
and impossible, and I am of opinion that each and all of his pleas 
fail. Although I differ with Mr. Justice Spankie, as to the ad- 
missibilty of the defence set up to this claim in point of law, this 
will in no way interfere with or prevent our decision of this case. 
The lower Courts have effectaally and fully disposed of the questions 
of fact raised in issue upon all the pleas put forward, and with their 
findings we cannot interfere, though I may say I entirely agree 
with them. The appeal must be dismissed with costs. 

Appeal dismissed* 

FULL BENCH. 

Before Sir Bohert Stuart^ A'C, Chief Justice^ Mr. Justice Pearson, Mr. Justice 
Spankie^ Mr. Ju.Hice Oldfidd, and Mr. J usiice Straight 

BANS BAHADUR SINGH and othehs (objectors) u. MUGHLA BEGAM 

AND OTHERS (DECREE-HOLDEHS).* 

CHUNNI BAI (objector) v. NAROTALI DAS (degree-holder) f 

Appeal ie Her Majestg in Council— Security for the costs of the respondent — Execu- 

iion of decree again.<it surety —Act X o/lS77 ( Civil Procedure Code), ss 253, 610. 

An appeal was preferred to Her Majesty in Council from a final decree passed 
on appeal by the High Court, and B and certain other persons on behalf of the 
appellant gave security for the costs of the respondent. Her Majesty in Council 
dismissed the appeal, and ordered the appellant to pay the costs of the respondent. 
The respondent applied to the Court of first instance for the execution of that order 
against ^and the other persons as sureties. Held bj" Stuart, C. J., Pearson, J., 
and Oldfield, J., that, under ss. 610 and 253 of Act X of 1S77, such order could he 
executed against the sureties. 

Per Spankie. J,, and Straight, S.— Contra. 

* First Appeal, jSTo. 33 of 1879, fr< man order of Hakim Kahat Ali, Subordinate 
Judge of Gorakhpur, dated the 14th January, 1879. 

t First Appeal, No. 65 of 1879, from an order of H. D. Willock, Esq., Judge.of 
Azamgaih, dated the 29th March, 1879. 


foU li-] Allahabad series. 

Niir-iil-kli Khan obtained a decree for moneff against Miiglila 
Begaiii arid certaiil other persons on the 9th April, 1872, which was 
Reversed by the High Coiirtonthe 17th March, 1873. Kur-iii-lah 
Khan desiring to appeal from the decree of the High Court to the 
Privy Coriiicil, the High Court called upon him to furnish securi- 
ty for the costs of the respondent. Accordingly he filed a securi- 
ty-bond, dated the 8th July, 1873, in which Bans Bahadur Singh and 
certain other persons jointly hypothecated certain immoveable 
property as security for such costs. On the 22nd February, 1878, 
the Privy Council dismissed Nur-ul-lah Khan’s appeal, directing 
him to pay the costs of the respondent. On the 18th July, 1878, 
the decree-holder applied for execution of this order against the 
judgment-debtor and the sureties, seeking to recover the costs 
incurred by him iii the Privy Council by the attachment and sale 
of the property lij’-potliecated by the sureties as security for such 
costs. The sureties objected, contending that the order of the 
Privy Ooiincil could not be executed against them. This objection 
nvas disallowed by the Court of first instance. The objectors ap« 
pealed to the High Court, 

The Court (Oldfield, J. and Straight, J.) referred to the Full 
Bench the following question : — Whether the decree-holders can 
recover the costs of the appeal to the Privy Council, which have 
been decreed to them, by executing their decree against the sure- 
ties, who, before the passing of the decree of the Privy Council, 
have become liable as sureties for the payment of such costs”. A 
similar question was raised in another case wdiich subsequently 
came before Spankie, J. and Straight, J. Avho ordered that it should 
also be laid before the Full Bench, and the two cases were heard 
and disposed of together by the Full Bench. 

The Senior Government Pleader (Lala Juala Prasad), for the 
appellants, 

Lalta Prasad and Miinslii Ilasan^ for the respon« 

dents, in Ko. 38. 

Mr. Conlan and the Junior Government Pleader (Babu Divarka 
Math Ba7iarji)j for appellant. 
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■ Munsiiis Hanuman Prasad and Kashi Prasad ,, for the respon- 
dent, in No, 65, 

The following jndgnients were delivered by the Fall Bench ^ 

Stuart, C. J.— In my opinion onr answers to these two refer- 
ences ought to be in the affirmative. I have looked into the re- 
cords for the terms of the surety-bonds in both cases, and I find 
that in one the bond absolatelj secures the costs of the Privy 
Council to the extent of Rs. 4,0(>0, and in the other case the surety 
bond is not limited to the costs of the Privy Council appeal, but 
covers the whole decree appealed against^ including the decretal 
amount of Rs. 11,850-7-10 and the costs. The legal question^ 
however, is the same in both references, and must be answered in 
the same way. 


The sections of the Code of Procedure to be considered are ss, 
610 and 253. S. 610 provides that : — ^‘Whoever desires to enfoi'cc 
or to obtain e.^ecution of any order of Her Majesty in Cbuncii shall 
apply by petition, accompanied b^^ a certified copy of the decree or 
order made in appeal and sought to be enforced or executed, to the 
Court from which the appeal to Her Majesty was preferred. Such 
Court shall transmit the order of Her Majesty to the Court which 
made the first decree appealed from, or to such other Court as Her 
Majesty by her said order may direct^ and shall (upon the applica- 
tion of either party) give such directions as may be required for th© 
enforcement or execution of the same j and the Court to which the 
said order is so transmitted, shall enforce or execute it accordingly, 
in the manner and according to the rules applicable to the execu- 
tion of its original decrees.” It \yill be observed that the w^ords 
here employed are large and general, ordering execution of decrees 
of the Privy Council according to the rules, that is, all the rules, 
applicable to the execution of original decrees, and there is no ex- 
ception from them of sureties or. of s. 253, or of any other sections 
or provisions in the entire chapter. Now these rules for the exe- 
cution of original decrees are corapiused in Chapter XIX of 
Act X of 1877, and they begin with s. 223 and end with s. 343. 
By s. 253, w'hich thus forms part of the rules applicable to the 
•execution of original decrees, it is provided that ; ‘^“ Whenever a 
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person bas^ before the passing of a decree in ally original gnifcj be- 
come liable as surety for the performance of the same or of any 
part thereof, the decree may be executed against liira to the extent 
to which he has rendered himself liable, in the same manner as a 
decree may be executed against a defendant.’" To my mind the 
plain effect of this provision, which is thus made part of the law 
provided by s. 610, is that sureties for the execution of decrees of 
the Privy Council are placed in precisely the same position, and have 
precisely the same liability, as sureties for tlie performance of 
decrees in original suits, anl m iy be proceeded against in the same 
summary manner, for under s. 253 sureties have no litigious 
and contentious rights, but simply become liable for whatever may 
be decreed against their principals. There appears to me to be no 
difficulty whatever in applying this section to the execution of Privy 
Council decrees, and the effect of it when read with s. 610 is that 
the words in s. 253, ^Moefore the passing of a decree in an original 
suit,’' mean, under s. 610, before the passing of a decree in an 
appeal to the Privy CoimciL” 
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It appears to me not unimportant to observe that s. 610 is imme- 
diately preceded by provisions dealing with the subject of security 
for the costs of the respondent, and for the security to be tak?-n for 
the duo porformniice of Privy Council decrees and of orders made 
by that supreme tribiiaal. Thus by s. 602 it is provided lliat, if 
the certificate for an appeal to the Privy Council be granted, the 
appellant shall, Avitliiii six months from Ih.e date ot the decree 
complained of, or within six weeks from the grant of the ceriiiicafe, 
whichever is the later date, ^^give security for the costs of the 
respondent,” and by s. 603 it is provided tliat, when such security 
has been completed, the Court niaj", among other things, declare the 
appeal admitted. S. 604 provides that, at any time beiore the 
admission of the appeal, the Court may, upon cause shown, revoke 
the acseptanca of any such security, and make further directions 
thereon. Then s. 605 provides for other and fiirilier security being 
taken for the expense of translating, transcribing, printing, &c., 
certain portions of the record: and-by s, 006, if the appellant fails to 
comply with the order of the Court directing such security to lie ioniitd, 
it is provided that the proceeding shall be stayed, and tlie appeal 
shall not proceed without an order on this behait of Her Majesfy in 
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Connell j and in tliO' meantime execution of tlie decree appealed 
against shall not Be stayed.” This section is^ as I view it^ very re- 
levant to the question before us, showing, as it evidently does, the 
great importance attached in the min i of the Legislature to compli- 
ance with the pecuniary and necessary conditions attachod to the prL 
vilege of appeal to Her Majesty in Council, the object plainly being 
to prevent the time of the Privy Council being taken up with idle 
and frivolous appeals. S. 608 again provides for security being takeiij 
under other and farther circunistaaces, from the respondent or the 
appellant in the Privy Council ; and s. 609 is so important and 
germane in my view to the question involved in these references 
that I give it at length : If at any time daring the pendency of 
the appeal, the security so furnished by either party appears 
inadeqnate, the Court may, on the application of the other party, 
require further security. In default of such further security being 
furnished as required by the Court, if the original security was 
furnished by the appellant, the Court may, on the application of the 
respondent, issue ewecutioji of the deeree appealed against as if the 
appellant had fiumished no such security. And if the original secu^ 
rity was furnished by the respondent, the Court shall, so far 
as may be practicable, stay all further execution of the decree, and 
restore the parties to the position in which they respectively were 
when the security which appears inadequate was furnished, or give 
such direction respecting the subject-matter of the appeal as it 
thinks fit.” 

It is thus abundantly evident that the subject of security for 
costs in the Privy Council was very much and very anxiously in 
the mind of the Legislature when it enacted s, 610, and theconclu-. 
sion appears to me irresistible that, by the use of the words in the 
manner and according to the rules applicable to the execution of 
original decrees,” the intention beyond all doubt was to import into 
the procedure for the execution of Privy Council decrees the 
provisions of s. 253; although irrespective of these sections imme^ 
diately preceding s. 610 I should have held that by force of its 
direction the liability of sureties under s. 253 was distinctly appIL 
cable to sureties under s, 610. And indeed without such a reading 
s. 610 would appear to be of little use, even if the term ‘'^original 
suit” was meant solely to apply to the proceedings in the first OourL 
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But I agree with my oolleagues Mr. Justice Pearson and. Mr, 
Justice Oldfield that the term ^‘original suit” includes tlie pro* 
ceedings in the Appellate Court, the suit being tho same through- 
out, and I also agree with them that the expression decree in the 
original suit” is not iioeessarily tlie same thing as a decree of the 
Court of first instance. Indeed, having regard to the course litiga- 
tion generally takes in this country, the words before the passing 
of a decree in an original suit” apply not merely to the first decree 
in a suit, but to a final decree in an original suit after tho whole 
course of procedure by appeal has been exhausted, including even 
the decree by the Privy Council. And when to this is added the 
express provision of s. 610, there seems to be an end to all doubt, 
that the true intent and meaning of the law is to place parties 
who have undertaken the more limited liability of being sureties 
before the passing of a decree by the Privy Council, in the same 
position as sureties who have become liable before the passing of a 
decree in an original suit To say the least the law in ques- 
tion is capable of such a reading, and there seems to be no iutelli- 
gible reason in justice or in legal policy against its practical appli- 
cation, 

My colleagues Mr. Justice Spankie and Mr. Justieo Straight, 
who dissent from the majority of the Court, after noticing the course 
of decision under s. 201, Act, VIII of 1859 (which undoubtedly sup- 
ports the opinions I am now expressing), wind up their views on this 
part of the case with the observation that it is plain that the whole 
current of opinion went to regard a surety as a party to the suit, but 
that under existing legislation execution is limited to suretyship 
undertaken before the passing of a decree in an original suit My 
answer to these suggestions, how^ever, is that, so far as the execution 
of a decree is concerned, a surety is as much now as he was under 
the former law of procedure a party to the suit, although that mny 
be in a very limited sense, for, as I have already remarked, sureties 
-have no litigious or contentious rights of their own, but simply ofibr 
their direct liability for whatever is decreed against their principals. 
My honorable colleagues further, with reference to the argument as 
io the expediency of sureties being in every stage iiaole, and the 
anomaly of refusing to extend the operation of s. 253, suggest thar 
these are matters of W’hich upon a simple question of constriiciion 
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no notice can be taken. But with the greatest deference to them the 
argument ah inconvanienti is of the greatest importance and ought 
not to be disregarded, and its force, added to the other considera- 
tions I and my colleagues who agree with me have urged, rea- 
sonably if not irresistibly, lead to the conclusion at which we have 
arriyedv 

Concurring therefore with Mr, Justice Pearson and Mr. Justice 
Oldfield my answer to these references is in the affirmative in both 
cases. 

Ollfielp, J. — It appears that in these cases, appeals having been 
preferred to Her Majesty in Council from decrees of this Court, the 
appellants before us became sureties for the costs of the respondents, 
and the appealshaving been dismissed with costs, the question arises 
whether tlie respondents can recover their costs by proceeding to 
execute tlinr decrees against the sureties or should proceed against 
them by regular suits, S, 610, Act X of 1877, provides the proce- 
dure for enforcing orders of Her Majesty in Council ; it runs as 
follows : Whoever desires to enforce or to obtain execution of any 
order of Her Majesty in Council shall apply by petition, accompanied 
by a certified copy of the decree or order made in appeal and sought 
to be enforced or executed, to the Court from which the appeal to 
Her Majesty was preferred. Such Court shall transmit the order of 
Her Majesty to the Court which made the first decree appealed from, 
or to such other Court as Her Majesty by her said order may direct, 
and shall (upon the application of either party) give such directions 
as may be required for the enforcement or execution of the same ; 
and the Court to which the said order is transmitted shall enforce or 
execute it accordingly, in the manner and according to the rules 
applicable to the execution of its original decrees.” We have there- 
fore to ascertain the manner and rules applicable for the execution of 
original decrees, and we find these in Chapter XIX, treating “of the 
execution of decrees,” under the heading Of the mode of exe-" 
cuting decrees,” and among them in s. 253 is the following rule, 
‘^Whenever a person has, before the passing of a decree in an origi- 
nal suit, become liable as surety for the performance of the same or 
any part thereof, the decree may be executed against him to the 
extent to whiph he has rendered himself liable, in the same manner 
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as a decree may bo executed against a defendant. Provided that 
such notice in ^y^ting as the Court in each case thinks sufficient 
has been given to the surety.” 

We have here clearly a rule and manner laid down for 
enforcing a decree of an original Court against a person who 
has, before passing of the decree in the original suit, become 
liable for the performance of the same or any part thereof, and 
we must apply the above rule and manner to the enforcement 
of the order or decree of Her Majesty in Council in the case of a 
person who has, before the passing of the decree of Her Miijesty 
in Council, become surety for its performance. By the terms of s. 
610 the rules applicable to the enforcement of original decrees are 
made applicable to the enforcement of the orders and decrees 
of Her Majesty in Ooiincii, and amongst them clearly those 
which apply to sureties for costs of a decree. Tiiis was undoubted- 
ly the course laid down in s. 201:, Act Vlll of 1859, and has been 
followed by this and other Courts. The only material difference 
between the terms of s. 204, Act VIII of 1859, and s. 253, Act X 
of 1877, is that the terms of the former section are, whenever a 
person has become liable as security for the performance of a 
decree,” whereas in the latter they are, whenever a person has, 
before the passing of a decree in an original suit, become liable as 
surety for the performance of the same,” the niaterial addition 
being the words in an original suit,” and these words were pro- 
bably added to show (possibly with reference to certain decisions 
under Act VIII of 1859, s. 204, — Bam Kishen Doss v. HurJJioo 
Singh (I), GujendfO Na?mm Roy v. Eernangmee Dossee (2), Chut-^ 
terdharee Lall v. Ramhelashee Koer (3) ) that the provision applies 
only to persons wffio have become sureties for the performance of 
a decree in the course of the suit aud prior to the decree, and not 
afterwards, and was not intended to draw any distinction between 
persons becoming sureties before passing of decrees of a Court of 
first instance, and those becoming sureties after passing of the 
decree of the Court of first instance and before that of the Appel- 
late Court. The term ‘‘ original suit” includes the proceedings in 
the Appellate Court, the suit being the same throughout, and the 

(1) 7 W. H., 329. (2) 13 W. R., 35. 

(3} I. L. R., 3 Calc. SIS. 
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term decree ia the original suit” is not the same thing as dedrefe' 
of the Court of first instance.” doiild the term, however, be so in« 
terpreted, I should still be disposed to lio'ld that the operation of s. 
610 will be to make the provisions of s. 253, iniitatis mutandis,” 
applicable to execution of decrees of Her Majesty in Oonacil iii 
cases of persons becoming before the decree surety for its perfor- 
mance. I may add that no reason has been shown why the Legisla- 
ture should intend to make a difference in the manner of execution^ 
between the case of persons becoming surdties.for the performance 
of the decree of a Court of first instance, and those becoming sure- 
ties for the performance of the decree of the Appellate Cotirt or that 
of Her Majesty in Coniicil. I would answer the question referred 
in the affirmative. 


Peabson, J. — For the reasons stated by niy honorable colleague 
Mr. Justice Oldfield, I concur with him in answering in the affir- 
mative the question referred to the Full Bench. 


Straight, J. (Spabkte, J., concurring)— The question submitted 
to the Full Bench in this, as well as the kiiidi^ed reference in First 
Appeal from Order, No. 38 of 1879, is substantially identical and 
may, for the purposes of brevity and convenience, be discussed and 
disposed of in a single judgment. The main point for our consi- 
deration is, Can sureties for an appellant in an appeal to the Privy 
Council, which is dismissed, be directty proceeded against in the* 
execution department in the same manner as the judgment-debtor ? 
In order to reply to this inquiry it is necessary very closelj^ to 
examine the provisions of ss. 253 and 610 of Act X of 1877. 
Applying the attention first of all to s. 6 i0, that will be found to 
regulate the procedure to enforce orders of the Queen in Council, 
and the following directions are given as to the procedure to be 
followed by a person who wishes to carry into execution any such 
order. He must apply to the Court from which the appeal to the 
Privy Council was immediately preferred, by petition, to which 
should he attached a certified copy of the decree and order sought 
to be enforced. Then the Court is to send the order- to the lower 
Court which passed the decree in the suit, and this latter Court 
is specifically directed to enforce or execute it accordingly, in the 
manner and according to the rules applicable to the execution of 
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ifcs original decroGS.” „ It is next necessary to see wiiat iliese rule;? 
are to whicli reference is here made. They raa.y be tonnd in 
Chapter XIX of Act X of 1877, which is intelligiblv headed Of 
the eMGution. of decrees ” and under several heads treats of the 
following incidental matters : — 

1. — The Court by which decrees may be executeiL 

2. — Application for execution. 

3. “Staying execution. 

4. — Questions for Court executing decree. 

5. — Mode of executing decrees. 

6. — Attachment of property. 

7. — Sale and delivery of property. 

8. — Resistance to execution. 

9. — Arrest and imprisonment. 

Now it is argued by those, who contend for a. repiy in ilic 
affirmative to the question under consideration, that s. 253 Cif ihi>: 
chapter, providing as it does for the execution of a deerca 
a surety, supplies one of the rules the manner and aceording 
to which” the enforcement of orders of the Queen in Coiificil 
under s. 610 is to be carried out. In other vrords, that ihe etiect 
of the two sections, when recad together, is to put surety and judg- 
ment-debtor on precisely the same footing in execution. Upoii a 
careful examination we find it quite impossible to adopt any such 
view. We must take the words as they are and not wander afieltl 
to- try and reconcile suggested inconsistencies in the Act, or drop 
out a sentence, introduced, as we will show, intentionally inio u 
clause, for the purpose of securing uniformity. Yfhat are the 
terms of s. 253 ? Whenever a person has, befire tlio pn-sh:g a 
decree in an original suit, become liable as a surety Ar the per 
ance of the same or of any part thereof, the decree may Iv? 
against him to the extent to which he has rendered himself I in ’by 
in the same manner as a decree may be executed agaiusr n dtx'W.-’* 
ant. Provided that such notice in venting as the Court in 
ease thinks sufficient has been given to the surety'’. 

The corresponding provision of the former Civil Proeedurs 
Code, VIII of 1859, contained no such words as ^'before the pas,- 
iiig of a decree in an original suit on the contrary the hinguag^-^^ 
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of s. 204 was of the most general kind and fixed no point of time 
at or before whidi a person becoming a surety fixed his liability 
and rendered himself liable to all the consequences to which his 
prificipal W'as subject. The decisioos that were quoted in the course 
of the argument were upon case-Sj that had arisen' under this 
earlier Act and to us appear clearly distinguishable from the present. 
Though under s, 204, Act YIII of 1859, the Courts held, that it 
did not apply to parties who became sureties after a decree, th&y 
nevertheless were unanimous or nearly so in declaring, that the 
word decree was not confined to that; made in the origi?ial suiC 
but that the security given might be ciifcojced against a surety in 
execution of an appellate decree. la fact it is plain, that the vrliole 
current of opinion went to regard a surety as a party to the 
tinder s. 11 of Act XXIII of 1861, the corresponding section to 
which of Act X of 1877 is 244. 

Tinder existing legislation, however, execution is limited to s 
suretyship undertaken before the passing of a decree in an ori- 
ginal suit.” Though s. 583 provides for the execution of appellate 
decrees and s. 610 of orders passed by the Queen in Council accord- 
ing to the rules prescribed in Chapter XIX, there is not to be found 
in the w^hole of its 120 clauses one word that authorises enforcement 
of execution against a surety, except when he has taken upon him- 
self that character before the passing of a decree in an original 
" suit.” The argument, as to the expediency of sureties being in 
every stage liable and the anomaly, the existence of wdiich it is 
argued we are countenancing, by refusing to extend the operation 
of s. 25S, are matters of ■which upon a simple question of construc- 
tion we can take no notice. Still as to this* latter point wm can 
■well understand wdiy a difference may faiVly be drawn between a 
surety W'ho undertakes his liability before the passing of the de- 
cree in the original suit, and so to speak identifies himself with and 
becomes a party to it, and another who comes upon the scene at a 
later stage, when litigation has proceeded a considerable distance 
on the road either to the lower appellate Court, the High Court, or 
the Privy Council. 

The decree in the suit practically passes against the 

surety, and so far as he is liable under it, it is that decree, W'hich 
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enforced agaiiis I: him, and not any secnrity-boiid he may have en- 
tered into subsequent to the passing of that decree. The ss. 583 
and 610 do not confer any greater power on the Co urt that made 
the decree appealedj than it already possesses under Chapter XIX 
of the Code. If that Court extends the action of s. 253, and dra<^s 
within its operation a surety who has not become iiable before the 
passing of an original decree) it is acting ultra vires'^ and any order 
passed to that effect would in our judgment be illegal and void. 
Fur- it would not only be eaforciug a iiabiiity undertaken after the 
passing of its own decree, but one created under a surety-boudj the 
responsibility upon which no Court had definitely derermiiied in 
any decree or order. 
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Now it should be observed, that s. 253 has a twofold character. 


First) it continues in mitigated shape a personal liability to execu- 
tion without process originally introduced in a novel and soinewliat 
startling form in s. 204 of Act Vllf of 1859, and next it detail the 
inacliiiiery by which such iiabiiity is to be enforced without the 
ordinary intervention of a suit) in summary fashion. The only 
reservation made in the surety’s favour is that he is to have suffi- 
cient notice. The w'ords of s. 610, however, seem simply to pro- 
vide for the enibrceiiient of decrees or orders of the Queen in Coun- 
'cil according to the same method as original decrees are executed by 
the Court passing them, but they create no iiabiiity, and estabiisli no 
specific responsibility in the surety. In the argoiiicnt for the respon- 
dents upon s. 253 it is ingeniously sought to mix up Iiabiiity and nia- 
chmery and to treat them as one and the same, but the decree is one 
thing) the mode of executing it another. At any rate having regard 
to the fact tluit the phrase before the passing of the decree in the 
original suit” is not to be found in s, 204 of Act ¥111 of 1859 but 


appears for the first- time in s. 253 of the Act now in force, we iimst 
assume that it was introduced for some good purpose, and that pur- 


pose, if words mean anything, would seem to be 
somsYfliat arbitrary liability, existing outside t xa a 
suit, to those parsons who from its insiitatioii had 
to speak, vouched for its Lona Jiues by becoming 
passing of the first decree. It is the decree ot 
deteriniiiiiig the liability of plaintilt or defendant. 
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be, that by special provision carries also with it the liability of the 
surety against whom it may be executed, but the decree of the 
appelkte Court or the order of the Queen in Council is not declared 
to have attaching to it any such contingency, and while it is per- 
fectly intelligible, tliat to put in force s. 610 the machinery of s. 253 
may be used, it seems equally clear to us, that the words before 
the passing of a decree in an original suit” are prohibitory to an 
extended application of the section for the farther purpose of 
establishing an exceptional liability, 

For the reasons and upon the grounds we have adverted to we ar© 
of opinion tliat the question rai . ed in this reference must be answered 
in the negative. 
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Before Sir Bohert Slmrl, Kt.^ Chief Justice, and 3£r. Justice SiraighL 

NANDHAM and others (defendants) y. MUHAMMAD BAKHSH 
(Plaintiff;.* 

Diinnissal of appeut for appellants dtfauli — Appeal^ Act X of 1S77 (^Civil Procedure 
Code)}, ss. 556, 55S, 5SS ^Act XII of 1879, s. 90 (27). 

Where an appeal is disuussed, under s. 556 of Act X of 1877, for the appel- 
laiu’s default, the order disaiissing it is not appealable. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of the High Court. 

Pandit Hand Lal^ for ihe appellants, 

Munshi HaniijpMn Prasad, for i]iQ respondent. 

The following judgmeii is Vvere delivered by the High Court: 

Stuabt, C, J. — We cannot entertain this appeal, The Judge 
having proceeded under s. 556 of the Civil Procedure Code, the 
defendants ooght to have applied to the Judge of the District for the 
re-aduiission of ihe appeal to him under s. 556, and the only further 
procedure open to the defendants was by an appeal to this Court 
from the Judge’s order under s. 5SS as amended,, by. Act XII of 

Sftcond Appeal, Ho, 511 of 1S70, from a decree of S. S. Melville, Esq., Judge of 
Meerut, dated the ISth Febriuiry, 1S?9, afiirmirsg a decree of Uai Lachmaii Smgh^ 
Assisiairt Collector uf Buiandshaiir, daie-a iiie .2ttii August, ISIS. 
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1879, s. 90 (27), but not having proceeded before the Judge under 
s. 558j there is no appeal to uSj and the order of the Judge made 
under s. 556 is now final. 

The Judge must be assumed to have done his duty according to 
law and the course of his Courfcj and with tlie exception of a vague 
suggestion as to the defendant not having known when his appeal 
to the Judge was coming on for hearing, nothing is stated to us 
against such an assumption, ^vhich we feel assured in this case is a 
very just one. In any case the appeal to this Court, being wholly 
incompetent, must be rejected with costs. 

Straight^ J.-— In this case an appeal was preferred to the Judge 
of Meerut from a decision of the Assistant Collector of Bulandsiicilir. 
The 2Gth November^ 1878, was fixed for the hearing, but though the 
parties attended Court on that day the case was not called on. It 
was ultimately disposed of on the 18th February, 1879, the Judge, 
owing to the absence of the {ippellant, dismissing the appeal under 
s. 556 of Act X of 1877. The matter now comes to this Court in 
second appeal. 

I am of opinion that no such appeal lies to this Court. The 
order mad© by the Judge was, as has been remarked, passed under 
s, 556 of the Civil Procedure Code, and the course the appellant 
should have pursued was to make an application under s. 55 S for 
re-admission of his appeal within thirty days from the date of the 
Judge’s decree. All the points now urged in his behalf would have 
srone far to establishing the sufficient cause” mentioned in that 
section, 'and had the Judge improperly or unreasonably refused 
such an application, bis order would then, under s. 5S3 of Act X 
of 1877, have been appealable. This appeal is dismissed with costs. 

Appeal dimmsed. 
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B&jere Mr. Justice Oldfield and Mr. Justice ^ 

JUALA BBaSAD (Plaixtiff) KHUM AN SINGH (D£FE,5nA:cTi.« / .. L 

Bond — Interest. 

iie/J, wliere a bond for the payment of certain money mtliin a certain time 
did nut contain any agreement fixing the rate of interest to be paid after the date 

* Second Appeal, No. 692 of 1S70, from a decree of Mima Aoid An Beg, SaO- 
ordioaie Judge of Mampuri, dtUed the iSth April, 1579, inouifyian a uuctec i: 

Babu Saiiwal Singli, Munsif of Eiavraii, dated the illh Btwmber, 2.: 7 -a 
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it became due, that tbe question as to the amount of interest to be allowed after 
that date should be treated as one of damages, and that, having regard to the 
length of time that had elapsed since the bond ran out (Eel)ruary, 1870,) to the 
date on which the suit thereon was instituted (26fch November, 1878,) interest 
at the rate of eight annas per cent, per mensem was an equitable rate to allow after 
the date the bond became due, 

also that but for the plaintiff’s laches the rate agreed by the defendant 
to be paid under the bond (one r«pee per cent, per mensem) was a reasonable basis- 
on which to estimate the subsequent damages. 

On the 4tli February, 1866, tha defendant gave tlie plaintiff 
a bond in which be promised to pay him Rs. 600, with interest at 
the rate of one rupee per cent, per mensem, within the period of 
four years, and to pay such interest annually. He further agreed 
that if he fiiiled to pay such interest annually the obligee should be 
at liberty to recover the amount of the bond at once without waiting 
for the expiry of the four years, and he hypothecated certain 
immoveable property as collateral security for the payment of the 
amount of the bond. The bond did not contain any stipulation 
regarding the interest to be paid after the bond became due. In 
[November, 1878, the plaintiff sued upon this bond, claiming in- 
terest from the date of the bond to the date of suit at one rup^ee per 
cent, per mensem. Both the lower Courts held that, in the absence 
of any stipulation regarding tbe interest to be paid after the bond 
became due, the plaintiff was entitled to such interest at a reason- 
able rate, in the way of damages, and having regard to the great 
delay in the institution of the suit, they determined that eight annas- 
per cent, per mensem was a reasonable rate, and accordingly award- 
ed the plaintiff interest from the date the bond became due to the 
date of the suit at that rate. 

On appeal to the High Court the plaintiff contended that he 
was entitled to interest from the date the bond became due at the 
rate agreed to be paid before that date, one rupee per cenh 
per mensem. 

Munshi Hanuman Pmsad^ for the appellant. 

Pandits Bishamhliar N ath and Nand Lai, for the respondent. 

The judgment of the High Court (Oldeielu, J. and STjaAiaHT,, 
J.) was delivered by 
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Straight, J. — The question as to the amount of interest to be 
allowed to the plaintiff, subsequent to the expiration of the four 
years for which the bond w^as given, has been properly treated by 
the lower appellate Court as one of damages. Upon coiisideration 
we think that^ having regard to the length of time, that has 
elapsed since the bond ran out, to the date on wliich this suit vras 
instituted, the sum decreed by the Subordinate Judge is equitable 
and his decision must stand. But for tlie plaintiff’s laches we 
should have thought the amount agreed by the defendant to be 
paid under the bond w^as a reasonable basis on wliich to estimate 
the subsequent damages (1). The appeal is dismissed, bul each 
party must paj?' his own costs, 

A ppea I dismissed. 


Before Mr. Justice Oldfield and Mi', Justice Straight. 

SHIBBAN LAL (Plaintiff) v. TILOHE CHx\]SD and othees (Defeinda-nts).* 

Partition-^ Act XIX of 1S7Z ( N.- W. P, Land Retenv.e Act)j ss. 113, 114. 

Where, in the course of carrying out an order for a partition and of assigning 
the lands to each co-sharer, certain co-sharers claimed certain plots of land as be- 
longing to them in severalty and demanded that the same should be assigned to them, 
and the Collector decided that some of such plots were held in sereralty and one 
was held in common, held that his decision was not passed under s. 113 of Act XIX 
of 1873, and was therefore not appealable under s. 114 of that Act. 

One Shibban Lai applied for the perfect partition of liis share 
in a certain niabal. The Assistant Collector notified the applica- 
tion and served notices on the other co-sharers in the nialial in 
the manner required by s. Ill of Act XIX of 1873, IStoiie of the 
other co-sharers objected to the partition. On the 19th December, 
1877, the Assistant Collector decided to make the partition, and on 
the following day the partition \vas sanctioned by the Collector, 
On the 7th June,- 1878, while the partition wms being completed, 
certain co-sharers applied to the Collector objecting to the diwsioii 
of certain lands, claiming them as their separate property. Oa 
the 27th September, 1878, the Collector decided that all these 

(1) See also Baldeo Pandaij v. Gclcal Baly L L. E., 1 AIL 603. 

^ Second Appeal, Xo. 694 of 1879, from a decree of S. S. Melville, Esr.., Jv.Ggc o£ 
Meerut, dated the •25th February, 1879, affirming an order of C- F. Hall Colicc- 

t or of Meerut, dated the 25th September, 1S7S. 
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lands except one plot were the separate property of one of the ob- 
jectors, Bhagirath by name, the plot excepted being common laiicL 
Shibbau Lal appealed to the District eJudge from the order of the 
Collector. Ihe District Judge held that an appeal did not lie to him 
from that order and dismissed the appeal. Shibban Lal appealed to 
the High Court from the District Judge’s decision contending that 
the Collector had determined a question of title, under s. 113 of 
Act XIX of 1873, and that under s. 114 of that Act his order was 
appealable to the District Judge. 

Pandit Naud Lal and Shah Asad Ali, for the appellant. 

Munshi Banitman Prasad^ for the respondents. 

The judgment of the High Court (Oldfield, J. and Straight, J.) 
was delivered by 

Oldfield, J.— Shibban Lal made an application, under s. lOS 
of Act XIX of 1873, for a perfect partition of his share in 
Pasvara. The Assistant Collector issued the usual notification 
and served notices as required by law, requiring co-sharers who 
may object to the partition to appear before him on a specified 
day, and no objectors appealing he directed that the partition 
should be made and gave the necessary directions for carrying 
his order into effect. In the course of carrying out his order for a 
partition and of assigning the lands to each share-holder, Tiloke 
Chand and others claimed certain plots as belonging to them in 
severalty and demanded that those should be assigned to them, and 
the Collector decided that some of these plots belonged to one 
of the objectors and one was held in common. Shibban Lal appeal- 
ed from this decision to the Judge, who has dismissed the appeal, 
holding that no appeal lay to his Court. The question in second 
appeal is, whether the Judge’s order is correct. It appears to us to 
be so. 

The only provision which allows appeals from decisions of a Col- 
lector in course of partition proceedings is contained in s. Ill of Act 
XIX of 1873, and by that section it is only orders and -decisions 
passed by the Collector of the District or Assistant Collector under 
s. 113 for declaring the rights of parties which are held to be deeL 
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sions of a Courl; of Civil Judicature of first iostancOj and open to 
appeals to the District or High Court under the rules applicable to 
^regular appeals to those Courts. Now the order's and decisions 
passed under s. 113 are those on anj qiiestioii of title or proprieta- 
ry right which arises out of objections preferred by co-sliarers in 
possession in reply to the notice served on them under s. 111^ by 
which they are required to state their objections to the partition 
taking place, that is, orders and decisions on a question of title or 
proprietary right arising properly out of objections preferrel before 
any order has been made for effecting a partition, and referring to 
general questions of right and title affecting the riglit of the parties 
to claim partition, and not to such questions as have been decided 
in the case before us, which relate to the ownership of particular 
plots of land in the mauza, and which have arisen cut of obiections 
made after a partition has been ordered, and in proceedings taken 
for carrying it out, and which relate to details as to the distribution 
of the lands which form the subject of partition. In no way can it 
be held that the Collector’s decision was passed under s. 113 so as 
to give a right of appeal. We therefore afiirni the order of the 
Judge and dismiss this appeal with costs. 

Appeal clkmkied. 


Mefore Mr. Justice Pearson and Mr. Justice Spanku:. 

TEjnAL, GCA.RDIAN OF EUNDAN LAL, 3iixos (plain'tiff) t*. KESRI SIKGH 

(DEFEXDAInT)'’^ 

Bond-^ Compound interest — Penal! p. 

that a stijmiation in a bond tliat the interest on tlic principal lent 
islioiild be paid six-monthly, and, if not paid, should be added to the principal and, 
bear interest at the same rate was not one of a penal nature. 

This was a suit instituted in December, 1878, on a bond exe- 
cuted by the defendant in favour of the plaintiti on tiie 1st App.aL, 
1869. The defendant stipulated in this bond to pay Ss. 150 to the 
plaintiff on demand, and to pay interest on that amount every six 
months at the rate of Re. 1-8-0 per cent, per meBseni, and in 

Second Appeal, Ko. 715 of 1879j from a decree of Abdiil Qayum K.|iai 2 | 

Subordinate Judge of Bareilly, dated the 29th A: arch, l 5 ^^ 9 j^odil:jiing ^ decree of 
Maulyi Matia-ud-din, Munsif of Saliaswan, dated trfie lOin February, r^'s 9. 

88 


622 


THE INDIAN LAW EEPODTS. 


[VOL. II. 


1880 


Tejpal 

IK 

Kesri -Singh, 


ISSO 

January 10. 


default tliat tlic interest should be added to the principal amount 
and should bear interest at the same rate. The plaintiff sought to 
recover Rs. 798-8-3, principal and interest, by the sale of the im- 
moveable property hypothecated in the bond. The Court of first 
instance gave the plaintiff a decree for the principal amount and 
for an equal amount of interest, or for Rs. 300, in all. On appeal 
the lower appellate Court gave the plaintiff a decree for the p)rinci- 
pal amount, together with inferest from the date of the execution 
of the bond to the date of the institution of the suit at Re. 1-8-0 
per cent, per mensem, but refused to allow any compound interest 
on the ground that the stipulation in the bond for the payment of 
such interest was of a penal nature, which the Court was justified 
in refusing to enforce. 

The plaintiff appealed to the High Court. 

Munshi Hanuman Prasad and Bahu Oprolcash Chandar Mxikar]i^ 
for the appellant. 

The respondent did not appear. 

The judgment of the Court (Pearson, J. and Spankie, J.) was 
delivered by 


Pearson, J.— A stipulation in a bond that the interest on the 
principal sum lent shall be paid six-monthly, and, if not paid, shall 
he added to the principal and bear interest at the same rate, has 
never been held to be one of a penal nature. We are, therefore, 
constrained to allow the plea in appeal and to modify the lower 
appellate Court’s decree by decreeing the claim in full with costs 
in all Courts. • 


Appeal alloided. 

Before Sir Boheri Stuart, Kt., Chief Justice, and Mr, Justice Oldfield, 

RAM SO-BHAG BAS (Plaintiff) i;. GOBIND PEASAD and another 
(Defendants).* 

Computation of period of limitalion-Act X V of mi (Limitaiion Act), s. li. 


On tie 26th August, 1878, M &nd£ joined in instituting a suit in the Court of the 
Suhordmate Judge the period of limitation of which expired on the 21st Septembei^ 


* ■ First -Appeal, No. SO of 1S79, 
Azamgarh, dated tlie Sth May, 1S79, 


from a decree of H. D, Wiilock, Esq., Judge 
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1S7S. This suit was transferred to the District Court, which, on the 16th September, 
1878, returned the plaint to the plaintiffs on the ground that they should have sued 
separately. On the 23rd September, 1878, i?- presented a fresh plaint to the District 
Court, which, on the 1st October, 1878, made an order rejecting it on the ground that 
he should have instituted the suit in the Court of the Subordinate Judge, Ji appealed 
from this order to the High Court, which a^rmed it on the 2Sth January, 1879, but 
observed that the plaint should be returned to i?. On the 10th April, 1879, 
pdaint was returned to him, and on the same day he presented it to the Subordi- 
nate J Lidge. ^ekl that, in computing the period of limitation, could not claim to 
exclude anjr other period than from the 23rd September, 1873, to the 10th April, IS 79, 
for from the 26th August, 1878, to the 10th September, 1S7S, he was prosecuting 
his suit in a Court which had jurisdiction, and the inability of that Court to enter- 
tain it did not arise from defect of jurisdiction or any cause of the like nature, but 
from misjoinder of plaintiffs, a defect for wliich he must be held responsible, and 
from the 16th to the 23rd September he was not prosecuting his suit in any Court, 
and could not claim to have that period excluded. 


On tlie 26th August^ 1878, oneBliawani Prasad and one Ptaiii 
Subhag Das jointly instituted a suit against one Gobiiid Prasad 
and one Ram Bas in the Court of the Subordinate Judge of Azam- 
garh. They stated in their jilaint in this suit that the defendants 
bad publicly assaulted them on the 21st Septemberj 1877, thereby 
injuring them in reputation, mind, and body, and they claimed 
Rs. 5j250 as compensation for such injuries. The District Court 
transferred this suit to its own file for trial, and on the 16th Sep- 


tember, 1S78, at the first hearing of the case, it held that the plain- 
tiffs were improperly joining in respect of distinct causes of action, 
and ordered the plaint to be returned to them for amendment within 
a fixed period. On the 23rd September, 1878, Bhawaai Prasad 
and' Ram Subhag Das presented separate plaints to the District 
Court together vrith their original plaint, separately claiming 
Rs. 2,625 from the defendants. On the 1st October the District 
Court admitted Bhawaiii Prasaa’s plaint,, and ordered that oi Ram 
Subhag Das to be returned to him on the ground that it should ha'Ve 
been presented in the Court- of tne Subordinate Judge, liaiii bi> 
bhag Das appealed to the High Court from the order of the Dis- 
trict Court returning his plaint, and the High Court on t.ne 25 rn 
January, 1879, disallowed the appeal as inadmissible under Act 
X of 1^7, s. 588 (c), and observed that Ram Subhag Das might 
apply to the District Court- for 'the reiurn to him me pnoui unn 

a view to its presentation in the proper Court. On me em 
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riaryj 1879, Ram Snbhag Das applied to tlie District Court for tlie 
return of the plaint, and obtained an order directing its return. 
On the 4th April, 1879, the High Court returned the record of 
Earn Snbhag Das’ case, which contained hfe plaint, to the District 
Court. On the lOih April, 1879, bis plaint was returned to Earn 
Subliag Das by the District Court, and on the same day he filed 
it in the Court of the Subordinate Judge. The suit was transfer- 
red by the District Court to its own file, and was eventually dis- 
missed as barred by limitation. Earn Subhag Das appealed to the 
High Court. 

Mr. Chatter]! and Lala Lalta Prasad^ for the appellant. 

Mr. Spankie and Mr. Conlan, for the respondents. 

The judgment of the High Court (Stuart, C. J. and Oldfield, J.) 
was delivered by 

Oldfield, J. — The question wdth which we have to deal in this 
appeal is whether the suit has been instituted within the term 
alIow’'ed by the Law of Limitation. The cause of action accrued 
to the plaintiff on the 2 1st September, 1877, and it appears that 
he and his brother jointly instituted a suit against defendants 
in the Court of the Subordinate Judge on the 26th August, 1878, 
and it was removed for disposal to the Court of the Judge, 
and the plaint was returned to the plaintiffs on the ground of 
misjoinder of plaintiffs on the IGtli September, 1878. A plaint 
was then filed by plaintiff in the Court of the Judge on the 23rd 
September, 1878, and the Judge rejected it on the 1st October, 
1878, on the ground that it should be filed in the Court of the 
Subordinate Judge, and the plaintiff was directed to file it aecord- 
ingly„ The plaintiff appealed to the High Court from this order, 
and the order was affirmed on the 28th January, 1879. On the 8th 
February the plaintiff applied to the Judge for a return of the 
plaint in order that he might file it in the proper Court, and hav- 
ing obtained it on the 10th April he filed it in the Court of the 
Subordinate Judge on that day. How as the cause cf action ac- 
crued on the 21 st September, 1877, the time alio4ved by law for 
Instituting the suit would expire on the 2ist September, 1878, and 
ealculatiiig to the 10th April the suit will be six months and twenty 
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days .to Ito „.less Ihe pUi.aefcan sLo„ Ib.l tbe csesss period 
slould be esolndod m compatiog tie period of limitation under ills 
prevtstons of a. 14 of tie L.tv of limitation. But looking to the 
prooeed,ngstak.u itis dear that at most the only time u-hiei 

plaintiff miaht claim to exclude under tlie provisions of s. 14 would 
be from the 2Srd September, 1878, to the 10th April, 1 879, when he 
was prosecuting the suit in the Court of the Judge and in the Hioh 
Court. But assuming that he could satisfy us “that the whole “of 
that period should be excluded, the present suit instituted on the 
10th April, 1879, will still be beyond time. The plaintiff cannot 
claim to exclude from the computation any other period, for from the 
26th August, 1878, to the 16th September, 1878, he was prosecutino- 
his suit in a Court which had jurisdiction, and the inability of tlm 
Court to entertain it did not arise from defect of jurisdiction or 
other cause of a like nature, but from misjoinder of plaintiffs, a defeot 
for ivhioh plaintiff must be held responsible, and from the 16th to 
tlie 23rd September he was not prosecuting his suit in any Court 
and cannot claim to haTO that period excluded. The appeal fails’ 
as there is no reasou to iuterfere with the order as to costs, and we 
dismiss ifc with costs. 


Ajypeal dismmed. ■ 


Before Sir Jiobert Siuart, Kt, Chief JaHice, Mr. Justice Pearson, and Mr. Justice 

Spanhie. 


HASAN ALI AND OTHEES (Plaixtiffs) MAHHBAN (Defendakt).* 

MuhammacUn Law— Missing person— Act 1 of 1B7'2 (Evkknce Act), s iOS— 
Act J’ I of 1S71 (^Bengal Civil Courts Act), s. 24. 


F, one of the heirs to the property of his parents (the faBiily being Muhaiii- 
niadaps), was “ missing’’ when they died, and snbseiineiitij when the other heirs to 
such property sued his daughter Jf for the possession of a portion of such property. 
Af set up as a defence to the suit that her father was alive, and that during his life- 
time the plaintiffs could not claim Ms share in such portion. Jleid by Stoaet C. 
J., and Spankie, J., that the suit, being one to enforce a right of mheritance, must 
be governed by the Muhammadan law relating to a “ missing ” person. Parmeshar 
Bai V. Biskeskar Singh (1) distinguished. 


* Second Appeal, No. 179 of 1579, from a decree of Buha Kasiii Nath Biswas 
Subordioate Judge of Meerut, dated the I4tli November, 1573. rrsodifyina- a decree 
«f Muhammad Mir Badshah, Munsif of , Baiandshahr, dated the 24th December 
1S77^ ' ® 

(1) 1. L. B., 1 AIL 53. 
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If eld by Stuart, C. J,, tliat, according to Muhammadan law, ninety years not 
having elajpsed from F's birth, his share could not be claimed by the plaintiffs, but 
must remain in abeyance until the expiry of that period, or liis death was proved. 

Held by Pearson, J, and Spankie, J., that F being a missing ’’ person when 
his parents died, his daughter, according to that law, was not entitled to hold 
his share either as heir or trustee. 

One Kamar Ali died leaving two sons, Kurban Ali and Nisar 
Ali. Kurban Ali died leaving a son, Hasan Ali. Nisar Ali died 
in June, 1868, leaving bis wife, Faiz-un-nisa, a son, Niaz Ali, two 
daughters Niaz-un-nisa and Imtiaz-un-nisa, and a grand- daughter, 
Mahrban, the daughter of his son Farzancl, who at the time of his 
father’s death had not been heard of by his family since 1857, On 
the death of Nisar Ali, his son Niaz Ali was recorded in the revenue 
registers as the proprietor of his landed estate. Faiz-im-nisa, 
Niaz-uu-nisa, Imtiaz-un-nisa, Sahib-un-nisa, the wife of Farzand, 
and Mahrban, all resided together in a house belonging to Faiz-un- 
nisa, and were supported out of that estate. Faiz-uu-nisa died in 
1873, Farzand being still missing, and Niaz Ali died subsec|aently 
in the same or the following year. On the death of Niaz Ali, by the 
consent of all the parties interested, Sahib-un-nisa was recorded in 
the revenue registers as the proprietor of 16 bighas, 18 biswas of the 
land owned by Nisar Ali, and on her death her daughter, Mahrban, 
was recorded as the proprietor of the same. In June, 1877, Farzand 
being still missing, Hasan Ali and the daughters of Nisar Ali insti- 
tuted the present suit in which they claimed to recover possession 
from Mahrban of the 16 bighas, 18 biswas of lanil and of the house 
belonging to Faiz-un-nisa. The plaintiffs alleged that, inasmuch as 
Niaz Ali died without leaving issue and Farzand was missin<T 
at the death of his father and his mother, the property of Nisar Ali 
and Faiz-im-nisa descended to them, and the defendant had no rio-ht 
therein. The defendant set up as a defence to the suit that Farzand 
•was alive, and that during his lifetime the plaintifi Hasan Ali had 
no right in the property of Nisar xAli or Faiz-un-nisa. She admit- 
ted the right of the other plaintiffs, the daughters of Nisar Ali and 
Faiz-un-nisa, to a moiety of the property in suit. The Court of first 
instance, expressing its opinion that Farzand was in all probability 
dead, held that, inasmuch as he was missing at the death of his 
parents, he had forfeited his right to succeed to a share in their 
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estates, and the defendant could chim i i u 7 

and it g.v. the ;« ^ZtJ'2 

Wr appella., Carl held, o„ tU» p. a“V ; 

the Muhammadan law relating to a missing person should be 
apphed, or whether it should be presumed with reference to s 108 
o. Act I of 18^^ 2 that Farzand had pre-deceased his parents that 
under the provisions of s. 24 of Act YI of 1871 M „1 ’ ’ d ^ 

Ww. applicable, di,«ag„isbin„„ the present c„e'f, JIT. 

law ae” alfl'e Id al'’""' •'"’■•'""“■i- 

aw, the Unit held that, inasmuch as a period of ninety years 
had not elapsed from the date of Farzand’s birth, it could not 
be presumed that he was dead, and that until that period had 
elapsed, or his. death was proved, the daughters of Nisar Ali and 
Faiz-un-nisa were only entitled to a moiety of the estates of their 

ETa”, ir “““« “f 

The plaintiffs appealed to the High Court, contendin-r that th« 
lower appellate Court should, with reference to s. lO^^^Act I of 
1872, have presumed that Farzand had pre-deceased his parents 

and that if this were the case the defendant could claim nothin'll’ 
through him. * 

Pandit Nand Lai, for the appellants. 

Mir Ahhar Hvsain, for the respondent. 

The following judgments were delivered by the Court; 

Stuart, C. J.— I generally concur in the view tak-m in t^-is 
case by the Subordinate Judge, who, however, appears to have very 
unnecessarily occupied himself with the consideration of th- Evi 
dence Act, and with the remarks of the select committee of the 
Legislative Council thereon. The suit is brought by the plaintiff, 
for the establishment of their rights to property on the allegation 
that the inheritance to them has opened by the disappearance* and 
death, daring his father’s lifetime, of one Farzand Ali. With 
respect to this Farzand Ali the facts appear to be these He left 
his home and his family in 1857, the year of the mutinv. at which 

(1) L L. E., I All. 53. 
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time lie would appeal" to have been about 30 years old, and there- 
fore, if alive when this suit was instituted, his age would then have 
been about 51 years. He has not since been heard of, but there 
is nothing on the record to prove his death. Under these circum^ 
stances the first question is what is the law^ to be applied to the 
case ? The parties are Muhammadans, and the question raised in the 
suit being one regarding succession and inheritance, the 24th section 
of the Bengal Civil Courts Act VI of 1871 immediately applies, and 
the Muhammadan law must, in the words of s. 24, form “ the rule of 
decision,” and the Evidence Act has no application whatever. The 
only question therefore is, what, on the facts stated, is the Muham- 
madan law on the subject ? This question may be answered without 
doubt or difficulty, and it is simply this^ that for ninety years from 
the date of his birth the property of a missing person is kept in 
abeyance, the principle of Muhammadan law appearing to be that,- 
in the absence of proof to the contrary, the missing person is pre*^ 
sumed to be alive. This rule of the Muhammadan law appears to 
be the result of all that is to be found in the leading authorities 
on that law,— Macnaghten, Baillie, andofcheis. Now, appljdng this 
rule of Muhammadan law so stated, it is clear that the property of 
Farzand Ali cannot be claimed by the plaintiffs, but must be in 
abeyance until the expiry of ninety years from his birth, that is, for 
about forty years yet to come, unless in the meantime evidence is 
obtained proving his death. The Subordinate Judge appears to 
have correctly applied this rule of Muhammadan law to the facts of 
the case, and I would therefore affirm his order and dismiss the 
present appeal with costs. 

I should add that the Full Bench case of Parmeshar Rai v. Bi~ 
sheshar Singh (1) is quite consistent with the view I have taken of 
the facts in the jpresent case. There the suit was brought for the 
avoidance of a deed of mortgage executed to the detriment of the 
plaintiff’s reversionary rights, and it was therefore held that the pro* 
visions of s. 108 of the Evidence Act should be applicable.- I wm 
absent from the Court when this judgment was given and I express 
no opinion as to whether I consider it right or. WTong. But the 
opening sentences of the judgments of Turner, J., who Was acting 
(1) I. L. E., 1 AO. ol. 
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for me, and of .Pear, son, J., clearly support the view I have taken 
in the present ease. This portion of the judgment of the Fall 
Bench is as follows : — “ The plaintiffs in this suit are not elaimino' 
tile estate of Janki Rai^ the missing person^ by right of inheritance; 
lyere they claiming itj inasmtich as Janki P^ai has been missing for 
only eight or nine years^ their claim might be inadmissible under 
Hindu law. But they are claiming nothing belongino* to him/^ 
And the judginents of Spaukie^ J.^ and Oldfield, J., are to the same 
effect. 

Spankie^ J.— This being a suit for inheritance nnder the Mu- 
hammadan law, that law will apply to it, in regard to the missing 
person, Farzand Ali. The Full Bench ruling m Parmeshar Rai 
V. BisJmhar Singh fl) of this Court is not in conflict with thi:3 
dpinion. The lower appellate Court therefore was not vrrong in 
holding that the case must be governed by Miihaminadrai lav". 
These remarks dispose of the hrM plea. 

On the second plea it appears to me that the Judgment of the 
lower appellate Court is wrong and that the Munsif was right. 

According to the Muhammadan law of inheritance, a missing 
person is considered as living in regard to his own estate, ko that 
no one can inherit from him, and dead in regard to the estate of 
another, so that he does not inherit from any one, and his estate is 
resoiw^ed until his death can be ascertained, dr the term for a pre- 
sumption of it has passed over. I find a summary of the law 
quoted from well-known authorities and cited in the Madras edition 
of Macnaghteii’s Muhammadan law, referred to by Babii Sliama 
Charaii Sirkar in his printed Tagore Leotiuos.---*' Thus, if lie 
(the missing person) had an estate when he disappeared, or if at 
that time he was entitled to a share in a joint property, such ]>roperty 
cannot be inherited before his death be proved, or until he would 
have been ninety years of age, but must remain in trust iiniil that 
time, when it will devolve upon those of his heirs who are hi 
existence at that time. Ori the death of any of the relatives of a 
missing person, to whom he is an heir, he is so hir considered 
be alive, that his share- is set aside, but such share is not reserved 

( 1 ) Ail. 5 : 5 . 
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in trust for liiiR and liis lieirs^ but deHrered to tbe other heirs, who 
wotild have taken it if he had been dead ; if he returns after this, he 
will be entitled to his share, bat if he does not return, it devolves on 
the’ heirs who came into possession at the former distribution, but not 
to the heirs of the missing person.'’ Again t If a missing person 
be a GO-heir with others, the estate wdll be distributed as far as 
tbe others are concerned, provided they would take at all events^ 
whether the missing person were living or dead. Thus, in the case 
of a person dying, leaving two daughters, a missing son, and a son 
and daughter of such missing son. In this case, the daughters will 
take half the estate imiiiediately, as that must he their share at ali 
events, )>ut the grand- children wdil not take anything, as they are 
precluded on the supposition of their father being alive.” 

Farzand Ali became lost during the lifetime of his parent’s, 
and his daughter, the defendant, according to the view of the law 
expressed above, could^ not, under the circumstances, inherit. 

For these reasons I wmuld decree the appeal and reverse the 
judgment of the lower appellate Oourt and restore that of the 
Munsii with costs-. 

Stuart, C. J., and Spankie, J., differing oil a point of law,, the 
appeal was referred, under s. 575 of Act X of 1877, to Pearson, J., by 
whom the folIow’iBg Judgment was delivered : 

Pearson, J.—Tlie property in suit did not belong to Farzand 
All, the missing man, but would have been more or less inherited 
by him, had he survived his parents. The plaintiffs are his sisters 
and a cousin, who married one of them; the defendant is his daughter, 
and, if she be not entitled to the property, they are. Her contention 
is that her father is still alive, and, if the contention be true, it is 
apparent from the rules of Muhammadan law cited by my learned 
colleague Spankie, J., that she is not entitled to hold the property 
either as heir or trustee, although Farzand Ali may be entitled to 
it should he return. The plaintiffs do not assert that he is dead, 
but nothing has been heard of him since he disappeared in 1857, 
and the strong probability is that he died in the lifetime of his 
parents, in wFic-li case his daughter could not inherit, through hiiUy 
any portion of their estate. This being so, in concurrence with 
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Spankie;, J.j I decree the appeal with costs, reversing tlie lower 
appellate Court’s decree and restoring that of the Court of first 
iarstaoce. 

Appeal allowed. 

Before Mr. Justice Spanhie and Mr, Justice Oldfield, 

MAYA HAM and others (Defendants) v, LAGBHO (Plaint 
P re’emption —Wajih-id-arz 

The greater portion of the lands of a certain village were divid‘;d into ^‘tliokesp 
each thoke comprising a certain amount of land, and the rest of the lands were held 
111 common according to the interests of the co-sliarers in the village. The ul- 
&rz contained the following provision regarding the right of pre-emption ; Each 
sharer is by all meaps at liberty to transfer his right and sharcp but first of all the 
transfer should be effected by him in favour of his own brothers and nephews who 
may be sha,rers, and, in case cf their refusal, in favour of the other owners of the 
thoked’ Held, in a suit by a sharer in one theke to enforce a right cf pre-emption, 
under the wajih-ul-arz, in respect of a share in another thoke, that the fact that the 
plaintiff in comu-Lon with all the sharers of the different tliokes was a sharer in the 
'■comm on lands did not make her a sharer in the vender’s thoke, and she had therefore 
m .0 right of pre-emption under the wafib -nVaTZ. 

The facts of this case are sufficiently staled for the purposes 
of this report iti the judgment of the High Court. 

Pandit Bishamhhar Nath and Miinshi Siikh Ram^ for the ap- 
pellants. 

The funior Government Pleader (Babu Divarka Rath Banarji) 
and Babu Oprokasli Chanclar Miikarji^ for the respondent. 

The judgment of the High Court (Spankie^. J. and Oldfield, J.) 
was delivered by 

Oldfield, J. — The property in this suit, comprising the share 
in mauza Thoki belonging to Blahuinmad Ibraliini Ivliaii, was sold 
hy him to the defendants under a deed of sale dated 1st Blarch, 
1878, and the plaintiff claims the same by right of pre-emption 
under the wajib-id-arz The lower Court decreed the elaioi, and one 
of^the objections taken in appeal is that, under the pre-emption 
clause in the administration-paper on which the plaintiff relies 
as her ground of action, she is not entitled to recover tiie property* 
The clause is as follows : — ‘^^Each sharer is by rJi means at 
liberty to transfer his right and share, but first of all the transfer 

« First Appeal, No. 25 of 1S79, from a decree of MaiiM^Farid-ud-din Alimad- 
Subordinate Judge of Aligarhj dated tlie 11th December, It 7 is.. 
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slioiild be effected by him in favour of his own brothers and 
nephews who may be sharers, and in case of their refusal in favour 
of the other owners of the thoke: if they refuse to make the pur- 
chase, the transfer may be effected in favour of any one,” The 
plaintiff does not come under the first description of persons named 
who have a right of pre-emptiouj and it only remains to he seen 
if she is a sharer in tho vendor’s thoke. It is shown from the re- 
cord-of-rights, and there is no dispute on this point, that there are 
three thokes in this manza, namely, the thoke of Ibrahim Ali Khan, 
vendor, the thoke of Musammat Laohho, plaintiff, and the thoke 
of Musammat Bhawani. Each of these thokes comprised a certain 
amount of the land of the mauza, which has been divided and form- 
ed into separate thokes. Thus thoke Ibrahim Ali Khan comprises 
816 bighas 5 biswas, that of Musaminat Bhawani 39 bighas 17 
biswas, and that of the plaintiff 316 bighas 4 bisw^as. Besides the 
lands thus divided into thokes, there are some lands in the mauza 
left undivided and held in common by the sharers of the different 
thokes in which they have an interest in proportion to their frac- 
tional shares, but these lands do not form part of the thokes, bat 
were left undivided wlien those thokes were formed. That this is 
the constitution of the mauza is clearly shown by a reference to' 
the record-of-rights, where the total of land divided and comprising 
each thoke is first given, and then is entered the common land, as 
something outside the thokes. 

Now plaintiff is not a sharer in the vendor’s thoke, that is, 
pi the divided land hc4d by him separately, but she is, in common 
with all the sharers of the different thokes, a sharer of the common 
lands left undivided, and it is contended that on this ground she 
has a right of pre-emption. But this contentioiL fails ; the thoke, as 
already stated is not composed of the common lands but of those 
divided, and a sharer in the former will not from that circum- 
stance become a sharer in a thoke. The plaintiff not having shown 
that she is a sharer in the vendor’s thoke has no right of pre-emp- 
tion under the clause in the administration-paper. We therefore 
decree the appeal, and reverse the decree of the lower Court, and 
dismiss the suit with all costs. 

Appeal 
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Before Mi\ Justice Pearson and Mr. Justice Spanhie. 

GOBAK DHAN DAS (uEi'ttNDANT) v. GOKAL DAS (Plaintiff)."^ 

Parol Conditional Mortgage — Regulation XVII of 3806. 
iT made over to Cr, froai \yliom lie had borrowed certain money a j certain land 
on tlie oral condition that, if sucli moneys were not repaid within two or three 
inontliF, such laud should become G's absolutely. Held that as there was no deed 
of conditional mortgage the provisions of Regulation XVII of 1806 were not 
a.pplicable to G, and he because the oivner of such laud after the expiry of 
three months frpm the date on vyhich it was made oyer to biip, in consequence 
of the amount of the loan not having been repaid to him. 

Ox the lull Februarjj 1862, one Kishen Das purchased ceriaiii 
premises used as a stable, the vendor executing a deed of sale in 
bis favour. In the beginning of 1861) -Kishen Das, being indebted 
to one Gokal Das in the sum of £s. 1,000, gave possession of tlie 
premises to Gokal Das and made over to him the deed of sale, on 
the oral understanding that if the debt were not paid in two or 
three months the premises should become the absolute property of 
Gokal Das. In July, 1869, Kishen Das became insolvent, and 
in the schedule of immoveable property filed by him in the In- 
solvent Court at Calcutta he stated as follows I received the 
sum of lis. 1,000 in the month of Phagun, Sambat 1925, as a loan 
from Gokal Das, Gnjrati, and for the repayment thereof deposited the 
title^deeds of a piece of land at Muttra, in the North-Western Pro- 
vinces, with this creditor, and I also agreed that in case I was 
not able to pay the amount the land would absolutely belong to 
him.” In the statement of his immoveable property filed in the 
same Court he stated : — piece of land at Muttra, in the North- 
Western Provinces, mortgaged to my, creditor No. 34 (Gokal 
Das) for Rs. 1,Q00 on condition that in case I am not able to pay 
the amount within two or three months he will be absolutely entitled 
to the land.” Gokal Das remained in undisturbed possession of 
the premises until the 10th February, 1877, when Jagaii Nath, 
the son of Kishen Das, executed a deed of sale of the premises in 
favour of Gobar Dlian Das, who thereupon interfered and prevented 
Gokal Das’ tenant from paying rent to him as he had theretofore 
done. Gokal Das thereupon instituted the present suit in which 

Second Appeal, No. 711 of 1879, from a decree of J. Alone, Esq., Subordh 
nate;;Judge of Agra, dated the 20th March, 1879, affirming a decree ' of Maulvi 
Maharak-ulia, Maasif of Muttra, dated the 3rd December, 1S7S. 
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lie claimedj amongst other tlungSj a declaration of liis proprietary 
right to the premiseSj and to be maintained in possession thereof, 
and the cancellation of the deed of sale dated the 10th Eebruai’y, 
1877. The Court of first instance gave him a decree. Qii appeal 
the lower appellate Court held, in respect of the contention by the 
defendants that the possession of the plaintiff of the premises was 
only that of an equitable mortgagee, and that consequently he 
could not impugn the sale to Gobar Dhan Das by Jagan Nath, as 
follows : — In the case of Goordi/al v. Ilunskoonwer (1) the High 
Court said, — ^ It has been settled that a conditional sale may by the 
agreement and acts of the parties become absolute without (fore- 
closure) proceedings under the Regulation,’ — and this appears to 
me to be the case here : I accordingly find that Gokal Das acquired 
the proprietary title to the property in suit in 1869, and that be 
has therefore the right to sue for the avoidance of the sale made 
by Jagan Nath to Gobar Dhan Das.” 

The defendant Gobar Dhan Das appealed to the High Court con- 
tending that the lower appellate Court had erred in holding that the 
conditional sale to the plaintiff did and could become absolute 
without the issue of the notice of foreclosure required by s. 6 of 
Regulation XVII of 1806, and that the plaintiff was still only a 
mortgagee and could not therefore sue for the proprietaiy posses- 
sion of the property. 

Mr. Coiilan and Babu liatan Cliand^ for the appellant. 

Mr. Hoimrd and Lala Harlcishen Das^ for the respondent. 

The judgment of the High Court (Pearson, J. and Spakkie, J.) 
was delivered by 

Pearson, J. — The provisions of Regulation XVII of 1806, to 
which the first ground of appeal refers, are only applicable to the 
holders of deeds of conditional mortgage. The plaintiff, appellant, 
w^as not the holder of sueh a deed ; and the provisions of the 
Regulation aforesaid were not thei'efore applicable to him. This 
being so, we must hold that according to the condition on which 
the property was made over to him be became the owner of it after 
(1; H. C. R., K.-W. P., 1867, p 176. 
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the expiry of three montLs from the date on which it was made 
over to him, in consequence of the amount of the loan not having 
been repaid to him. It thus appears that he had acquired a full 
proprietary right and title to the property before Kishen Das’ 
insolvency. Accordingly we affirm the decree of the lower Courts 
and dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr. Jiislice Pearson- and Mr. Justice Spanhk. 

GANG-A BISHESHAR (Defendant) v. PIRTHI PAL (Platntifp.)* 
Hindu Law-* Power of the Father to alienate ancestral property, 

ID, in pursuance of a promise to gire his daughter a dowry, about two year® 
after her marriage, made a gift of joint ancestral proi3erty to G, her father-in-law. 
P, Dk sou, sued his father and G to have the gift set aside as invalid under 
Hindu law. Held that the gift, not having been made w’iih the pluintift's con- 
sent, and not being for any purpose allowed by Hindu law, was invalid, and tViat the 
I>]aintiff was entitled to have it set aside, not to the extent only of his own share 
in such property, but altogether. 

Oh the 25th April, 1872, about two years after the marriage of 
iiis daughter, ono Debi Prasad executed a deed of gift of a certain 
share in a certain village, being the ancestral property of his flimily, 
ill the favour of the defendant Ganga Bisheshar, the father-in-law of 
bis daughter. The property purported to be transferred as the 
marriage portion of the daughter. In July, 1878, Pirtbi Pal, the 
plaintiff, the son of Debi Prasad, sued his father and the defendant 
Ganga Bisheshar to have this deed of gift cancelled, on the ground 
that the alienation was invalid under Hindu law. The defendant 
Ganga Bisheshar set up as a defence to the suit, amongst other 
things, “that the deed of gift had been executed not only with the 
consent and knowledge of the plaintiff, but also with his aid, and 
the defendant had obtained possession by means of mutation of 
names, to wliicli the plaintiff never took any exception,’" and 
that the plaintiff was not entitled to claim the cancellation of 
deed of gift in respect of the whole property, but in respect 
only of bis owm" share. The Court of first instance determined that 

* Second AppScil, No. T06 of 18/9, from a decree of R. G. Currie, Esq., dudge 
of Gorakhpur, dated the 17th March 1S79, affirming a decree of Hakim Rabat Ali, 
Siibordifiate Judge of Gorakhpur, dated the 24tli December, ISib. 
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the plaintiff’ Iiad not consented to the gift, observing as follows 
^‘^The consent of the plaintiff has not been proved in any way ? 
had he consented he woitld have been made to afBx his signature 
to the deed of gift; no docnmeiltary evidence is‘ forthcoming to 
establish his consent.’’ It further determined that the deed of gift 
should be oancelled altogether. The lower appellate Court concnt- 
redin the opinion of the Court of first instance^ observing as 
follows I do not consider it is proved that tbe deed was exe- 
cuted with the consent and admission of the plaintiff; it was so 
necessary a point to legalise the father’s action in this particulafy 
that if the son, the plaintiff, had Keen a consenting party, it- is 
scarcely cTedible that this should not have' been clearly ^hown at 
the time by some entry in the body of tbe deed or by making the 
son a witness to tbe deed : this is the finding of the lower Courf,^ 
and I concur in it : I quite acknowledge that the oral testimony in 
this point is decidedly better for the defendant, appellant, than for 
the plaintiff^, respondent, but I cannot credit it sufficiently against 
strong probabilities and the absence of all documentary evi'detiee, 
nor can I accept the copy of a deposition of Pirthi Pal, dated 24th 
July, 1874, Us sitfficient to prove his knowdedge and acquiescence : 
it is too roundabout a story, and even if allowed tliat the plaintiff 
did know at that time, I cannot admit that by the la^Y-texts quoted, 
be can be held to have ratified the act and to be barred from brintr- 
ing this suit : the first quotation is' from Tagore Law L‘ectures, 
1871, p. 7 : — ^He can interdict acts of waste, but if he does not do 
so and is cognisant of the transaction,’ and specially if he derives 
any benefit from it, he will be held to have impliedly consented 
to it.’ — Well, he most certainly did not derive any benefit, and the 
force of the passage, I take it, turns upon that, as does also the 
quotation in the case of Gr>pal Navain Mo^oomdar v. Muddomiittp 
Gnptee ('I) — ^of which he is aware and of which he has had the 
benefit.’ The appellant making so great a point of the son’s con- 
sent and admission virtually acknowledges that without such con- 
sent and admission the act of the father is illegal, and the quota- 
tions and precedents,— Tagore Law Lectures, 1871, p. 12, ^As 
early as 1824, the question, &e’ ; Woodman’s Digest of Bengal 
■ Law Eeports, p/2S4, 16 : Vyavastlia Chandrika, vol. i, pp. 85 and 
(1) 14 B. L. K. 32. 
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36, s. 31—put forward f3y the respondent are, I think, coiichisi?e 
and definitive, this being undeniably joint undivided property: 
but the appellant does deny it or attempts to throw doubt on the 
applicability of the above quotations and precedents by quoting 
tile cases — Yenkataramayyan v. Y enhata&i^ramania Dihshatar 
(1) and JDeenclyal Lai v. Jug deep Naram Singh (2), But 
these are special cases relating to forcible sales not to free-will 
transactions, and in the heading of the latter is this — ^ Qnwre,— 
Whether, under the law of the Mitatshara, in Bengal, a voluntary 
alienation by one 00 -sharer, without the consent of the rest, of his 
undivided share in joint ancestral property is valid’ ? I hold these 
precedents as irrelevant and the latter telling rather against thaii 
for the appellant who put it forward.” 

The defendant a^ppealed io the High Court. 

Lala Laltd Prasady for the appellant. 

The Senior Government Pleader (Lala Juala Prasad) and 
Shah Asdd Aliy for the respohdeiit, 

Spankie, J. — The appellant before us was the appeilaht 
before the J udge, and he urged, first, that the deed impeached had 
been executed with the consent and adiiiission of the plaintiff, 
respondent, who had remained silent from 1872 to 1878, having 
thus ratified his father’s act; secondly, that the plaintiff’ could not 
sue under any circumstances to set aside the gift save with respect 
to his own share, viz.y two annas and two pies in the property in 
suit. The Subordinate Judge held that there was no proof of con- 
sent on the part of the plaintiff and no sufficient evidence of ac- 
quiescence in what 'was done by the father. He also appears to hold 
that the plaintiff could sue to set aside the deed altogether, and not 
only in regard to his own share. We must not lose sight of these 
objections which the Court below had to determine. Before us 
the first plea goes beyond the objections urged before the lower 
appellate Court and contends that, as the transfer was not made 
for any illegal or immoral purposes, the suit w^as not maintainable. 
The other pleas go to the plea of consent and acquiescence and 
<1) I. L. B. 1 Mad. 35S. (2) 1. L. R, 3 Calc. 193. 
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that of the liiiiitatiou of plaintiff’s right to sue to the extent of his 
own share only. 

With respect to the plea of consent and acquiescence, I do not 
think that we can interfere with the Jurlire’s finding. The admis- 
sion of the Judge that the evidence on- this point on the part of 
appellant is preferable to that on the part of defeii'd-ant does not 
extend beyond the parol evidence. He assigns reasons for not 
crediting this evidence, and on the entire evidence before him ho 
arrives at the sanae conclusion at which the first Court had arrived. 
The finding therefore is not one with which we could interfere on 
this appeal. I understand the finding of both the lower Courts to 
be that the tramfer was not made for any necessary purpose 
allowed by the Hindu law. The deed of gift appears to have been 
made by the father in performance of a promise to give a dowry 
to his daughter. But lam not aware that the performance of such 
a promise can be regarded as a lawful purpose justify iiig. alienation 
under the Hindu law. It was not necessary for the support of the 
daughter, it was not for any religious or pious work, nor was it a 
•pressing necessity. Daughters must be maintained until their 
marriage and the expenses of their marriage must be paidi But 
in this case the gift was not made at the time of the marriage. It 
was not executed until two years after the marriage. There is, I 
think, force in the Subordinate Judge’s observations* that the great 
stress laid upon the alleged consent, acquiescence, and aid- of the 
plaintiff in effecting the transfer, is a circumstance going to show 
that without such consent the transfer was illegal. The first plea,, 
upon the Subordinate Judge’s finding, in my opinion,, fails. 

I have already given niy opinion regarding the second pleav 
As to the third, the property being admittedly joint and undivided, 
and the gift not having been made with the consent of the plaintiff, 
and not being for any purpose allowed by the Hindu law, the plain- 
tiff was at liberty to set it aside altogether ; and in arriving to this 
conclusion the lower appellate Court does not appear to have mis- 
understood any of the precedents cited before him. I would dis- 
miss the appeal and affirm the judgment with costs. 

pEA-EBOl^, — Iconcur^' 
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Before Mr. Justice Spunkle and Air. Justice OU/ielJ, 

MATHUEA PRASAD (Plaintiff) v. DURJAN SINGH and AxNOtiier 
(Defend ants) A’ 

Bond-^lntere&U 

B gave AI a bond lor tlie payment of certain moneys on a certain date and 
lor tbe payment of interest on such moneys at Re. 1-12 0 per cent, per mensem^ 
■atipiilatiog to pay the interest six-monthly, and in default “ to pay compound in- 
Merest in future.” Held (i) that the stipulation to pay compound interest could not 
he regarded as a penal one, and (ii) that the bond contained an a::reeineiit to pa 3 r 
interest after the due date at the rate payable before that date, and that if it had 
been otherwise, the obligee was entitled to interest after that date at that rate^ 
such rate not being unreasonable. 

On the 12th December, 1872, one Gopal Singli executed a 
bond in favour of one Jogal Ivishore, in which, after promising 
to pay him Rs. 200 on the 4th November, 1873, and to pay him 
interest on that sum at Ee, D12-0 per cent, per mensem, and hypo- 
thecating certain immoveable property as collateral security for the 
payment of such moneys, he promised and agreed as follows : Dntil 
the loan is repaid I shall not alienate the said property by sale, mort- 
gage or otherwise : if I do, the alienation shall be invalid ; I shall pay 
the interest every six months, and if I do not pay it everj' six 
months, I shall in that ease pay compound interest in future : if I 
fail to pay the loan with interest at the stipulated time, the creditor 
shall be at liberty on the expiry of the period to realise his money 
from me and my pror>erty in the best way he can/’ On the 3rd 
September, 187 8, the obligor not having paid anytliing on the 
bond, the plaintiff, the assignee of the bond, sued upon it, claim- 
ing the principal amount, Rs. 200, and Rs. 425-8-0, compound 
interest, from the date of the bond to the date of the suit at Re. 
1-12-0 per cent, per mensem. The Court of first instance held 
that the stipulation in the bond regarding corapoinid interest was 
of a penal nature, and awarded the plaintiff compound interest at 
the rate only of eight annas per cent, per mensem. It also held 
that there being no stipulation in the bond fixing the rate of in- 
terest to be paid after the date the bond became due, the plamtiif 
was only entitled to interest after that date at the prevailing rate, 

Second Appeal, No. 792 of 1S79, from a decree of Miiya Abid All Beg, Subor- 
dinate Judge of Mainpuri, 'dated the 5th April, 1879, modifying a decree oi iiakim 
Haliat All, Mmisif of Mainpuri, dated the 9th November, 1S7S. 
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onp rupee per cent, per mensem. On appeal by tlie plaintiff the 
lower appellate Court held that no compound interest at all could 
be awarded to hiiiij but gave him interest from the date the bond 
became due at the rate stipulated to be paid before that date, viz.^ 
Re. 1-12-0 per cent, per mensem, with reference to the cas0 of 
Baldeo Pandey w Gohal (1). 

The plaintiff appealed to the High Court contending that 
under the terms of the bond he was entitled to compound interest. 

Pandit Wand Lal^ for the appellant. 

Munshi Banuman Prasad, for the respondents, 

Spankib, J. — The first condition of the deed was that the money 
borrowed should be repaid with interest at the rate of Ee. 1-12-0 
per cent, per mensem on Katik Siidi Puran Mashi, Sambat 1930. 
The next condition is that for the further satisfactiou of the creditor 
the debtor hypothecates certain property until repayipent of the 
loan, promising not to alienate the same in any form or shape. 
The third condition is that the debtor will pay interest every six 
Bionths, and if he fails to do so, he will pay compound interest in 
future. Then comes the fourth condition that if he fails to pay 
the loan with interest at the stipulated time, the creditor shall be at 
liberty to realise the money from the debtor personally and from 
his property ill the best way he can. The case appears to me to 
be very similar to that of Baldeo Pandey v. Gokal (1) to which 
1 was a party. If the debtor was unable to repay the money at 
the stipulated time, the creditor would allow it to remain out with 
the debtor on the understanding that the property hypothecated 
remained hypothecated for principal and interest until repayment. 
The stipulation regarding the payment, not the rate, of interest is 
perhaps rather a declaration as to the mode of payment than a 
condition. But there is the condition in case of failure to pay 
compound interest for the future,” that is to say, until repayment. 
I fail to perceive on what principle it should be assumed that the 
creditor would allow his money, payable at a particular date, to 
remain unpaid, but would content himself with less interest than 
|ihat at which he originally lent the money, I hold that the deed 
(1) I. L.E., 1 Ali.eoa. 
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contains a contract for the payment of interest after due date at 
the rate of Rs. 1-12-0 which was payable before due date, and that 
on any default compound interest might be charged. If I did 
not hold this view, I should then be of opinion that the plaintiff 
was entitled to the interest claimed, as there does not seem to be 
anything unreasonable in the rate agreed upon as interest for the 
money lent or in the arrangement provided in case of default. 

The Subordinate Judge has found that the covenant to pay 
compound interest must be regarded as a penal clause in the deed. 
I do not think that it is so, and there is nothing in the law which 
forbids a decree for such interest when there has been an ao-ree- 
jnent to pay it. I would modify the judgment and allow com- 
pound interest which has been disallowed by the Subordinate Judge, 
thus decreeing the appeal with costs. 

Oldeield, J. — I concur in the proposed order. 

Appeal alloicecL 


Before Sir Robert Stuart^ Kt,, Chief Justice, and Mr Justice Straight, 

NAND RAM (Defendant) v, RAM PRASAD (Pd.aintiff.)’*' 

Bull for money on accounts stated — Act IX of 1871 (Limitation Act), sch. ii, art. 62— 
Note or memorandum whereby an account is expressed to be balanced — Act XVXll 
pj 1869 (^Stamp Act) sch, ii, No. 6 — Stamps Limitation. 

On the 9th October, 1875, the book containing the accounts between the plain- 
tiff and the defendant, kept by the plaintiff, was examined by the parties, and a 
balance was struck in the plaintiff’s favour which was orally approved and admitted 
by the defendant. On the 2nd April, 1877, the plaintiff sued the defendant for 
the amount of this balance on the basis of the account-book.” Held that the suit 
was in effect one on accounts stated falling within art. 62, sch. ii of Act IX of 
1871, and could be brought within three years from the 9th October, 1875, for the 
total balance struck, and being so brought was within time. 

Meld also that the entry of the balance struck, not being signed by the defend- 
ant, was not a note or memoranduai of the kind mentioned in No. 5, sch. ii of 
Act XVIII of 1869, and did not therefore require to be stamped. 

Tlie facts of this case are sufficiently stated for tbe purposes of 
this report in tbe judgment of Straight, J. 

* Second Appeal, No. 745 of 1879, from a decree of W. C. Turner, Esq , Judge 
of Cawnpore, dated the 3rd April, 1879, affirming a decree of Babu Hum Kali 
Chaudhri, Subordinate Judge of Cawnpore, dated the 2Sth March, 187S, 
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Miinshi Hammian Prasad and Pandit JSisharnhha?^ for 

the appellant. 

Pandit Ajudhia Nath^ for the respondent. 

The following judgments y/ere delivered by the Court : 

Stkaight, J. — This was a suit brought by the plaintiff’, res« 
pondentj to recover the sum of Rs. 4,765, principal and interest, 
on the basis of an account-book. The plaintiff carries on business 
at Cawnpore under the style of Nand Ram and Babu Ram, while the 
defendants trade at Shikohabad as Nand Ram and .Golab Chand. 
As far back as the year 1869 there were dealings between the 
plaintiff and defendants, the latter forwarding goods for sale to 
Cawnpore, drawing on the plaintiff against such goods, and occa- 
sionally making purchases through him for the purposes of their 
business at Shikohabad. On the 9th of October, 1875, Mohan Lai, 
one of the defendants, was at Cawnpore, and upon that day the 
accounts between the two firms were gone into and a balance was 
struck, the amount ascertained as being due from the defendants 
to the plaintiff being Rs. 4,19tS-4-9. Upon a promise of Mohaii 
Lai to pay Rs. 3,598-4-9 of this amount within two weeks the 
plaintiff undertook, to forego the other Rs. 600, which -were, 
however, to be recoverable, if the debt was not paid within the 
time specified, dhe Rs. 3,598-4-9 were not paid according to 
promise, and ultimately upon the 2ncl April, 1877, the present suit 
was brought. For the purposes of this judgment it is snflicient 
shortly to say that the pleas of the defendant Nand Ram were to. 
the effect, that the claim was barred by limitation, that Mohan Lai 
had no authority to bind his firm at the adjustment of accounts ; 
and in this and the low^er appellate Court the further ground w^as 
taken, that the entry in the plaintiff’s books of the balance struck 
was in the nature of a note or memorandum of the character con-- 
templated by No. 5, sch. ii, Act XVIII of 1869, and that not 
being stamped it was inadmissible in evidence to take the claim out 
of limitation. Further, that as such a note or memorandum, being 
liable to only a one anna stamp, and not having been stamped at the 
time of execution, it was useless according to the provisions of s. 28 
of the Stamp Act of 1869. The first Court decreed the plaintiff^s 
claim and that decision was upheld by the Judge. 
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It has been found as a fact that Mohan Lai had full authority 
on the 9th of October, 1875, to act on behalf of the defendant’s 
firm in the adjustment of the accounts, and the only points to be 
considered by us in special appeal appear to be, first, Is the 
plaintiff’s claim barred by limitation ? secondly, Is the entry in 
the books of the plaintiff, striking the balance, one that requires 
a stamp, as provided by No. 5, sch. ii of the Stamp Act of 1869? 
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The matter was very fully argued before us on the part of the 
appellants, but the contentions of their learned pleader were based 
upon a misconception of the nature of the claim. The form of 
action ^^on accounts stated” is a perfectly well-understood one, and 
the use of the term account-book” in the present plaint is only 
another way of describing a suit of such a description. It 
must be taken as proved that upon the 9th October, 1^75, the 
accounts of the transactions between the plaintiff and the de- 
fendants were submitted to Mohan Lai, and that the items were 
checked and the balance struck was appi’oved by him upon that 
date. In effect it comes to this, that upon such day the sum of 
lis. 4, 198-4-9 was found to be due from the defendants to the plaintiff 
on accounts stated between them. Consequently, I am of opinion 
that the form of the plaintifTs present claim properly falls within 
el. 62 of the second schedule of Act IX of 1871 ; that it was compe- 
tent for the plaintiff to bring his suit within three years of that date 
for the total balance struck ; and that having instituted the present 
proceedings on the 2ud April, 1877, he is within time. 

As to the second point taken on behalf of the appellants, I do 
not think that the entry in the ledger of the plaintiff stating the 
balance on the debit side of the defendants’ account, which was 
approved and admitted by Mohan Lai, is a note or memorandum 
of the kind mentioned in No. 5, sch. ii of the Stamp Act of 1869. 
As I intimated at the time of the hearing, I think that the 
wniting therein contemplated is intended to be signed by tbe 
person to be charged with it, admitting that an account due to him 
has been balanced, or that a debt payable by him is due. Such 
entry as we have in the present case is no evidence of the admis- 
sion of liability, but it is evidence of the debt being due and of the 
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accounfc having been stated. This latter fact being proved it was 
competent for the lower Courts to accept Mohan Lai’s acknowledg- 
ment, oral though it be, and they would appear most properly to 
have found the liability of the defendants established. I would 
dismiss the appeal with costs. 

Stuart, C. J.— -I entirely approve and concur in my honour- 
able and learned colleague’s examination of this case. It is quite 
clear that the three years’ limitation had not imn and that the suit 
was within time, and that being so, perhaps the question respect- 
ing the admissibility of the note or memorandum which was argued 
to fall within the terms of No. 5, sch. ii, Act XVIII of 1869, is not 
very material. But I may observe that I agree with Mr. Justice 
Straight that this is not such a note or memorandum, and that to 
be liable to stamp-duty it ought to be signed or otherwise proved 
as a note or memorandum separate and distinct in itself, and not 
as here, as a mere summing up in the way of a continued account 
without any special acknowledgment. The appeal is dismissed 
with costs. 

A 'pyeal dismissed^ 


CRIMINAL JURISDICTION. 

Before Mr. Justice Straight, 

EMPRESS OF INDIA AJUPHIA. 

Trial of more than one offence— Joinder of charges^ Limit of conviction‘s A d 
X. of {Criminal Procedure Codeft ss, 814, 452, 454, 455 — XLY of 1^0 
{Penal Code), s. 71. 

Held that, where in the course of one and the same transaction an accused per- 
son appears to have committed several acts, directed to one end and object, which 
together amount to a more serious offence than each of them taken individually 
by itself would constitute, although for purposes of trial it may be convenient to 
vary the form of charge and to designate not only the principal but the subsidia- 
ry crimes alleged to have been committed, yet in the interests of simplicity and 
convenience it is best to concentrate the conviction and sentence on the gravest 
offence proved. 

Where, therefore, a person who broke into a house by night and committed 
theft therein was charged and tried for offences under ss. 380 and 457 of the Penal 
Code, and was convicted of both those offences, and punished for each with rigo- 
rous imprisonment for eighteen months, the Court convicted him of the offence 
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under s. 45/ and sentenced him to rigorous imprisonment for three years and 
acquitted him of the offence under s. 380. * * 

This was an application to the High Court for the exercise of 
its powers of revision under s. 297 of Act X of 1872. On the 
night of the Ifth September, 1878, the petitioner broke into the 
dwelling-house of one Hem Raj and stole certain property there- 
in. On the 2 1st March, 1879, he was convicted by Mr. J. W. Bliiir, 
Magistrate of the Brat class, under s. 380 of the Indian Penal Code 
of the offence of theft in a dwelling-house, and under s. 457 of that 
Code of the offence of house-breaking by night in order to the com- 
mission of theft, and punished for the former offence with rigorous 
imprisonment for one year, and for the latter with rigorous irnprison- 
m3nt for the same period. On appeal by the petitioner to the Court 
of Session that Court enhanced the punishment that had been 
awarded, sentencing the petitioner to rigorous imprisonment for 
eighteen months in respect of each offence. 

Mr. Chdtterjiy for the petitioner. 

Straight, J, — I must accept the findings of fact. Tlie accused 
within a very short period of the theft was in possession of the stolen 
property, and I cannot say the Magistrate was wrong or that the 
evidence was insufficient in point of law to justify him in convicting. 
A question has been raised before me on the part of the applicant 
that his conviction on ss. 380 and 457 of the Penal Code for one and the 
same offence is illegal, and that he has been improperly sentenced 
to tvvo distinct and excessive sentences. Although I am not dis- 
posed to hold at the present moment that this contention is sound 
to the full exteiit urged, yet I think that the spirit of the Criminal 
Procedure Code, ss. 314 and 452, 454 and 455, taken with s. 71 of 
the Penal Code, as well as convenience of practice, are best con- 
sulted by a different course being pursued to that adopted in the 
present case. It is true that the facts disclosed are consistent both 
with a charge of *Hheft in a dwelling house” under s. 380 and to 
one of ^4urking house-trespass and house-breaking by night with 
intent to commit theft” under s. 457, but the latter is the more 
serious and aggrayated form of crime inyolving all the elements of 
the former, and if the proof is sufficient to justify a conyiction, it 
should in my judgment be passed and the punishment inflicted 
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for the oraver ofFeiice of the tvro of wliicli the accused is found 

o 

to be gniltj. It is a common practice in England in framing 
indictments to vary the description of the crime in several counts^ 
e. a man is charged with wounding with intent to murder, to do 
grievous bodily harm, to commit a felony, or to resist or prevent 
his lawful apprehension and detainer, but the conviction ^YOllld only 
be recorded on one of the counts and of course upon that for the most 
serious offence proved, which would dispiose of or include all those 
subordinate and negative the others superior to it. Equally the seii» 
tence irvould only be passed upon the one count, that substantially 
representing and containing wdthin its four corners the real offence 
committed, as to the more or less aggravated character of which the 
amount of punishment would have to be calculated. Where in 
the course of one and the same transaction an accused person 
appears to have perpetrated several acts, directed to one end and 
object, w^hicli together amount to a more serious offence than each 
of them taken individually by itself would constitute, although for 
purposes of trial it may be convenient to vary the lorni of charge 
and to designate not only the principal but the subsidiary ‘crimes 
alleged to have been committed, yet in the interests of simplicity 
and convenience it is best to concentrate the conviction and sen- 
tence on the gravest offence piroved. This I think should have been 
done in the present case, and I accordingly direct that the follow- 
ing amendment be made in the record. The applicant, Ajudhia, 
is convicted on s. 457 of the Feiial Code of house-breaking by night 
in order to commit theft,” and is ordered to be rigorously , impri- 
soned for the period of three years from the 21st March, 1879, 
For formal purposes I order that judgment of acquittal be entered 
upon the charge under s. 380 of the Indian Penal Code. 


APPELLATE CEIMINAL. 

Before Mr, Justice StraighU 
EMPRESS OE INDIA MULIJ. 

Trial hy the Court of Session-- Admissibility of eiMence given at preliminary 
inquiry by absent witness— Confession made by one of several persons being tried jointhi 

-Act XoSXS7% iCHmiml Protsdure Code), s U^-Act I 0 / '1872 (^Evidence Act}, 
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Held timt it - s only in extreme cases of delay or expense that the personal at- 
tendance of a witness before the Com t of Session should be dispensed with, and 
the evidence given by him before the committing Magistrate referred to. 

ReB also, where a person being tiied jointly with other persons made a state- 
ment deprecating any guilty knowledge and seeking to clear himself at the expense 
of such other persons that such statement could not be taken into consideration 
zander s. 30«of Act X of 1S72 against such oilier persons. Queen v. Bekd All (1) and 
Bmpress v. Ganroj (2) followed.- 

Three persons, named severally Mulu^ Deodat, and Khilla^ were 
committed for trial before the Court of Session charged with dishoii” 
estly receiving certain property stolen in the cuiimission of a 
-dakaiti, an offence punishable under s. 4J2 of the Penal Code. 
The Sessions Jiidge^ Mr, F. B. Elliot, considered that the charge 
upon which the accused persons had been committed was improper, 
and altered it to one under e, 411 of the Code of dishonestly re- 
ceiving the property knowing it to be ftolen. Ganga Prasad, the 
owner of the property?', was absent at the trial, and the Sessions 
Judge referred to the evidence given by him before the com- 
mitting Magistrate to prove that the property was stolen property, 
and eventually convicted the accused persons under s. 411 of the 
Penal Code. Mulu appealed to the High Court. 

Mr. Nihlett, for the appellant, contended that the conviction 
was improper, there being no evidence that the property was stolen, 
inasmuch as the evidence of Ganga Prasad taken before the com- 
mitting Magistrate %vas iiiadmissible- 

Straight, J.— I had at one time the intention of disposing of 
the case in its present condition, but upon carefully going over it 
I feel that to do so would be to countenance an irregularity of 
procedure that ought not to be passed over. I refer to the reading 
of the deposition of Ganga Prasad in the Sessions Court to prove 
the loss and identity of the articles found in the possession of the 
accused. It was absolutely inadmissible under s. 249 of the Crimi- 
nal Procedure Code, and there is no evidence upon the record, nor 
do I believe was there any taken, to permit the application of s. 33 
of the Evidence Act. As to s. 249, that has no applicability to a 
case like the present, and is intended to provide lor the coiiiingonct , 
(1) 10 B. L. E., 453. (2) I. L. E., 2 All UL 
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that may arise, vvlien a \Yitnes9, who is produced before the Court 

of Session holds back information and evidence and tells a different 

Empebss of 1 p 1 

India story to that which he gave in the i^rehunnary inquiry berore the 

Mdlu. Magistrate. With regard, to s. 33 of the Evidence Act it is true 
that it makes a statement given by a witness in a judicial pro- 
ceeding relevant for the purpose of proving in a subsequent judi- 
cial proceeding the truth of the facts which it states,” in the follow- 
ing emergencies: -i) When the witness is dead: (ii ) W^hen 
he cannot be found : (iii.) When he is incapable of giving evi- 
dence: (iv.) When he is kept out of the way by the adverse 
party: (v.) A¥hen his presence cannot be obtained without an 
amount of delay or expense which under the circumstances the 
Court considers unreasonable. But in iny opinion it was intended 
that the provisions of the section as to emergency (v.) were only 
to be sparingly applied, and certainly not in a case like the present, 
where the witness was alive and his evidence reasonably procurable* 
Assuming, however, that there were reasons wliy the Court of Session 
thought fit to dispense with Gaiiga Prasad’s personal attendance,^ 
and circumstances were disclosed showing that his presence could 
not be obtained without an unreasonable amount of expense and 
delay, the evidence to supply such reasons and to prove such ciiv. 
cumstances should have been formally and regularly taken and 
recorded. It is only in extreme cases of expense or delay that the 
personal attendance of a witness should be dispensed with, and there 
is an entire absence, as far as i can see in this case, of anything 
to establish those grounds for applying s. 33 of the Evidence Act* 
The reading of the evidence of Ganga Prasad as given by^ him in the 
Magistrate’s Court was therefore irregular and improper. I further 
remark in his judgment that the Sessions Judge has allowed his 
decision to be inflaenced by the statement of Deodafc, and that under 
s. 30 of the Evidence Act he has ^Haken it into consideration ” 
against the two other accused. In this respect I think he ivas also, 
in error. The account of the transaction given by Deodat is in no 
sense a confession, on the contrary he deprecates altogether any 
guilty knowledge, and seeks to clear himself at the expense of his. 
co-prisoners. The case of Queeuv. Belat Ali (1) deals very fiilljr 

1 (X) 10 B. L. B., 453. 
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with this point, and I have also myself had at some little length to 
discuss it in the case of Empress v. Ganraj (1), Therefore the 
statement of Deodafc should have had no weight ao-ainst Mulu or 
Khilla. 

Much as I regret to have to do so I must send this case 
back for further inquiry before the Sessions Judge without the 
assessors^ such inquiry to be conducted in the presence of the 
three accused^ who are to be afforded every opportunity for cross, 
examination, and the further proof is to be directed to establish the 
loss of the several articles and their identity bv Ganga Prasad. Tn 
addition to this I desire fuller evidence of what was said by Mulu 
and Khilla, each individually, as to the property found in the well 
both before and at the time of its being found, whether both or 
which of them went down the well, and what the date was on which 
Mulu gave any intimation that he could restore some of the pro- 
perty. When this evidence has been taken it must be returned 
certified to the Court, which will then proceed to dispose of the 


APPELLATE CIVIL. 


Before Mr. Justice Oldfield and Mr. Justice StraighL 
BACHCIIU (Plaintiff) v. MADAD A LI (Defendant).* 

Act X of 1877 {Civil Procedure Code A s. 210 —Decree for wtoney. 

There is nothing in s. 21_0 of Act X of 1877, or elsewhere in that Act, author- 
ising a Court to direct that the amount of a decree should be paid within a fixed 
time from its date. SemUe that the provisions of s. 210 of Act X of 1S77 are not 
?ipplicable in a suit for the recoverj of the amount of a bond-debt by the sale of 
the nanhat'” allowance hypothecated by such bond. 

The plaintiff sued to recover Rs. 177 on a bond, from the 
defendant, personally, and by the sale of a ^’nankar’' allowance of 
Es. 106-2-0, which was paid annually to the defendant by certain 
lessees of his, and which allowance the defendant had hypothecated 
(1) I. L. R., 2 All. 444. 

Second Appeal, No. 897 of 1879, from a decree of H. A. Harrison, Esq , d udge 
of Miraapur, dated the 19tli May, 1879, affirniiug a decree of Madho Lai, 

Mun&if of Mirzapur, dated the J8th January, 1879, 
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in tlie bond as security for tlie payment of the amount thereof. 
The Court of first instance gave the plaintiff a decree for the 
amount claimed by him against the defendant and. against the 
mortgaged property,” and directed that ^Hhe defendant should pay 
the amount of the decree within two years as stipulated by 
him.” On appeal hy the plaintiff from the decree of the Court of 
first instance the lower appellate Court observed : The Court 

finds that though the lower Court has not stated in writing its 
reasons for ordering payment by instalments, yet there are good 
and sufficient reasons for the order : the value of the property 
sought to be brought to sale is out of all proportion to the sum 
decreed : secondly, it appears that the defendant is willing and 
has endeavoured to meet his engagements.” The plaintiff appealed 
to the High Court. 

Munshi IlaiDiman Prasad^ for the appellant. 

The respondent did not appear. 

The judgment of the Court (Oldfield, J. and Straight, J.) 
was delivered by 

Oldfield, J. —The defendant borrowed from the plaintiff the 
sum of Rs 125 at one per cent, interest per mensem, pledging as 
security an annuity of Rs 106-2-0, called nanhai^ allowance, 
w^hich the defendant received from the firm of Sadaranji and Jai- 
ramji, and the plaintiff has brought this suit to recover the money 
lent with interest, by enforcement of the lien on the annuity 
pledged in the bond and against the defendant personally. The 
Court of first instance decreed the claim, wdth costs and interest 
at eight annas per cent, per mensem, but in the decree allowed the 
defendant a period of two years for payment of the amount decreed. 
The low’er appellate Court afiSrraed the decree. The plaintiff in 
second appeal has objected to that part of the decree allowing the 
defendant the option to pay within two years^, and there is no doubt 
the objection is valid. 

The effect of the order of the Court is that the decree-holder is 
debarred from taking out execution of his decree or having it satis- 
fied till the expiry of two years from date of the decreOj and there is 
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110 authority in the Civil Procedure Code for a Couit to imake such 
an order. Under s. 210 in all decrees for the payment of money 
the Court may for sufficient reason order that the amount shall be 
paid by instalments, but this section is inapplicable, for the decretal 
order is not for payment by instalments, and it is doubtful whether 
the section will apply to a decree of the nature of the decree made 
in this suit, which is for something more than the payment of 
money. Moreover, it cannot be held that any sufficient reason is 
shown in this case for allowing defendant time for payment. We 
decree the appeal with costs, and modify the decrees of the lower 
Courts, by cancelling that portion which allows two years within 
which the amount decreed is to be satisfied. 

Appeal allowed. 

Before Sir Bohert Stuart^ Kt., Chief Justice, and Mr. Justice Sx^anhie. 

GaNG-A PExlSAD (Plaintiff) y. GAJADHAR PRASAD ^nd others 
(Depe.\dants).* 

Mesne profits -‘Procedure on the hearing of appeal— Oljection— Act X o/1877 
{Civil Procedure Code), ss. 211, 561. 

Where the parties to a suit for cert.iiu land and for the payment of mesne 
profits in respect of the same were co -sharers in the estate comprising such land, 
and the defendants had themselves occupied and cultivated such land, held that 
the most reasonable and fitting mode of assessing such rnesne profits was to as- 
certain what would be a fair rent for such land if it bad been let to an ordinary 
tenant and had not been cultivated by the defendants. 

Both parties appealed from the decree of the Court of first instance, and both 
the appeals were dismissed by the lower appellate Cuu t. The plaintiff appealed 
to the High Court from the decree of the lower appellate Court dismissing his 
appeal, whereupon tlie defendant took objections to the decree of tne lower appel- 
late Court dismissing his appeal. Held that such objections could not be enter- 
tained. 

This was a suit in which the plaintiff claimed the possession of 
B7 biglias 5 biswas of land and Rs. 883-13-0 the mesne profits of 
the land for 1283 and 1284 fasli. The plaintiff claimed under an 
agreement for the partition of his share and that of the defend- 
ants in a certain mahal, under which partition the land in suit 
had fallen to the share of the plaintiff. The plaintiff estimated 

* Second Appeal, No. llol of 1878, frona a decree of H. A. Harrison, E^q , 
Judge of Mirzapur, dated the 18th June, 1873, affirming a decree of Manlvi ]\Iu- 
hammad Wajeh-ulla Khan, Suhordlaate Judge of Mirzapur, dated the ‘dSui April 
1878. 
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the mesne profits for the years 1283 and 1284 fasli in manner fol- 
lowino-, that is to say, he stated the produce of the land for each 
year to be eight maiinds per bigha, the total being 298 mannds for 
each year : he then deducted 37 maunds 5 seers on account of the 
seed, making the net produce for each year 260 mannds 35 seers : 
he then vidued the produce for each year at Re. 1-8-0 per maund, 
which made the value of the produce for each year Rs. 391-2-0 ; 
he then added for each year Rs. 93-2-0 as the value of the straw, 
and then deducted the same sum on account of the expenses of 
cultivation, thus making the total value of the mesne profits for 
each year, without interest, Rs. 391-2-0. The defendants set up 
as a defence to the suit, amongst other things, that the land 
in suit was held by them before the partition as sir-land, and 
had been so held by them after the partition, and that under the 
circumstances they were entitled to remain in possession of the 
land, and the plaintiff could only claim rent from them in res- 
pect thereof. The Court of first instance held that under the terms 
of the agreement for partition any land held as sir by the one pax'ty 
was to be surrendered if it fell under the partition to the share 
of the other party, and gave the plaintiff a decx’ee for the posses- 
sion of the land claimed. With regard to the mesne profits the 
Court dismissed the claim observing as follows: The Court 

finds that the evidence as to the produce claimed is not sati.'^factory : 
the witnesses are not unanimous in their statements, and are not 
trustworthy, and are also at enmity with the defendants.” On ap- 
peal by the plaintiff from the decree of the Court of first instance 
the lower appellate Court observed as follows : The appellant 

(plaintiff) claims for profits which he would have made had he not 
been kept out of the land the subject of suit : the lower Court has 
found that the evidence as to the produce of the land is not satis- 
factory, and this Court must agree wdth the lower Court : appel- 
lant has assumed the produce of 37 bighas 5 biswas to be eight 
maunds per bigha, and the value of the bhusa to be Es. 90, and 
after deducting one maund per bigha for cost of seed, Rs. 93 for 
costs of cultivation, claims the balance : this account is most un- 
satisfactory : the Court cannot accept that wheat and barley only 
were sown, nor can it accept an account which makes the out- 
turn the same of each field : on an area of 37 bighas the crops sown 
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would vary according to the crop and tlie soil, and the value of 
the crop according to its amount and kind : the appellant urges 
that if he is not to obtain a decree for the profits under his esti- 
mate he is at ail events entitled to the rent recorded against the 
land : the Court finds that this has been deposited in the Collec- 
tor’s treasuiy, and remains but to be claimed and taken by appel- 
lant : the Court is far from thinking that the rent deposited is a 
fair equivalent for the use of the land, but it rested, with appellant 
to show what was a fair profifc to have been derived from the. 
land, and the Court cannot accept the appellant’s account as a 
■fair one, he having failed to show that it is such.” The defend- 
ants also appealed from the decree of the Court of first instance, 
the lower appellate Court dismissing their appeal. 

The plaintiff appealed to the High Court contending that the 
lower appellate Court should have determined what was a proper 
amount to allow as mesne profits, and have given him a decree for 
that amount. The respondents objected that they had acquired a 
right of occupancy in the land in suit and could not be dispossessed, 

Munshis Banuman Prasad and Sukh Ram^ for the a?|3peliaot. 

The Senior Government Pleader (Lala / uala Prasad) and Lala 
Lalta Prasad^ for the respondents. 

The High Court (Stuart, C. J. and Spa^HvTB, J.) remanded 
the ease to the lower appellate Court for the trial of the issue 
stated m the following 

Order of Remand. — Appellant appears to have claimed a 
larger share of profits than he was entitled to, or at least to have 
asked for the same out-turn from each field, which the Judge 
rightly regards as an unsatisfactory account of the profits. The 
defendants furnished no accounts. Mesne profits {Explanation^ 
s. 211 of Act X of 1877) mean those profits which the person in 
wrongful possession of such property actually received, or might 
with ordinary diligence have received, therefrom. Applying this 
rule to the particular circumstances of the case in which both 
parties are shareholders in the estate, and defendants themselves 
occupied and cultivated the lands in suit, the most reasonable and 
fitting mode of assessing the amount to which the plaintiff is en- 
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1S80 titled Avonld be to ascertain and determine what would be a fair 
“I rent for the land, if it had been let to an ordinary tenant and had 

PuASAD not been cultivated by 4he respondents themselves. The rent re- 

Gajadhar corded in the rent-roll is probably that paid by sir-lands, and if so the 
Phasad. plaintiff seems to be entitled to the rent which the respondents could 
have obtained from a tenant, if they hud not kept the lands in their 
own hands. We remand the case to the Judge to enable him to as- 
certain and determine what the rent should be. On receipt of his 
finding one week might be allowed for objections, and at the end 
thereof the appeal as regards appellant will be disposed of. 

AVith regard to the objections put in by the respondents, they 
cannot be admitted. These objections are in fact an appeal from 
the decree passed against respondents in this case, on the appeal 
brought by themselves against the original decree of the first Court. 
Under s. 561 of Act X of 1877 a respondent, though he may not 
have appealed against any part of the decree, may, upon the hearing, 
not only support the decree on any of the grounds decided against 
him in the Court below, but take any objection to the decree which 
he could have taken by way of appeal. But in the case now before 
ns the appellant lost his appeal, and there was no objection which 
respondents could have taken by way of appeal to this Court against 
the decree of the lower appellate Court. They might have appealed 
from the decree on their own separate case of appeal, hiit in the parti- 
cular case before us the decree of the lower appellate Court was 
one dismissing the appeal of the present appellant. We may add 
that if the objections by w^ay of appeal in their own case could be 
received, they would fail as they impugn the finding of the Court 
in that case on a matter of fact, and there are no legal grounds 
for a second appeal, 

FULL BENCH, 
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Before Sir Robert Stuart, Kt., Chef Justice, Mr. Justice Pearson, Mr. Justice 
SpanHe, Jfr. Justice Oldfield, and Mr. Justice Straight. 

EETERENCE by BOARD of HEYENLE, N.-W. P., under Act I of 1879. 
Stamp--^Bond — Agreeme7ii-^Act I of 1879 (Sta77ip Act) ss. 3, cl. (4), 7, and seh. i, 

No. 5, (c). 

One of tlie clauses of an instrument by whicli one party to the instrument 
hound liimseif, in the event of a breach on his x^art of any of the conditions of 


VOL. 11.] 


ALLAD’ABAD SElilES. 


655 


tlie instrument, to pay the other par±y thereto a penalty of Rs. 5,000, being regarded 
as a “bond,” within the meaning of Act I of 1879, such instrument, if that clause 
were not so regarded, being an agreement chargeable under that Act with a stamp- 
duty of eight annas, held (Stuart C. J. dissenting) that the instrument was charge- 
able, under s. 7 of that Act, with the stamp-duty leviable on a bond for Es. 5,000. 

PerSTUAET, C. J.— That for the purposes of that Act the penal clause in the 
instrument should^ not be regarded sei^arately, as a bond, but simply as one of the 
several clauses making up the entire agreement, and the instrument was only charge- 
able with a stamp-duty of eight annas. 

This was a reference by the Board of Revenue, North-Western 
Provinces, under s. 46 of Act I of 1879, as to the amount of 
stamp-duty chargeable upon an instrument, the terms of which, 
so far as they are material, were as follows : Articles of agreement 

made this day of in the year of our Lord one thonsand 

eight hundred and seventy-nine, between the Collector of Allahabad 
on behalf of Government of the one part, and Nilcomal Mittra and 
■ Charu Chandra Mittra, both of Allahabad, carrying on business 
under the name and firm of Nilcomal Mittra and Son, and so herein- 
after designated, of the other part. Whereas the aforesaid Nil- 
comal Mittra and Son hereto of the second part, being desirous of 
obtaining for themselves the monopoly of the right of manufacture 
and vend of rum and native or country spirits in and for the city 
and cantonments of Allahabad, and for the manufacture and sale. of 
country spirits according to the farming system in pargana Chaii and 
the Trans- Jumna pargan as, m., Khairagarh, Bara, and Arail, all of 
the Allahabad District, for the period of three j^ears certain, com- 
mencing from the first day of October, 1879, have applied to the 
Collector aforesaid for the same, and whereas the said Collector of 
Allahabad has been authorised by and with the sanction of the Board 
of Revenue for the North-Western Provinces to grant the same : 
It is hereby agreed between the said parties hereto as follows;— - 

(i). That in consideration of the payment of Rs. 2b, 000 per 
annum as still-head duty for 5,000 gallons of rum, and Rs. 1,200 per 
annum for license fees on rum, and Rs. 3,000 per aiiRiim on ac- 
count of license fees on native spirits, for the city and cantonments 
of Allahabad, agreed to be paid bj^' the said Nilcomal Mittra and 
Son unto the Collector of Allahabad aforesaid in the mauiier iieicin- 
after specified, the said Nilcomal Biittra ana Son slual La\e tlic- 
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exclusive riglit of maiinfacfcuring rum, i e.^ spirits manufactured a c-* 
cording to the English method, and shall have the exclusive right of 
sale of the rum so manufactured by them and of country spirits 
manufactured by them after the native method in and for the city and 
cantonments of Allahabad, the abkari jurisdiction of which extends 
to a radius of four miles round the official cantonipent limits. It 
is also understood that no shops other than those of the said Nilco- 
mal Mittra and Son for sale of country spirits shall exist or be opened^ 
and that no country spirits other than their manufacture shall be 
permitted to be imported for sale or use within the said area. Also 
in consideration of Rs. 15,000 agreed to be paid annually in the 
manner hereinafter speciSed by the said Nilcomal Mittra and Son 
to the said Collector of Allahabad on account of the hirin of par- 
gana Chail, the said Nilcomal Mittra and Son shall have the exclusive 
right of manufacturing and selling countiy spirits after the firming 
system in the said pargana Chail. Also in consideration of 
Rs. 1 5,740 agreed to he paid annually in the manner heremafter to be 
specified by the said Nilcomal Mittra and Son to the said Collector 
of Allahabad on account of the farm of the aforesaid Trans- Jumna 
parganas, the said Nilcomal Mittra and Son shall have the exclu'- 
sive right of manufacturing and selling country spirits after the 
fanning system in the said Trans- Jumna parganas, Khairagarb, 
Bara, and Arail^ all such farms or monopolies to extend and subsist 
for a period of three years certain, commencing from the first day 
of October, 1879. (ii).. That the said Nilcomal Mittra and Son 

oi the second part shall not open or cause to be opened any 
shops tor the purposes of the above farms other than those now 
open and existing, wdthoiit the previous consent of the said Collec” 
tot' of Allahabad of the first part in writing bad and obtained, 
(iii). That as yearly license fees for the sale of rum and country 
spirits witiiiii the abkari limits of tbe city and cantonments of 
Allaliabad, as above described, the aforesaid Nilcomal Mittra and 
Boil of the second part shall pay or cause to be paid unto the Collec* 
tor of Allahabad the sum of Rs. 1,200 and Rs, 6,000^ respectively, 
in all Rs, 4520 'U. (iv). That besides the aforesaid license fees of 

Rs. 1,20^} and Rs. 3,000 the said Nilcomal Mittra and Son shall 
pay to the Coiiector of Allahabad afaresaid a stili-head duty on all 
the rum and country spirits issued to them from the distillery ai 
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Ivarailabagh afc the rate of Rs. 4 per imperial gallon of rmn, and 
He. 1 per imperial gallon of country spirits. Provided always 
■that for every year during the aforesaid three years no less quantity 
than 5j000 gallons of ruin shall be drawn out by the said Nil- 
comal Mittra and Son, so as to yield to Grovernmeot a minimum 
sum of Rs. 20,0^0 per annum on account of still-head duty on rum : 
and it is hereby distinctly understood by and between the parties 
to these presents that for no cause^ such as bad seasons, dearness 
of material, labour, or provisions, shall the aforesaid Nilcomal 
Mittra and Son be excused from paying to the said Collector of 
Allahabad the said minimum sum of Rs. 20,000 per annum as siill- 
head duty on rum. (v). That besides the license fees and still - 
head duty aforesaid the said Nilcomal Mittra and Son shall pay to 
the said Collector of Allahabad, during the said period of three 
years, the sum of Rs. 1,250 for each month, before the 15th day of 
the month, on account of the farm of Ghail, and Rs. l,oll-10-8 
for each month, before the 15th day of the month, for the farm of 
the Trans-Jumna parganas aforesaid, for the exclusive right of 
manufacture and vend of country spirits after the farming system 
in the aforesaid parganas Chail, Khairagarh, Bara, and Arail in the 
district of Allahabad aforesaid, (vi). That in the event of any 
breach on the part of the said Nilcomal Mittra and Son in the 
observation or performance of any of the conditions hereof the 
aforesaid Nilcomal Mittra and Son hereby bind themselves to 
pay the said Collector of Allahabad a penalty of Rs. 5,000.” 

The opinion of the Board as regards the stamp-duty chargeable 
on this instrument was as follows : 

^'The Board considers that the instrument, although it is in the 
form of a lease is not a ^ lease' as defined in s. 3, cL (12 q of the 
Stamp Act. It cannot be said to lease immoveable property ; nor 
is it an agricultural lease known as a ^ patta, nor is it a lease of 

noils.’ 

The definition of a nond’ as given in s. 3, el. (4), (a), of the 
Stamp Act appears to cover the main provisions of the document. 
A bond is defined to be ^ any instrument whereby a person obliges 
himself to pay money to another, on condition that the obiigaiion 
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shall be void if a specified act is performed, or is not performed, as 
the case may be.’ By the instrument in question the excise con- 
tractor binds himself to pay certain sums annually to the Collector 
of Allahabad on condition that the obligation shall be void if a 
specified act be not performed, viz., if the Collector do not make 
over to him the monopoly of the right of vend of spirituous liquors 
within certain parts of the iKllahabad district. The Board, however, 
are inclined to think that the concluding words of the definition 
refer to the obligor of a bond and not to the obligee, and that it is 
the obligor not the obligee on whom the performance or the non- 
performance of the ^specified act’ is incumbent. If the definition 
be limited to this construction, it is impossible to class the instrument 
in question as a ^ bond’ with reference to its principal provisions. 

There is little doubt, however, that the penal clause in the 
iiislrument whereby the contractor binds himself to pay a penalty 
of Bs. 5,000 on failure to comply with the conditions of the contract 
is a bond for Es. 5,000. But the Board believe that such penal 
clauses have been held to be auxiliar to the main provisions of 
the contract, and, therefore, do not relate to a 'distinct matter’ in 
the meaning of s. 7 of the Stamp Act. If this view be correct and 
the instrument be held by the Court to be also a ^ bond’ in respect 
to its principal clauses, the duty will be calculated on the amount 
secured by the latter, and no additional duty will be leviable on 
account of the subsidiary boud of the penal clause. As the con- 
tractor binds himself to pay Rs. 54,940 per annum for three years, 
the duty will be calculated on a bond for Rs. 1,64,820, and will 
amount under sch. i, No. 13, of the Act, to Rs. 825. 

If, however, the main clauses of the instrument do not consti- 
tute it a ' bond’, it might possibly be held to be a ' conveyance/ as 
defined by s. 3, cl. (9), being an instrument by which the right of 
vend is transferred on sale to the excise contractor. Otherwise it 
must be classed as an 'agreement not otherwise provided for by 
the Stamp Act’ (sch. i, No. 5. (c) ), and as such is only liable to a 
duty of eight annas. In this case, however, the duty on the bond in 
the ])enal clause would exceed the duty chargeable on the in- 
siruuient in respect to the principal matter treated of, and under s. 7 
ihc higher duty of the two is leviable.” 
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The Board was not represented. 

The following judgments were delivered bj the High Court: 

Stuart, C. J.— The result of the very anxious consideration 
1 have given to this reference is a conclusion altogether different 
from that arrived at by my colleagues and by the Board of Revenue. 
A very careful examination of the Stamp Act I of 1879 has 
satisfied me that there is nothing iu its provisions or its schedules 
that applies to the penalty of Rs. 5,000 agreed to be paid in the 
event or events therein expressed, and the legal character of that 
penalty must be determined solely on legal principle, f agree with 
the Board that the document is not a lease as defined by the Stamp 
Act, but a mere agreement or memorandum of an agreement, the 
proper stamp-duty on which is eight annas, and the several 
clauses and articles which constitute this agreement constitute the 
primary obligation undertaken by the parties, the Es. 5,000 being 
a mere penalty contingent on the non-performance cannot be antici- 
pated or presumed. On the contrary the presumption, accordino* 
to all recognised legal principle, is that the contract or agreement 
will be performed, and that the circumstances under which this 
penalty may be sought to be enforced will never arise. That I say 
is the legal presumption applicable to this part of the ease, the 
right to recover the penalty may or may not happen and which we are 
not to assume wnll happen. That being so, this penalty of Rs. 5,000 
does not come into consideration at present as matter for stamp 
duty. Should the contingency provided against by this penalty 
occur, it will then be in the power of the Collector to recover it in 
a proper suit and under an appropriate court-fee. But at present 
we have, in my opinion, nothing to do with the penalty, what we 
have to do with is the true character of the instrument with which, 
in the manner and to the eflfect I have pointed out, it is incorpo- 
rated. 

A careful examination of the instrument, which I say is an 
agreement chargeable with a duty of eight annas, ought I think to 
lead to this conclusion. It recites that Niicomal Mittra and Son, 
being desirous of obtaining from the Government the monopoly of 
the right of manufacture and sale of English and native spirits for 
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the period of three years certain commencing from the 1st clay of 
October, 1879, had applied to the Collector for the privilege, and 
that the Collector, by and with the sanction of the Board of Kevenne, 
had agreed to grant the monopoly asked for, and in consideration of 
which monopoly payment shall be made of Lis. 20,000 per annum 
as still-head duty for 5,000 gallons of rum, and other large 
payments including payments for license fees are stipulated for ; 
and then comes, as article 6 of the instrument, the condition respect- 
ing the penal t}^, and which is in these terms: — the event of 
any breach on the part of the said Nilcomal Mittra and Son in the 
observation or performance of any of the conditions hereof, the 
aforesaid Nilcomal Mittra and Son hereby bind themselves to pay 
the said Collector of Allahabad a penalty of Es. 5,000.” There 
can be no doubt about this penalty being a bond fide condition of 
the agreement on the contingency which it contemplates hap- 
pening, but that it was that and nothing more is to my mind very 
evident, for the clauses that follow include this penalty as among 
the considerations mo\ing the parties. 

Both the Board and my colleagues describe the covenant for a 
penalty of Rs. 5,000 as a "^boiid” for that amount within the 
meaning of the term as given in s. 3, cl. (4), of the Stamp Act for 
1879. That section provides that unless there is something re- 
pugnant in the subject or context ^Bond’ means any instrument 
whereby a person obliges himself to pay money to another, on 
condition that the obligation shall be void if a specified act is 
performed, or not performed, as the case may be.” But this defi- 
nition only applies inversely to the case before us in which, be- 
sides, there is no condition of nullity or voidance, the penalty 
being applied, without discrimination or specification, to the entire 
contract and the whole of its provisions, and which are exclusively 
of a pecuniary character, and the violation of which could be 
adequately measured in damages. It is also to be observed that 
the penalty in an English bond can never be enforced excepting for 
the purpose of covering interest and costs. In the case of the 
penalty now under consideration, it was probably intended to be 
enforced, and is no doubt capable of being enforced, to cover 
damages as well as interest and costs, but in either case the penalty 
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is not sucli a unit or entity as that to whioli a precise sianip-duij 
can a pri-ori be applied* 

From these considerations it results that the adoption of the 
penalty as the ineasure of the stamp-duty on this agreement would 
involve the injustice of applying it indiscriminately and without 
regard to the nature and extent of the breach. On this subject 
I find it laid down in. Broom’s Commentaries on the Common Law 
of England ri864)j p. 618 s — WherCc however, pai ’ties agree that 
a specific sum shall be payable by way of penalty for breacli of 
contract, our Courts wdll apply equitable principles in the assess- 
ment of damages, not indeed allowing them to exceed the siniT 
thus stipulated, but requiring evidence to be given for the purpose 
of fixing their precise amount, and eriabiing the jury to award it 
accordingly.” And as an illastration of the law so laid down the 
learned author refers to the case of KetnhU v. Farreii (1) which 
appears to be a much stronger case in favour of the principle that 
I would apply than the present. It was an acticn of assumpsit 
for the breach of an engagement by the defendant to perform as 
an actor at the plaintiff’s theatre during several consecutive vseasonsc 
This agreement,” continues Mr. Broom, contained various 
clauses and stipulations between the parties, inter alia^ that the de* 
fendant should perform, and the plaintiff should pay him so much 
on every night that the theatre should be open for theatrical per- 
.formances during the time in question, and that, if either of tiie 
parties should neglect or refuse to fulfil the said agreemetit or any 
part thereof, or any stipulation therein contained; sneli Lxirty 
should pay to the other the sum of £l,00G, which siiin was deelared 
to he liquidated and ascertained damages, and not a penalty or in the 
nature thereof. Notwdtlistandingj however, this expression of the 
intention of the parties, the Court of Common Pleas held that the 
amount specified was to be regarded as a penalty merely^ and not 
as liquidated damages, for they observed that, if an agreement 
contains clauses, some sounding in uncertain damages ana others 
relating to certain pecuniary payments, as happened in the case 
$uh gudice^ and the action is brought for .the breach of a clause of aa 

(1) 6 Bing. 141* 
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uncertain nature, it would be absurd to construe the sum specified in 
the agreement as liquidated damages : because^ if so^ a very large smn 
might become immediately payable in comeqimice of the 7ion-payme7it 
of a very small one^ sucli case being precisely that in whfcli 
Courts of Equity have always relieved^ and against which Courts 
of Law have, in modern times, endeavoured to relieve, by directing 
juries to assess the real damages sustained by the breach of con- 
tract.” The fairness of the rule so expounded is obvious, and 
in the present case would, if applied, prevent the injustice of the 
full penalty being enforced without reference to the nature and 
extent of the breach of contract. In the case before us the 
breaches might involve the violation of the whole contract, in which 
case the full penalty of Es. 5,000 would be enforceable. In the 
present case the penalty js to be paid in the event of any breach 
on the part of the said Nilcomal Mittra in the observation or per- 
formance of any of the conditions hereof.” But the actual breach 
might be something comparatively small, and it would therefore 
be unjust to exact the whole penalty and not such a portion of it 
as in such a case might be applied. 

But this is a state of things which cannot be anticipated at the 
commencement of a contract, and can therefore afford no measure 
for a present calculation of stamp-duty. 

For these reasons it appears to me impossible to regard this 
penalty as a bond within the meaning of that term as defined by 
the Stamp Act I of 1879, but that it ought to be looked at simply 
as one of several clauses of the entire agreement, and which, should 
it ever come to be enforced on the equitable principle I have ex- 
plained, would involve the levying of a court-fee according to the 
. amount claimed in a suit to be brought for that purpose. 

This is my answer to the reference by the Board of Revenue, 
and I regret it should be given in disagreement with the opinion 
of my colleagues, 

Oldfield, J,“As I understand the terms of this instrument 
it is an instruoieiit by the first five clauses of which it is agreed 
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between the parties to it, namely, Nilcomal Mittra and Son on the 
one .side, and the Collector of Allahabad on the other side, that in 
consideration of Nilcomal Mittra and Son makiiirr certain annual 

o 

payments to the Collector he shall receive from the Collector the 
exclusive right of manufacture and sale of certain spirits witliia 
certain territorial limits fora period of three years, and conditions 
are specified in respect of shops to be opened for the sale of the 
spirits and of the instalments by which the payments are to be 
made : and by the sixth clause^Nilcomal Mittra and Son bind theni- 
selvesj in the event of any breach on their part in observation or 
performance of any part of the conditions of the instrument^ to pay 
to the Collector a penalty of Rs. 5,000 : and by the eighth clause 
the Collector covenants, in consideration of the above conditious 
being duly observed by Nilcomal Mittra and Son, not to take away 
or withhold the exclusive license to manufacture or sell spirits 
for three years, or to do anything whereby the performance of the 
conditions of the agreement by Nilcomal Mittra and Son shall 
become practically impossible. No part of this instrument except 
clause six comes within the meaning of a bond as defined in the 
Stamp Act. I look on the main clauses as only evidence of a 
contract between contracting parties in respect of the lease or sale 
of a right of manufacture and vend of s^firits, and so far the instru- 
ment is subject to stamp-duty as an agreement under sch. i, 
No. 5, (c). I agree with the Board that the words in the definition 
of bond in the Act ^‘on condition that the obligation shall ^be void if 
a specified act is performed, or not performed, as the case may lie,’* 
refer to the' obligor, and it is the obligor and not the oblige-e on 
whom the performance or non-performance of the specified act is 
incumbent. Clause six, however, meets the requirements of tlio 
definition of ^‘bond,” the obligors therein binding themselves to pay 
apienalLy of Es. 5,000 on failure by them to comply with the con- 
ditions of the contract, and the instrument will be subject to duty 
accordingly under the provisions of s, 7 of the Act. 


1880 


Keferencb 
BY Board of 
Bevbnde, N.- 
W. P., UNBEE 
Act I OF 
1879 . 




1 


ii' 


Pearson, J.— I am of the same opinioE. 
Si'ANKiE, J.— I also agree. 

Straight, J, — I am of the same opinion. 
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Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr, Justice 
Spanl'ie, and Mr. Justice Oldfield. 

REPERENCE by BOARD op REVENUE, N.-W. P., onder Act I op 1879- 
Insirument of partition-^ Stamp'^ Act 1 of 1879 {Stamp Acl^, ss. 3, el. (11), 29, and 

sclu i, A^o. 37. 

IJeld that the words the final order’' used iu the definition of an instrument 
of partition'’ in Act I of 1879 mean, not the order authorising a partition to proceed^ 
but the order passed after the partition has been made declaring the various allot- 
ments of land. Also that the stamp-duty chargeable under that Act on an instru- 
ment of partition is chargeable in respect of the entire property sought to be 
divided, and not merely in respect of that portion of it allotted to the applicant 
lor partition. Also that for the purposes of that Act the value of the property is 
to be computed with reference to its market-value and not with reference to the 
Court Eees Act, 1870. 

This was a reference by the Board of Kerenue, North- Western 
Provinces, nnder s. 46 of Act I of 1879, the nature of which will 
appear from the opinion of the Board, which was in the following 
terms : — 

The new Stamp Act requires that partitions effected by the 
Revenue Courts shall be liable to stamp duty, and el. (11) of s. 3 
defines an ^ instrument of partition’ as ^ the final order for effect- 
ing a partition passed by any Revenue Authority’. The question 
has been raised whether this ‘ final order’ is the order passed by a 
Revenue Court authorising a partition to proceed, or the order 
passed after the partition has been made declaring the various 
allotments of land. The Board think that the latter is unquestion- 
ahly ^ the final order ’ referred to. The import of this order is 
defined ill the 21st rule of the Board’s rules for partitions (Cir- 
cular No. dated the 13th November, 1875, page 63, Part II 
of Board’s Circulars (1). 

The question is also raised as to the extent of the property 
specified in the instrument of partition. Sch. i, No. 37, directs 
that the duty on an instrument of partition shall be Hhe sain© 
duty as a bond for the amount of the value of the property divided 
as set forth in such instrument.’ The instrument of partition sets 
forth that out of such property previously undivided a certain por- 
tion is assigned to A the applicant for partition. Is the entire 
property to be valued for the purposes of the Stamp Act, or merely 
the portion assigned to the applicant for partition ? The Board 

(1) See p. 668. 
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think that the stamp-duty should be computed on the whole of 1880 
the undivided property which the parties seek to, divide, and which "j, "" 

is mentioned for this purpose in the partition instrument. bv "bo.ied of 

E EVEN OK., N.- 

“ There remains the further point as to how the t-ctZae of the '^• P-.dndeb 
property is to be computed; as it has been thought that the 
method of valuation laid down by cl. v. of s. 7 of the (jourt Fees 
Act for the case of land should be followed. The Board consider 
that the provisions of the Court Fees Act cannot apply to valu- 
ations of stamp-duty under the Greneral Stamp Act. The value 
of pioperty for the purposes of the latter Act is the market- value; 
i.^.; what the property would fetch if sold; and this must be ascer- 
tained by the Court issuing the final orders in the partition proceed- 
ing.” 

The Board was not represented. 

The following judgments wei'e delivered by the High Court: 

StuarT; 0. J. — I concur in the view taken by the Board of 
Revenue on all the questions submitted to us by this reference. I 
would point out; however, that it is scarcely correct to describe an 
instrument of partition as the final order for effecting a partition 
passed by any Revenue Authority.” By s. 3, cl. (11 ), an instrument 
of partition is defined to be ^‘any instrument whereby co-owners 
of any property divide or agree to divide such property severally, 
and incltides also a final order for effecting a partition passed by 
any Revenue Authority.” So that there must be in the first place 
the recorded act of partition or division by the co-owners or their 
agreement or contract to make it, and the final order ” which 
follows is simply the fiat of the Revenue Authority sanctioning 
the partition by means of which the partition becomes a completed 
act, and there can of course be no effectual partition until this is 
done. And such must also be taken to be the meaning of s. 131 
of the Revenue Act XIX of 1373, which provides that every 
partition shall either be made by the Collector of the District, or, if 
made by an Assistant Collector, be reported to the Collector of the 
District for his sanction and confirmation, ’ a provision which, if 
taken by itself, without reference or relation to any other enact- 
ment, would seem to signify that partition of property rested exclii- 
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sively on tlie independent action of the Collector without any neces- 
sary regard to the views or purposes of the co-owners. 

As to the question submitted to us in the third paragraph of the 
Board’s letter, I am clear that the Board is right in suggesting that 
the stamp-duty should be coxiiputed on the loliole of the undivided 
property which the parties seek to divide, and in my opinion no 
matter how far or within what limits that division may be carried 
out. Our attention was directed to s 29 of the new Stamp Act, 
which provides that the stamp-duty on an instrument of partition 
shall be payable by the parties thereto in proportion to their 
respective shares in the property comprised therein,” and it was 
argued that the portion of property divided off to the particular 
co-sharer or co-sharers who apply for partition should only be 
chargeable with stamp-duty corresponding in value to the parti- 
cular share or shares partitioned. But tin’s view of s. 29 appears 
to mo to be based upon too narrow a construction of its terms. 
That section does not' say that the stamp-duty shall only be pay- 
able on the share or shares partitioned off, but on the contrary 
declares that the expense of providing the proper- stamp shall be 
borne bj’ the parties thereto in proportion to their respective shares 
in the property comprised in the instrument of partition. By the 
expression the parties thereto” must be understood not merely 
the party or parties applying for partition, but the whole co-sharers 
who must necessarily be parties in the partition proceedings and 
equal!}^ bear the proper stamp-duty. For the effect of the partition 
proceedings is that the property thei'eby loses its identity as a 
previously undivided mahal, and there is nothing unreasonable in 
making any iiistruraent of partition, it matters not how limited the 
division may be, chargeable with stamp-duty pertaining to the 
value of the whole. 


In further support of this view the stamp-duty chargeable on 
an instrument of partition as given in No. 37, sch. i of the new 
Stamp Act was referred to. The duty is there declared to be ^^the 
same duty as a bond (No. 13) for the amount of the value of the 
1 property divided as set forth in such instrument.” Here the words 

M the value of the property divided” must as I have shewn mean 
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the value of the entire property affected by the partition proceed- 

ings. And on turning to No. 13 of the same schedule the stamp ijeferexce 

duty of two annas, and upwards according to the value is distinctly Board of 
j. o Kevekdb, N.' 

set out. W. P., DNDBE I 

Act I OP 

In regard to the last question referred to ns, I am clearly of 
opinion in concurrence with the Board that the value of the pro- 
perty to be computed is the market-value, and that the Court | 

Fees Act has no application to such a question. j 

Pearsoist, J. — The first question proposed for our consideration I 

is whether the order passed by a Revenue Court authorising a par- | 

tition to proceed, or the order passed after the partition has been 
made declaidng the various allotments of land, is the final order 
for effecting a partition spoken of in cl. (11), s. 3, Act I of 1879. 

An order authorising a partition to proceed is in some sense an 
order for effecting a partition, but the order which declares the 
various allotments of the land is in my opinion the final order 
which effects the partition. 

The next question is the extent of the property specified in 
the instrument of partition. That instrument sets forth that of 
such and such property previously undivided a certain portion is 
assigned to A the applicant for partition. We are asked whether : 

the entire property is to be valued for the purposes of the Stamp 
Act or merely the portion assigned to the applicant for partition. 

In my opinion the entire property has been the subject-matter 
of partition, and the stamp-duty required by No. 37, sch. i, Act I j 

of 1879, should be calculated upon its value and not merely on the 
value of the portion assigned to the applicant for partition. The 
portion assigned to the applicant could only be separated and allotted 
to him in' severalty by a process which dealt -with the entire pro- 
perty and separated and allotted the remainder of it to another 
party. The opinion now expressed appears to be supported by the 
terms of el. e, s. 29 of the Act, which provide that tlie stamp-duty 
shall be payable in the case of an instrument of partition, not by I 

the applicant for partition, but by the parties thereto,—* and the 
other co-sharers in the entire undivided property must be parties 
to the partition of it equally with the applicant for partition— in 
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proportion to their respective shares in the property comprised 
therein, and it cannot he denied that the partition comprises the 
entire undivided property. 

The last question is how the value of the property is to be 
computed, whether in reference to its actual value in the market, 
or to the rules laid down in the Court Fees Act for determining 
the fee payable on plaints and appeals. The Court Fees xAct has no 
relevance to the present matter, and in my opinion the market 
value of the property, the subject-matter of partition, should fur- 
nish the basis for calculating the stamp-duty required by No. 37, 
sch. i, Act I of 1879. 

Thus on the questions referred by the Board of Revenue, I 
have arrived at the same conclusion as the Board has formed. 

Spankie, J.— Looking at the first question, the ^^final order 
for effecting a partition passed by any Revenue Authority ” 
appears to be that which would be made under s. 131, Act XIX 
of 1873. I find no place in the Act for the agreement referred to 
in the 21st paragraph (Ij of the Board’s Circular. The notification 
published by the Onllector under s. 131 of the Acfc would probably 
contain all the particulars referred in the Board’s letter. 

As to the second question, looking at the definition of instru- 
ment of partition” in cl. (11), s. 3 of Act I of 1879, it would seem that 
it is any instrument whereby co-owners of any pi’operty divide or 
agree to divide such pi’operty in severalty, and includes also the 
final order for effecting a partition by any Revenue Authorit}"”. 
Bj s. 29 of the Act, in the absence of an agreement to the contrary, 
in the case of an instrument of partition, the expense of pro- 
viding the proper stamp is to be borne by the parties thereto in 
proportion to their respective shares in the property comprised 
therein, or when the partition is made in execution of an order 
passed by the Revenue Authority in such proportion as such Autho- 
rity directs. The property comprised in the instrument of partition 

(1) Rule 21 ‘Tf all agree to the pro- Sections are raised, the Collector shall 
posals or to socli amended proposals as hear them and record an order oyer- 
the Collector may think fit to make, ruling them, or amending the proposals 
their agreement shall be recorded and' to meet them as he thinks 
attested by the Collector. If any ob« 
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has to be valued^ and the parties thereto contribute towards the ex- 
pense of the stamp in proportion to their shares in the property. If 
a stamp of one hundred rupees was required, and the property; was 
worth ten thousand rupees, and five share-holders, being co-owners, 
divided or agreed to divide in severalty, the proportionate value of 
their shares would bo two thousand rupees each, and each one would 
pay the duty on two thousand rupees, unless there w^as an agree- 
ment to the contrary, or where a Revenue Authority had directed 
otherwise in a partition made under his orders. The last part of 
cl. e, s, 29 of the Act, gives the revenue officer full authority in 
the matter and the final order” is the instrument of partition. 

As to the third question the value is doubtless the market 
value. 

‘Oldfield, J. — I agree with the Board of Revenue that the 
order which declares the various allotments of the land requires 
the stamp. The stamp should be paid on the value of the whole 
property which by the instrument of partition the co-owners are 
dividing or agreeing to divide: so far as I understand this is the 
view taken by the Board, 

I also agree with the Board that the stamp should be computed 
on the market-value of the property. 


APPELLATE CIYIL. 

Before Mr. Jtisiice Pearson and Mr. Justice Straight 

FARZAND ALI (Defendant) u. YUSUF ALI and others (Plaintiffs)* 

Plaint^ amendment of--- Remand hy Appellate Courts Act X of 1877 {Civil Procedure 

Code), ss. 53, 662. 

By the amendmeot of the plaint, a suit for the restoration of a pond, wbicli 
it was alleged the defendants were wrongfully filling up, to its origiuai conditioUj 
was altered into one for the protection of the plaintifis from any infringement of, 
or for a declaration of, their right to a share in the produce, and the use of the 
water, by way of easement. Held that the alteration in the plaint was a materia! 
one, 

* First Appeal, No. 125 of 1879, from an order of H. G. Keene, Esq., Judge of 
Meerut, dated the 7th August, 1879, reversing a decree of Maulvi Azmat Ali Khan, 
Munsif of Bulandshahr, dated the oth June, 1879. 

94 
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Held also ilmt an appellate Court is not empowered by Act X of 1877 to 
order or allow a plaint to be amended, or to remand a case under s. 56*'3 of that 
Act, for tbe purpose of such amendment, 

Thbi facts of this ease appear sufiicient'ly fot tlie purposes of 
this report in the judgment of the High CJourt, 

Pandit Nancl Lai and Shah Asad Ali^ for the appellant. 

Pandit Nafh, for the respondents. 

The judgment of the Court (Pearson^ J., and Straight^ J.) was 
delivered by 

Pearson^ J. — We regret to be obliged to interfere in a, case 
whieh appears to have been unduly protracted by irregular proce- 
dure, but we cannot refuse to admit the validity in the main of the 
grounds of appeal. 

The case after being originally tried by the Muiisif appears to 
have been remanded to him by the Officiating Judge in appeal in 
contravention of the terms of s. 5 045 Act X of 1877. The second 
decision of the Court of first instance was again the subject of an 
appeal which terminated in a second order of remand in contraven- 
tion of the section aforesaid. The MuosiPs third decision was also 
appealed ; and the Judge in disposing of the third appeal has once 
more remanded the case for retrial in contravention of the same 
section, with a direction to cause the plaint to be amended. The 
present appeal is the seventh stage which the proceedings have 
reached. 

The claim as brought was for the restoration of a p)ond, which 
it was alleged that the defendants were wrongfully filling up, to its 
original condition. By the proposed amendment, if we rightly 
understand, the claim will be for the protection of the plaintiffs 
from any infringement of, or for a declaration of, their right to a 
share in the produce, and the use of the W’ater by way ef easement. 
The alteration is certainly a material one. 

We observe that s. 53 of Act X of 1877 provides for the 
amendment of a plaint at or before the hearing of a suit in the 
Court of first instance at the discretion of that Court, but do 
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not find any proTision in the law empowering an Appellate Gonrt iS 80 

to order or allow a plaint to be amended, or to remand a casennder * 

s. f)62, for the purpose of such amendment. That section coiitem- 
plates a case in wliich the decree of the first Court upon a prelinii- Yusuf Ali. 
nary point has been reversed in appeal. In the present case it 
does not appear that the decree of the Court of first instance pro- 
ceeded upon a preiiminaiy point and has in respect thereof been 
reversed. 

We have therefore no alternative but to set aside the lower 
Court’s order of remand and to direct it to dispose of the appeal 
afresh in reference to the claim as brought. The costs of iliis 
appeal pvill be costs in the cause. 

Cause nmandecl, 

CIVIL JURISDICTION. 

Feijrvarif 27. 

Before Mr, Justice SpanJtie and Mr. Justice Straight. — 

BADR-UN-NISA (Plaintiff) tJ. MUHAMMAD JAN and anothef. 

(Defendants). * 

Small Cause Court Suii^ImpUed contract — Mistake — Damages — Act XI of 1S05, 
s. C — Act IX of 1872 {Contract Aci)^ s. 72 — Act X of 1S77 (Civil Pr(>ctdure Codt;)j 
ss. 50, 53 — Plaint, amendment of 

A suit under s. 72 of the Indian Contract Act to recover from a creditor tlie 
amount of an over-payment made to him by mistake is a suit for danuages, udthin 
tlm meaning of Act XI of 1865, s. 6, and is accordingly cognizable by a l^Iufassal 
Court of Small Causes, 

Semble that, where at the first liearing of a suit the plaint is returned for 
amendment within a fixed time under the provisions of s. 53 of Act X of ls7<, 
and it is amended accordingly, it cannot afterwards he again returned for amend- 
ment. 

This was a reference to the High Court by BIr. G-. E. KnoXj 
Judge of the Court of Small Causes at Allahabad. 

The facts out of w^hich the reference arose were as follows : On 
the 11th September, Badr-un-nisa, the plaintiff, executed a 

bond in favour of the defendant Muhammad Jan promising to pay 
him Es. 200 with interest at two per cent, per mensem wiiliiii 
three years# On the Srd October, 1879, she instituted the present 
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suit ill the Court of Small Causes at Allahabad against the defend- 
ant Muhammad Jan and the defendant Abdul Ghani, stating in her 
plaint as follows : — (i) That she had paid the defendant Muhammad 
Jaiij on the 20th June, at Allahabad , at his request^ Rs. 299, 

on account of the bond dated the 11th September, “>876 : (ii) that 
the sum due on account of the said bond was only Rs. 292-9-0 : (iii) 
that the defendant Muhammad Jan had taken Rs. 6-7-0 more than 
was due from her : and ( ivj that on the 1st April, 1877, she paid to the 
defendant Abdul Ghani Rs. 9 on account of the said bond as directed 
by the defendant Muhammad Jan, and for which he did not allow 
any deduction.’’ She sought in consequence that (i) Rs. 6-7-0 
which the defendant Muhammad Jan had received in excess on the^ 
20th June^ 1878, together with interest at two per cent, per mensem 
from the 21st June, 1878, to the 1st October, 1879, might be 
awarded to her: Ji) that Rs. 9 paid to the defendant Abdul Ghani 
afc the request of the defendant Muhammad Jan together with 
Rs. 3-3-0, interest from the 1st April, 1877, to 1st October, 1879, 
might be awarded to her: (iii) that Rs 20-8-0, principal and in- 
terest might be awarded in all.” The plaint having been returned 
to her for amendment in respect of the relief sought, the plaintiff 
amended it by asking that a decree might be passed in her favour 
for Rs. 15-7-C, principal, and Rs. 5-1-0, interest at twenty-four per 
cent, per annum, in all Rs. 20-8-0. 

The Judge of the Small Cause Court, in referring the case, 
observed as follows: — “She (plaintiff; now sues for the refund 
of Rs. 15-7-0 excess paid by mistake and Rs. 5 interest upon 
that excess : and has framed her plaint as a plaint for money due 
upon a contract : I held that there is no contract whatever in the 
case, that the relation of the parties (plaintiff and defendant No. 1) 
is that of one having paid money to the other through mistake. 
Such a relation subsists, as pointed out by Sir Barnes Peacock in 
the Full Bench ruling in Jiambusc Chittangeo y, Modhooi^oodun Paul 
Chowdhrg, (1), upon a quasi contract; and a quasi contract is 
BO contract at all. The Indian Contract Act provides for these 
cases in s. 70, and by so doing seems to suggest that it recog- 
nises to the full the principle that they do not arise from any 

(I) 7 W. B., 377. 
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contract (see the heading of chapter V within which s. 70 falls). 
I farther held that the words which grant jurisdiction to this 
Courts ^ money due on bond or other contract/ cannot be enlarged 
to include money due on relations resembling those created by con- 
tract 

The pleader for the plaintiff urges on the other hand that the 
obligation in this case rests upon an implied contract and that the 
claim is therefore cognizable. 

At the same time he contends that, if over-ruled in this 
point, he may be allowed to amend his plaint into one for damages 
or compensation, in which case, following the ruling- of the Hon’ble 
Court in Jpra Savings Bank v. Sri Bam Mitter (1), his suit would 
be cognizable by this Court. 

Defendant, however, objects that such amendment would 
alter the plaint into one of another and inconsistent character, and 
it seems to me his contention is right. 

In the original plaint he would be suing upon a contract, in 
the amended plaint upon the breach of a contract. The distinction 
between a contract and breach of a contract as causes of action 
seems to me to fall under the words ^another and inconsistent’. 

On this point I am, however, doubtful, and I have therefore 
determined upon referring both points for decision.” 

The questions referred by the Judge for the decision of the High 
Court were as follows: (1) Are cases falling under s. 70, Act IX 
of 1872, cognizable by a Court of Small Causes? (ii) Gan a 
plaintiff amend a plaint for money due upon an implied contract into 
a plaint for damages arising out of breach of an implied contract f 

The parties did not appear. 

The judgment of the High Court ffePAMviE J., and feiRAiGHi, 
J.,) was delivered by 

Straight, J. — This is a reference under s. of Act X of 
1877 by the Judge of the Small Cause Court, Ailaliabad, in 

(1) I. L. E,, 1 All., S5S. 
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respect of certain questions of law that have arisen in a case before 
him, in which one Badr-un-nisa is the plaintiff and Muhammad 
Jan and Abdul Ghani are the defendants. It appears that the 
plaintiff was the obligor of a bond for Rs. 200 of which defendant 
No. 1 was the obligee. On the 1st April, 1877, at the request 
of defendant No. 1, she paid to defendant No. 2 the sum of Rs. 9, 
on the understanding that it was to be credited to her in the amount 
due from her on the bond. On the 20th June, 1878, the plaintiff, 
upon his demand, paid to defendant No. 1, Rs. 299 in satisfaction 
of her debt to him. It now appears that she has paid over and 
above what was actually due from her Rs. 15-7-0 and it is this 
amount she seeks to recover. 

The questions properly arising on the Judge’s reference appear 
to be, — [i) Does the plaintiff’s claim fall within the terms of s. 72 
of the Contract Act? (ii) If it does, can the plaint as filed be 
altered from its present shape to meet the case, without contravene* 
iug the directions of the proviso of s. 53, Act X of 1877 ? {in) 
If not, does the plaint upon its face sufEciently disclose what the 
suit is for, so as to enable the Judge to treat it as one for damages 
without doing the defendant injustice or taking him by surprise ? 

It appears to me that the circumstance of the Rs. 9 having been 
paid to defendant No. 2 in no way affects the nature of the plaintiff’s 
claim. She ought to have been credited in account with that sum 
by defendant No. 1, but she was not, and consequently, when she 
satisfied his demand of Rs. 299 on the 20th June, 1878, and paid 
Bs. 15‘7-0 too much, her cause of action arose. The suit falls 
directly within s. 72 of the Contract Act, and, the plaintiff having 
paid this money by mistake and the defendant having refused to 
repay it when requested to do so, the plaintiff is entitled to recover 
it from him. 

As to the second point the plaint as originally framed no doubt 
treated the plaintiff’s claim as based upon a quasi contract. Accord- 
ing to English precedents, suits for the recovery of money paid by 
mistake are founded upon the fiction of an implied contract and 
promise to pay. But the provisions of the Contract Act, chapter V, 
have superseded this fiction of implied contract and promise, and 
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the repayment of money by a person to whom it hiis been paid in 
mistake is by s. 72 declared to be a duty on the part of such person^ 
the refusal to perform which, when requested, is proper ground of 
an action for damages. The suit of the plaintiff in the present case 
tliereforo is for damages against defendant jNo. 1 and defen Jan t 
No. 2 can ill no wa}^ be a party. The plaint was originally filed 
on the 3rd October, 1879, and was returned for amendment within 
twenty-four hours on the 19di October. It was amended witliiu 
the time limited by the Court and re-filed in its present sbape^ 

I have considerable doiibt as to whether it is competent now for 
further amendment of the plaint to be made, if it be necessary. 
According to the terms of s. 53, Act X of 1877, it was returned 
for amendment ‘^at the first hear mg’ and was amended within the 
time fixed by the Court.” I am disposed to think that it is now 
too late for any further alterations in its shape to be made, h\xt as ibs 
view I entertain upon the third point obviates the necessity for jury 
amendment, it is unnecessary to express any determinate o|>iriJ(3u 
as to thisi It appears to me that the plaint in its present shape, 
although it may be uiartistically framed, indicates sufficiently what 
the suit is for.- It shows elearl3’ on its face that a sum of iis. 15-7-0 
Is demanded by the plaintiff of the defendant, and, as the a|)- 
plication of the Contract Act determines the cause of aetion aod 
the precise nature of the relief to be asked under a state of facts 
such as exists ia the present case, I think, without infringing the 
provisions of ss, 50 and 53 of Act X, the Judge may take cogni- 
scance of tiie plaint as one for damages and dispose of the case under 
s. 6, Act XI of 1865, 

As I liave already remarked, defimdaiit No. 2 must be slriiek offi 
imd he will of course be entitled to his costs. 

fcjPANKiEj J. — I concur. 
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FULL BENCH. 

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Spanl-ie, Mr. Justice 
Oldfield, and Mr. Justice Siraiglit. 

MULCH AND (Plaintiff) -y. SHIBCHARAN UAL ani? others (Defendants)* 

Act F// of 1870 {Court Fees^ Act), s. 17 ^Act Vfll of 1859 {CMt Ptooedure 
Code), s. 9 -.46*1 X of 1877 {Civil Pi-ocedure Code),sti. 44, Multifarious 
snii — ‘^ Distinct Subjects Flam t — MemGrandum of Appeal. 

Held that the words distinct subjects’*^ In g. 17 of the Court Fees^ Act, 1870y 
mean distinct and separate causes of action. Chamtiii Rani v. Ram Dai (1) ob- 
seryed on. 

The plaintiff sued Ms brothers and a nephew for Ms share, according to the 
Hindu Law of inberitance^ and under a will, of the moyeable and inaraoveable 
property of his deceased uncle, by the cancebnent of a deed of gift of the im" 
moveable property in favour of the nephew. Held per Stuart, C- J.y and Straight^ 
J., that, under s. 17 of the Court Fees^ Act, 1370^ the plaint and memorandum 
of appeal in the suit were chargeable with the aggregate amount of the fees to 
which the plaints or memoranda of appeal in separate suits for the moveable 
and immoveable property would have been liable under that Act, 

Per Oldfield, J.,--That court-fees were leviable on the plaint and nienaoran^ 
dum of appeal on the total value ol the claim, the suit not being one of the nature 
to "which s. 17 of the Court Fees’ Act referred. 

This was a reference to the Foil Bench arising out of the follow- 
ing circumstances. The plaintiff in this suit sued his &ix brothers 
and Shib Charan Lal^, the son of one of his brothers, for the posses- 
sion of his share, under the Hindu law of inheritance as well as 
under a wdll dated the 12th October, 1876, of the separate estate 
of his deceased uncle. The plaint stated that the property described 
therein formed the separate estate of Salig Barn ; that Salig Rani 
made a will in favour of the defendant Shib Charan Lai on the 
29th September, 1874, in which he reserved to himself power to 
revoke the will in case the defendant Shib Charan Lai disobeyed 
him or misconducted himself ; that subsequently the defendant Shib 
Charan Lai disobeyed the testator and misconducted himseif, upon 
■which the testator, having revoked the will of the 29th Septembeiv 
1874, made a will in favour of the plaintiff and his brothers on the* 

First Appf^al, No. 15 of IS'TS, from a decree of R, F. SauuderSy Esq, , Judg^* 
of Famkliabad, dated the lith November, 1878, 

(1) I- B., 1 AIL 552, 
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12t}i October, 1876, iu respect of bis whole estate, in which he 
' did not reserve to himself any power of revocation, and under 
which the plaintiff and his brothers were hoidiag possession of a 
portion of the testator’s estate without any opposition on the part 
of the defendant Shib Oharan Lai ; that on the death of Salig Bam, 
whicli occurred on the 30bh July, 1877, the defendant Sliib Oharan 
Lai took possession of the greater part of his estate, under cover of 
a deed of gift alleged to have been executed in his hivour by the 
deceased on the i3th February, 1877 ; that the said deed of gift was 
invalid by reason that it had been executed by the donor while he 
was in an unsound state of mind, that it had not operated, 
and that the donor was precluded bj^ the will dated the 12th 
October, 1876, from alienating his estate ; that the cause of action 
arose on the 30th July, 1877, when Salig Ram died and the de- 
fendant Shib Oharan Lai obtained possession of his estate ; that the 
plaintiff was entitled to a oiie-seveiith share of Salig Ruin’s estate 
according to the Hindu Law of inheritance as well as under the 
will dated the i2th October, 1876; that the defendant Shib Cliaran 
Lai had no right w^hatever in the presence of the plaintiff, accord- 
ing to Hindu Law, nor could the deed of gift be considered valid 
as against the will in the plaintiff’s favour; and that the })iaiiitiff’s- 
brothers had been made defendants pro forma in the suit, as they 
did not join in it. The plaintiff claimed the following relief :: 

The plaintiff therefore prays for possession of the disputed pro- 
perty, valued at Rs 2,69^8- 11-9|, by voidaiice of the deed of gift 
set up by the defendant, and for the value of the moveable pro- 
perty in case it cannot be recovered,, and mesne profits to the date 
of receiving possession from the defendant Shib Charan Lai.” 

The property of which the plaintiff claimed a one seventh share 
consisted of (i) land forming estates and definite shares of estates 
paying annual revenue, settled, but not permanently, to Govern- 
ment; (ii) gardens and indigo factories; (iii) hoase-property ; 
(iv) decrees and deeds of mortgage; and (v) nioveabie property. 
The deed of gift which it was- sought set aside transferred a 
portion of this Luid and tlie whole of the house-property to the 
defendant Shib. Charaii Lai, but did not transfer to him the gardens 
and indigo factories, or decrees and deeds of mortgage, or the 
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moveable property, or any part of sucb properties. The ])laintifF 
valued a one-seventh share of the land in suit at one-seventh of five 
times the revenue payable in respect of the land, or Rs. 1,269 l l-O. 
The one-seventh shares of the other properties he valued at their 
market- values, or at, respectively, Rs. 9G-6-I0|, Rs. SOO-O-O, 
Rs. 4‘'‘5-6-10|, and Rs. 627-3-l§, He paid in respect of his plaint 
an oxl valorem court-fee of Rs. 160 coinpated on the aggregate of 
these values, r 12 ;., Rs. 2,698-1 1-9 1:. On appeal to the High Court 
from the decree of the Court of first instance dismissing his suit, 
th.e plaintiff paid a similar court-fee in respect of his memoranduni 
of appeal.. The taxing officer ot the High Court reported that the 
plaint and memorandum of appeal were insufficiently stamped. 
The reporistated as follows : — The plaintiff claimed to recover pos- 
session of certain immoveable properties, valued at Rs. 1,666-1-10^, 
as also to recover certain documents and other moveable properties 
valued at Rs. 1,032-9-11; total claim laid at Rs. 2,698- 1 1-9 1. 
The oouvt-fee payable on the two distinct subjects embraced in the 
suit and the appeal would amount to Rs. 190, L Rs 110 for the 
claim relating to the imrnoveable properties, and Rs. 80 for the 
claim relating to documents and other moveable properties, but the 
plaintiff-appellant h^s paid only Rs. 160 in both the Courtsr 
There is then a deficiency of Rs. 30 in each or Rs.. 60 in both the 
Courts;-^ 

The Division Rench (Stuabt, G. J., and Straight, J.) before 
which the appeal came referred the matter to the Full Bench. 

The Junior G over nmmt Pleader DimrJca Nath Banarj,i) 

and Miinshi Hanumaii Prasad^ for the appellant, 

Mr. Conlaii and Pandit AjadJiia for the respondents. 

The following judgments were delivered by the Full Bench : 

Ftuart, C. J. — This is a reference to the Full Bench of the 
Court by Straight, J , and myself respecting a deficiency of court 
fees reported to ns by the Office. The question ivas raised in a 
first appeal (No. 15 of 1879) which came before ns as a Division 
Benclp and the report of the Office stated that the plaintiff claimed 
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to recover possession of certain immoveable properties valued at 
JHs. and also to recover certain documents and other 

moveable properties valued at Es. 1,^32-94 1, the total chum being 
laid at Es. 2,698-11-91, The report suggested that there were 
here two distinct subjects embraced in the suit, and that the court 
fees in the ap[>eal should be Bs. 190, ie., Rs. 110 for the claim 
relating to immoveable property, and Es. 80 for the claim relating 
to documents and other moveables. But the plaintiff-appellant 
bad only paid Rs. 160 in the lower Court and this Court, the defi- 
ciency being Rs. 30 in each or Rs. 60 in both Coarts. 
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The question thus raised has been before a Full Bench in the 
case of Chamaili jRaniv. Ram Dai (1), but as the law did not appear 
to us so distinctly laid down in the opinions of some of the Judges 
in that case as was desirable, it appeared to ns that it would l)e 
satisfactory that the question should be reconsidered by tiie 
Court, and we therefore referred the matter to the present Full 
Bench. 

On the general question of the construction to be applied to the 
case, I am not aware that I can express myself more clearly than 
1 did in my judgment in ChamaiU R fui v. Ram Dai (l). I there 
stated that meaning of the words ‘distinct subjects’ in s. 17 of 
Act Yll of 1870 is sh«>wn with sufficient clearness in that section 
itself, wdien it states that ‘ the plaint or memorandum of appeal 
shall be chargeable with the nggre^^ate amouut of the fees to win* eh 
the pldints or memoranda cf appeal in mits embracing separately 
each of such subjects would be liable under the x^ct’. This I think 
can only mean that the two or more distinct subjects are to be so 
chargeable as being distinct causes of action. The words ^ plain ts 
or memoranda of appeals in suits ’ in the section show this to my 
mind conclusively, and it is not enough that the distinct siibieets 
should be merely separate and distinct matters embraced in the 
claim:” and I remain entirely of the Scirne opinion. This s. 17 
plainly relates to multifarious suits which are allowable by s. 45 of 
the Code of Procedure, Act X of 1877, a cireum stance wdiich 
appears to me to supply us at once with the principle by means 

(1) I. L. R., 1 All. 552. 
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;e may solve the difficulty^ showing that distinct sub- 
I for the purpose of the Court Fees’ Act be distinct and 
aims or causes of action in single and separate suits, 
or the purpose of jurisdiction, or the convenience of the 
may be united in one suit. And this is shown still 
y in s. 17 itself, where distinct subjects” are des- 
stinct subjects in suits embracing se'paiately each of 
hs,” in other words, as I understand this section, even if 
the light thrown upon the point by s. 9 of the old and 
the new Code of Procedure, distinct and separate causes 
1 distinct and separate suits. 

rd to the present case I am of opinion that the report 
e is right. The plaint clearly claims, first, possession of 
d property by voidance of the deed of gift, and, secondly, 
iertain moveable property or the price or value thereof, 
daiiily two distinct subjects of suit or causes of action, 
.ust be separately considered with reference to the court 
barged on each. I would, therefore, make an order in 
with the report of the Office. 

IT, J.— I entirely agree in the views and conclusions 
if Justice. 

E, J. —If there was any vagueness in the opinion ex- 
rne, when the subject of this reference was last before the 
sire to explain my meaning, and I hope more successfuliy 
ent occasion, as follows. It was admitted at the hearing, 

, looking at the marginal note to s 17 of the Court ITees’ 
Id not be denied, that the section refers to multifarious 
5 wording of s. 17 of the Court Fees’ Act, “ Where a suit 
wo or more distinct subjects,” may be read with s. 45, 
.877, which runs as follows — Subject to the rules con- 
. 44 the plaintiff may unite in the same suit several causes 
and any plaintiffs having causes of action against the 
idants may unite such causes of action in the same suit.” 
t would embrace two or more distinct subjects* The 
agraph of this section cox'responds withs. 9, Act VIII 
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of 1859, referred to in the second paragraph of s. 17 of the Court 
Fees’ Act. The third paragraph of s. 45 provides thabj When 
causes of action are united, the jurisdiction of the Court as regards 
the suit shall depend on the amount or value of the aggregate 
subject-matters at the date of instituting the suit.”’ This provi- 
sion is of course made with a view to determine the jiirisdic- 
tion of the Court to entertain the suit. But it is noticeable that 
causes of action” and ‘^^subject-matters” are clearly distinguished 
in this section. I would, therefore, say regarding the two or more 
^‘distinct subjects of a suit”, that they are the “subject-matters 
of a suit” in which several “ causes of action ” have been unitedp 
under the provisions of s. 4?5 subject to the rules contained in s. 
44 of Act X of 1877, and, therefore, in such a suit the plaint or 
memorandum of appeal is chargeable with the aggregate amount 
of the fees to which each plaint or memorandum of appeal would 
be chargeable under the Act. The words, be it observed, are 
“would be liable ”, not “ is liable ”, aiider the Act. There must, 
therefore, be several causes of action, and these several causes of 
action must be united in the same suit, and the subject-matters, 
“or two or more distinct subjects,” of each cause of action united 
in the same suit, must be charged, as if each cause had not been 
so united in the same suit, but had been taken into Court by a 
separate plaint or memorandum of appeal. 

Oldfield, J. — The words ^Mnultifarious suits” in the margin 
of s. 17, Court Fees’ Act, and the reference in the last part of the 
section to s. 9, Act VIII of i 859, with which part of s. 45, Act S 
of 1877, corresponds, sufficiently show, in my opinion, that s. 17^ 
Court Fees’ Act, has reference to a suit which embraces two or 
more distinct subjects under separate causes of action, which might 
or ought to have been made subject of separate suits, hi fact, when 
the suit is multifarious and the nature of those referred to in s. 9^ 
Act VI f I of 1859, and s. 45, Act X of 1877. 

In this view, 1 am of opinion that the court-fee should be 
levied in the suit before us, which is not of the nature of those 
to which "s. 17 refers, on the total value of the claiin, i, 
Es. 2,698-11-91. 
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Before Sir Robert Si^arlf Kt.y Chief Justice^ 3:{r. Justice Spaoikie^ Mr. Justice 
OldfeUiy and Mt. Justice Straight. 

CHIiJDI LAL Ahu ANOTiiiiR (flairtiffs) i\ KIRATH CHAND and 

OTliEKS (dKFJBNDANTS).’®* 

Act Vll of IS/O {Court Fees" ACt)^ s. 7, clauses i. and li., s. 12, cL ii., and ss. 17^ 
28 — X q/* 187 7 {Civil Procedure Code)tSs, 44, A^-^Multljanous suit — '^Distinct 
subjects’' — Ft lint — Memorandum of appeal — Suit fur money — Power of the Riyk 
Court to levy courUfeCs on improperly stariipad document. 

The plaintitfs sudd in virtue of a conditional sale which had been foreclosed for 
(i.) possession of a house, (ii.) compensation, in the nature of rent, for its use 
and occupation fiMm the date.oi foreclosure to the date of suit, and (iii.) like 
compensation froQi the latter date to the date on which possession of the house 
should be delivered to them, the defendants having purchased the house sub- 
sequently to tile conditional sale but before the same was foreclosed. The 
plain tifis stated that their cadse of action arose on the date of fdreelosure. 

A?eld(SpANEiE, J. dissenting) that the suit embraced “ distinct subjects” with- 
in the meaning of s. 17 of the Court Fees' Act, 1870, and the plaint and memo-* 
faudum of appeal w^ere chargeable with the aggregate amount of fees ti» which 
the plaints or memoranda of appeal in separate suits for the different claims 
would have been liable* 

Hchi also that, if a document which ought to bear a stamp under the Court 
Fees' Act has been used in ihe High Court, and the mistake or inadvertence 
Which permitted its reception in a lower Court, without being properly stamped^ 
comes to light in the High Court, any judge of that Court may^ imdef s. 28 of the 
Court Fees^ Actj direct that it should be properly stamped. 

Per Spankie, J. — That ci. ih s. 7 of the Court Fees' Act, did not apjrly to the 
third claim, nor was it one for money within the meaning of ch i; of that section^ 
but one for which s. 11 of that Act provided. 

Per Oldfield, J* — That Court-fees were leviable in respect oi the third clainij 
With reference to cl. i , s, 7, and s. 11 of the Court Fees’ Act. 

This was a case which came before the Fali Bench under the foh 
Idwing circumstances: — Tho plaintiffs in this suit alleged that the 
conditional mortgage of a certain house inade in their favour iff; 
1872 had been foreclosed on the 19th May, 1875 : that notwith- 
standing this the defendantsj who had purchased the house in 1B?3 
in the execution of a decree for money, had refused to surrender 
the possession of the house i and they ciaiiiied (i) possession of the 

Second Appealj Ko. 150 of 1879^ from a decree of C. Danlell, Esq., Judge of 
Gorakhpur, dated the 22nd November, 1878. reversing a decree of. Maulvi Ahmad- 
Ullah, Munsit of Gorakhpurj dated the IStn September^ 1878. 
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IionsG; valued at Rs. 275 ; (ii) Rs, 72 


'nature of rent for the use and occupation of tlia lioiiso from the 


niemoraoduin of appeal 
ar stated tliat tlie proper 


(i) Claim for possession 

(ii) Ditto for house -rent ... 

(iii) Future rent at Rs. 2 per iiieiiseiii 

under s. 7, cl. ii.. Court Fees’ Act 


Es. 

21 


p. 

0 


5 10 0 


IS 0 0 


Total .. 


44 10 0 


6S3 


being compensation in tlie 


19.fch May^ 1875^ the date of foreolosurej to the institution of the suit, 
at the rate of two rupees per mensem : and (iii) similar conipeiisa- 
tionforthe ‘‘future” from the institution of the suit to the date on 
which possession of the house should be deli vered to tlieiii. They stat- 
ed that their cause of aetion arose on the 19th May, 1875, the date 
of foreclosure. They paid on their plaint a court-fee of Rs. 26-4-0. 
On appeal from the decree of the Court of first instance awarding 
the plaintiffs possession of the house and ‘Mature” coiiipensatioii, 
the defendants paid on their meiiioranduiii of appeal a court-fee of 
Rs. 26. On appeal by the plaintiffs to the High Court from the 
decree of the lower appellate Court dismissing their suit, the 
taxing-officer of the High Court reported tliat dencient court Tees 
had been paid both on the plaint and the 
in the lower appellate Court. That oftie 
fee payable on the plaint was Rs. 44-10-0, and on the memorandum 
of appeal Rs. 39, computed as follows — 


CiiEDi: Lae 

. v. 

KiiuTa 
C HA Nil. 


(i) Claim for possessicn ... 

(ii) Future rent at Rs. 2 per meiissm 
under s. 7, cl. ii.;, Court Fees" Act, 

Total ... 


21 0 0 


13 0 0 
39 0 0 


In consequence of -this report tlie case eanie be 
Bench together with that of Mul Clicind v. thi!) 
with the report of which it should be read. 

Pandit Bukamhhar NoJli^ Munshi Siudt Rain, ana 

Masan^ hr the appellants.' 

(1) See anfe p. tVI, 
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The Senior Govermmetit Pleader (Lala Juala Prasad) and tlie 
I imior Government Pleader (Babu D mark a Nath Banarji), for file 
respondents. 

The following judgments w^'ere delivered by tbe Bull Bencli : 

StuaeTj 0. J. — This case also came before us on the report 
of the Office. It appears that there is no deficiency of court-fees 
ill this Court, but that there is a deficiency to the extent of Ks. 
18-6-0 on the part of the plaintiff in the Munsifs Court, and of 
Ks. 12-12-0 on the part of the defendant in the lower appellate Court. 

Pandit Bishambhar Nath for the appellants objected that this 
Court had no jurisdiction at this stage to entertain the question 
relating to the deficiency of court-fees reported by the Office, but 
I am clearly of opinion that s. 28 of the Court Fees’ Act gives us 
full power for that purpose. 

On the merits of the question respecting the court-fees to be 
charged, this case falls within the principle of the decision we have 
given on the same legal question in First Appeal No. 15 of 1879 (l)p 
According to the principal recognized in that case the report of 
the Office in this case is clearly right, and the additional court-fees 
to be paid by both parties is ordered accordingly. 

Straight, J. — I agree in the views and conclusions of the 
Chief Justice. 

Spankie, j. — T he learned Pandit Bishambhar Nath appears to 
question the power of this Court to decide that a document found in 
the record of a case sent up in appeal or on reference, as for revision, 
to this Court should be properly stamped. With reference to fees 
in other Courts than the High Courts and Presidency Small Cause 
Courts, the pleader argues that our power of interference is limited 
by s. 12, cl. ii, of the Court Fees’ Act. But I would claim full 
power for the Court’s interference, quite outside chapters II and III 
of the Act. S. 28 provides that no document which ought to bear a 
stamp under the Act shall be of any validity, until it has been pro- 
perly stamped. The section deals with the case in which a docu- 
ment through mistake or inadvertence has been received, filed or 
used in any Court, without being properly stamped. Such a docu- 
ment may be returned at the outset by the presiding J udge of tha 

(1) See ante p. 676, 
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Court in which it has been so received or filed or used, or if the do- 
cnaieat has been received, filed or used in a High Court, any Judge 
of that Court, may, if he thinks fit, order that such document may 
be stamped as he may direct. But the section does not say that the 
High Court Judge can interfere only when this document has actu- 
ally been filed in his Court. If the document has been used in 
the High Court, and the original mistake or inadvertence which 
permitted its reception in a lower Court, without being properly 
stamped, comes to light in the High Court, any Judge of that 
Court may direct that it should be properly stamped, always having 
regard to the fact that it must be a document chargeable under 
the Court Pees’ Act. This construction appears to be quite reason- 
able and consistent vrith the concluding provision of the section, 
and on such document being stamped accordingly the same and 
every proceeding relative thereto shall be as valid as if it had been 
properly stamped in the first instance.” In fact, %Yhea the insuffi- 
ciency of the stamp has been detected and when a proper order has 
been made and carried out, the original mistake or inadvertence 
and all subsequent consequences of such mistake or inadvertence 
are cured. 

On the other question iny opinion in the reference regard- 
ing First Appeal No. 15 of 1879, Mul Cliajid, plaintiff (1), would 
govern this case. 

The suit does not appear to be multifarious within the terms 
of s. 17 of the Court Fees’ Act. It is one for immoveable property, 
and a claim for arrears of rent in respect of the pjroperty claimed 
is joined with it under s. 44, Hale to which s. 45 of the 
Procedure Code is subject- I do not think that the plaint w'ould 
be chargeable as provided by s. 17 of the Court Fees’ Act. The 
application of clause ii, s. 7 of the Court Fees’ Act seems altogether 
wrong ; the plaintift asks for house-rent in future, as he would ask 
for the mesne profits from the date of decree to the date of posses- 
sion under the decree. It is not a claim for money in the meaning 
of cl i. ; the rate is known, but not the sum that would oe actually 
due when possession was given under the decree. Frobaoly s. 11 
of the Court Fees’ Act provides for this part of the clainn 

(1) See p. 676. 


1,S80 


Chedi Lai* 
Kieath 


686 

ISSO 

€h:'.di Lal 

V. 

Kirath 

CilAND, 


iSSO 

Fehruai'y 5. 


THE INDIAN LAW BEPOBTS. [VOL. IL 

Oldfield, J. — The suit in my opinion embraces distinofc sub- 
jects of the nature of those referred to in s. 17, Court Fees’ Act, 
Here the claim for possession of the house and the claim for rentj, 
which in this suit is by -way of damages, arise out of different 
causes of action and might have been made subjects of different 
suits. So much of the claim as refers to future rent should be 
charged for court-fees under cl. i., s. 7, leviable under the pro- 
visions of s. 11 of the Act. The objection is quite untenable that 
this Court has no power to interfere to order that the documents 
shall be properly stamped, as fall power to that effect is conferred 
by s 28, Court Fees’ Act 


CIVIL JUPvISDICTIOK. 

Before Mr, JuHice Ptarson and Mr. Justice StraigliL 
MIAN Jz\N (auction-purchaser) v, MAN SINGH (DEeREE-iioiiEER).’^^ 

Bale in cveciiilon’^ Act X o/’18T7 CCiail Procedme Code)^ ss. 311, 

of judgment. 

On the clviy fi^ed for the sale of certain immoyeahle property in the execution 
of a decree the Court made an order postponing the sale, hut the sale had been 
effected before such order reached the officer conducting it. The Court, no appli- 
cation having been made to set aside the sale, passed an order couffrining 
it. Subsequently, an application by the decree-holder for a review of this 
order having been granted, the Court passed an order setting the sale aside as ille- 
gal. Beld that, the sanction to the sale originally given having been withdrawnp^ 
the sale could not legally be held, and that the sale which was effected, the order 
of postponement notwithstanding, was unlawful and invalid, and in reviewing its 
first order and in setting aside the sale as illegal the Court executing the decree 
had not acted nl/ra vires and its action was not otherwise illegal (1). 

On the day fixed for the sale of certain immoveable property in 
the execution of a decree, the judgment-debtor applied to the Sub- 
ordinate Judge of Aligarh, the Court executing the decree, for the 
postponement of the sale. This application was granted, the Sub- 
ordinate Judge making an order for the postponement of the sale. 
Before this order reached the officer appointed to conduct the saie^ 

^Application No. 4SB. of 1S79, for revision of an order of W. C ff'umer, Esq.j^ 
Judge of Aligarh, dated the 5th September, IS79, and of an order of Maulvi 
Earid-nd-din Ahmad, Subordinate Judge of Aligarh, dated th.e 2Sth Jaly,,lS'79. 

(I) See also Maijha Singh v. Jkow Lalj II. C, B., N,-W. 1874. p. 35-4«. 
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the property had been sold. The Subordinate Jiidf^e subsequently, 
no such application to set aside the sale as is mentioned in s. 311 
having been made, passed an order confirming the sale. Tlie 
decree-holder subsequently applied to the Subordinate Judge fora 
review of this order. The Subordinate Judge graiited this appli- 
cation, and on the 28th Jnhy 1879, made an order setting aside ilie 
sale on the ground that it was invalid, inasraiicli as an order for its 
postponement had been passed. The purchaser, Vvho had been a 
party to the proceedings taken in review, appealed to the District 
-Judge against this order. The District Judge lield that an appeal 
would not lie to him from the order. The purcliaser thereupon 
preferred the present application to the Higli Court in which he 
prayed for the revision of the orders of the lower Courts, alleging 
that the first Court had exercised a jurisdiction not vested in it 
by law, and the second Court had refused to exercise a jurisdic- 
tion so vested. 

Mir Ahbar Husain^ for the petitioner. 

Munshi Hanuman Prasad, for the opposite party. 

The judgment of the High Court (PEAEso>q J. and Straight, 
j.j W'lis delivered by 

Pearson, J. — The. first plea in appeal is abandoned as unten- 
able. The statement contained in the second ground of appeal is 
not accurate. What appears from the proceedings is that the 
20th September, 1878, had been fixed for the sale of the judgment-* 
debtor’s property in execution of decree in pursuance of an order 
of the Subordinate Judge, who, on tliat same date, on the judg- 
ment-debtor’s application, ordered the sale to be postponed. The 
sanction to the sale originally given being ilias withdrawn, it 
follows that the sale could not legally be held, and that the sale 
which was efi’ected, the order of postponement Dotwithstandingj 
wnas unlawful and invalid. It is true that the sale had been effect- 
ed before the order directing its postponement had reached the 
officer conducting the sale, but the cireuio,stai.ice, though it exo- 
nerates him from blame in the matter, does not make the sale good 
and ' valid. It is to be regretted that the Subordinate Judge 
should have confirmed the sale which he now rightly proiiotinces to 
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liave been wholly illegal. It seems that he thonght himself precluded 
from setting it aside suo motu, and no application had been made 
to him to set it aside. Shortly after he had confirmed the sale 
an application was made to him by the decree-holder to review his 
order confirming it, whereupon he set aside the sale as illegal, and 
so virtually reversed his former order. In reviewing his order 
and setting aside the sale as illegal, we cannot say that he acted 
ultra vires or that his action was otherwise illegal. This applica- 
tion is therefore disallowed and dismissed with costs. 

Application dismissed. 


APPELLATE CIVIL. 


Before Mr. JmHce SpanJeie and 3dr. Justice Straight 
BAN^O (Dependant) v. Plli MUHAMMAD (Plaintiff).* 

Bold —Mortgage— Registration — Act XX of 1866 {Registration Act),s. 17* 

The immoveable pToperi-.y charged by a bond payable by instalments, dated the 
I7th December, 1866, was charged for both principal and interest, and the first 
instabxient was payable within three years from the date of the bond with the accu- 
mulated interest, and the amount then becoming due exceeded Rs. 100. Held, in a 
suit on the bond, that it was an instrument creating an interest in immoveable pro- 
perty of the value of Es. 100 and upwards and under s. 17 of Act XX of 1866 required 
registration, Rajpati Knar v. Ramsulchi Kuar (1) followed. 

This w^as a suit for Rs. 199-13-9, being Rs. 50, the principal 
amount, and Rs 149-13-9, the interest, due under a bond dated the 
17th December, 1866. The plaintiff, to whom this bond had been 
assigned by the obligee, one Ali Bakhsh, claimed to recover the 
money in suit by the sale of the immoveable property hypothe- 
cated in the bond. Under the terms of the bond the defendant 
promised to pay the obligee Rs. 50 in manner following, that is to 
say, Rs. 20 with interest at two rupees per cent, per mensem 
within three years, and Rs. 30 with interest at Rs. 3-2-0 per cent, 
per mensem wfithin four years;’’ and he hypothecated certain 

* Second Appeal, No. 964 of 1879, from a decree of Maulvi Sami-ul-lah Khan, 
Subordinate Judge of Moradabad, dated the 7tli May, 1879, modifying a decree of 
Maulvi Am- ud-din, City Munsif, dated the 6th February, 1879. 

(1) I. L. E.,2 A11. 40, 
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immoveable property as security for the payment of tbe entire ISSO 

money secured by this bond, principal and interest.” The defend- bTxso 

ant contended in defence to the suit that by s. 17 of Act XX of 

1866 the bond required to be registered, and being unregistered it mad^ 

could not affect the property hypothecated therein. The Court of 

first instance allowed this contention and dismissed the suit. On 

appeal by the plaintiff the lower appellate Court held that under 

s. 17 of Act XX of 1866 registration of the bond was not neces.sary, 

and gave the plaintiff a decree for Rs. 191-13-9, directing that this 

amount should be recovered from the property hypothecated in the 

bond. 

The defendant appealed to the High Court. 


Shaikh Mania BahJtsh and Shah Asad Ali, for the appellant. 


Munshi Mcinwnan Prasad and Mir Zahur Ilusain^ for the 
respondent. 

The judgment of the Court (Spaneie, J., and Steaight, J.,) 
was delivered by 

Stsaisht, J. — It seems to us that this appeal should prevail. 
By the bond of 17th December, 1866, the property was charged 
for both principal and interest. The first instalment was payable 
in three years from the date of the bond with the accumulated 
interest, and the amount then becoming due would exceed Rs. 100. 
It was therefore an instrument creating an interest m immoveable 
property of the value of Rs. 100 and upwards, and under s. 17 of 
Act XX of 1866 required registration. The present case is anal- 
o<mustoone decided by Pearson, J. aud Oldfield, J.', in 
Singh Y.llamsukU Knar (1), and the view we now hold is in 
accordance with the current of decisions in this Court (,2), to which 
our attention was called in the course of the hearing. The appeal 
is decreed with costs, the judgment of the lower appellate Court 
reversed and the decree of the Munsif restored. 

Appecil allowed. 


n 2 Ail. 40. ^ 7. 

2) See Ahmad Bahksli t. Gohtndz, 
d Xi., 2 AIL 216 ; Karan Smgh r. 


Mam Lai, I. L. E., 2 All. 90 ; and Dar^ 
shan Sinak V, jiaiiwaulaf 1. L, E... 1 

AIL 274, " 
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Before Bohert Stuurt, IvL^ Chief JustleCf and Mr. Justice Pearson. 

GIRDHARI DAS (Defendant) v, POWLETT, POLITICAL AGrEN'T and 
SUPERINTENDENT of the KOTA E,AJ on the part of the 
GOVERNMENT op INDIA (Plaint iff). ^ 

Parties to a Suii — Political Agent — Superintendent of Bag. 

A suit for property belonging to the Rajah of Kota was brought in the name 
of the ^ Political Agent arid Superinteudeiit of the Kota State, on the part of the 
Government of India.” Held that, if the Rajah was the proprietor of the pro- 
perty, he should have been the plaintiff, or, if his right and interest therein had 
passed to Government, the Government should have been the plaintiff, but the 
Political Agent and Superintendent of the Kota State was nut entitled to sue for 
the property. 

This suit was instifcufced in tlie Court; of tlie Subordinate Judge 
of Agx'a in thename of Major P. W« Powletfc, Political Agent and 
Superintendent of the Kota State, on the part of the Government 
of India,” the plaintiff claiming certain moveable and immoveable 
property belonging to the Kota State. The defendant set up as 
a defence to the suitj amongst other things, that it had been insti- 
tuted in the name of the wrong person, stating in his written 
statement, dated the 24th "November, 1877, as follows Since 
the plaintiff' admits that the property belongs to the State, lie is not 
competent to file the suit in his own name as Political Agent and 
Superintendent on the part of the Government of India : neither the 
Government itself nor the plaintiiff as its representative is competent 
to file this suit;” In his written statement, dated the 19tli Decem- 
ber, 1877, the plaintiff stated as follows ^‘^The Kota State was 
placed under the management of the Government of India on the 
application of the Rajah himself, and it is entirely managed by the 
Govenimentj and Major Powlett has been appointed Political 
Agent and Superintendent of the State, on the part of Govern- 
ment : he alone and no other person therefore is competent to 
institute this suit, and in fact this suit is instituted by the plaintiff 
for the benefit of the State of Kota, as representative of the Chief 
and not in any other capacity.” It appeared from the evidence 
■ adduced by the plaintiff that in or about 1873 the Mabarao of 
I^ota had invited the British Government to provide for the duo 
administration of the Kota State promising to abide by w^hatever 

First Appeal, No. 163 of 187S, from a decree of Mauhi Maksud All Ehaiia 
Subordinate dudge of Af ra, dated the 23nd August, ISIS , 
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arrangements might be made for that purpose. Accordingly the 
Governor-General in. Council appointed one Nawab Sir Faiz Ali 
Khan, K.O.S.L, minister for the Kota State, whose powers were 
thus defined in the letter appointing him, addressed to him by the 
Agent of the Governor-General in Council in Rajputana, dated 
the 5th February, 1874: You are invested with full powers of 
administration, subject only to the general advice and control of 
the Political Agent, Harauti, and myself: jou. will refer to us in 
any matters of difficulty and importance : His Excellency the 
Viceroy and Governor-General further deems it indispensable that 
His Highness the Maharao of Kota should be absolutely prohibited 
from interfering with or thwarting your proceed ing.s : that His 
Highness should receive a suitable allowance for his support : 
that- all debts in future contracted by His Highness should be 
ti'eated as unauthorised and irrecoverable; that His Highness 
should have no power whatever to tamper wdth the revenues of the 
state ; that your proceedings as minister, v/heii concurred in by 
tlie Political Agent and myself, shall, if necessary, be enforced by 
the British Government : that the appointment of subordinate 
officials shall be left to my discretion, and that any inember who 
may be associated with you in. the adininistrati. n of the Kota State 
shall be in subordination to you and bound to execute your require- 
ments.’’ in Ueceniber, 1876, the Governor-General in Council 
appointed Major F. W. Powlett to the charge of the Kota State 
in the room of Nawab Sir Faiz Ali Khan, K.C.S.L 

The first issue for trial framsd by ihe Subordinate Judge was. 
Regard being had to the administration of the Kota State, is the 
snit brought by the Political Agent and Superintendent enter- 
tainable or not”? The Subordinate Judge held on this issue 
that the suit so brought was entertaioable. His reasons for so 
holding appear from the following extract from his judgment : — 
The papers relating to the appointment of tiie s<aid officer sliovr 
that the arrangement regarding the management of the Kota 
State was made in a special manner with the sanction of His 
Excellency the Viceroy and Governor-General of India in Coimcii ; 
that a sum of money has been fixed for the personal expenses ot 
the Rejah ; and that he has nothing toAo with the admiiiistratioii of 
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1880 the Stfitej wliioh is in every respect governed by ithe Agent and 

— ~ Superintendent, subject to the supervision of the G-overnaient of 
India. There is no law or ruling which would lead me to hold 
PowLMx. the suit to-have been illegally brought in the name of the Agent 
and Superintendent, nor is there any ground for .making such a 
presumption, inasmuch as it would be clearly improper to Judge 
of the Eajah, who 4s an intelligent person and attained the age of 

majority, according to those ordinary persons to %vhom the law i# 
applicable. Even in the cases of the minor chiefs whose states 
are managed by Agents under the supervision of the GloverBment 
of IndiUj suits are not prohibited to be brought in the naraes of 
those Agents ; moreover, the powers vested in the present Agent of 
Kota, who in addition to the usual title of Agent bears ' the 
-special title of Superintendent, and in the letter .of his appoint- 
ment absolute powers are granted to him, must be considered to be 
far superior to those vested in the other Agents. Conseig^uently, as , 
he can'dischargeallthe important and intricate business of the 
-State under . the .powers vested in him, and is in every reapeot 
Mesponsible.fordt, there is no reason why he should not institute 
• ibis suit, which is brought only for the benefit of the State, in hi » 

own name. Now, as far as I can see, I think the suit is properly 

brought iu the name and designation used in the plaint, and con- 
sidering all the procedure of bhe Oivil Courts, there appears to bo 
no harm at present or in future' in passing a decree in that name.” 
The Subordinate Judge eventually gave the plaintiff a decree for 

the immoveable property claimed. 

The defendant appealed from this decree to the High Court, 

contending that the suit had been instituted in the name of the 

wrong person and was consequently not maintainable. 

Mr. Ifouiard, Mr, and MnnsH Sub/t Earn, for the 

appellant. 

Mr. Colvin, the Junior Oovemmenl Pleader (Bahu Dwarka 

Hath Banarji), and Pandit Nand Lai, for respondent. 

The following judgments were delivered by the Conrt t 
Stuabt, C. J.— This appeal must be allowed. Indeed, no 
'BeriouS attempt was made at the hearing before us by the counsel 
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for the respondent io stipport tlie jad^mentj> and I must express 
mj surprise and disappointment, that so experienced an officer as 
the then Subordinate Judge of Agra should hare been content to Djrflk 
have given such reasons as he assigns in his judgment for holding FowiIitt. 
that the suit in this instance had been properly laid. It is not 
pretended that the Rajah is a disqualiSed proprietor under the 
Court of Wards, or th it he has been in any respect divested of Ms 
rights of property over his estate ; and as for the suggestion that 
the position assumed by the Government of India and its Political 
Agent in this suit could be justified as an act of State, such a con- 
tention cannot for one moment be admitted. The claim for inter- 
ference on the part of the Government of India, whether in its 
own name or in that of its Political Agent, is ono' based entirely 
on a correspondence shewing the necessity of the management and 
administration of the estate being fora time taken out of the hand^ 
of the Rajah, and he himself no doubt acted wisely in applying to 
the Government for assistance in his troubles. But it is a very 
ditferent thing to say that such management and administration 
gave the Government, not only the power to administer the estate 
for the benefit of the Rajah, but to deprive him of his right and title 
in it and his dominion over it, to such effect, that the Government * 
could by itself, or by any of its officers, deal with it and with 
parties indebted to it as if it was the Governments own indepen- 
dent property. For, however large the power of the Government 
might be in the way of administration and management, the right 
to the estate itself and every part of it, the title to the estate and 
ail that constitutes m re in regard to it, remained in and was 
inherent in the Rajah himself, and such a suit as the present could 
only be brought in his own name, by which means, and by which 
means alone, could his consent as the true plaintiff be made to 
appear on the face of the record. In such a ease the Governmeiit 
of India neither have themselves, nor can they delegate to others, 
any larger powers than those that could be gi ven to any other 
administrator or manager ; and the principle on which this view 
of the case rests is that no man: who is sui jurw can be deprived 
of his property, for a single moment, or for any purpose whatever, 
excepting bj his own deliberate eoBsent and aet, such an act on bis 
part as would in law have the effect of al once divesting hiiMeif of, 
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important and likely J ^ is his and his alone, 
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The appeal is allowed and toe sdit is dismissed with eosts in 

both Courts. . 

appeal decreed with costs, . , „ ^ 

Appeal allowed* 
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Before SiMtSluaH,Kt., cm Justice, Mr. 

^ Spc^. Mr. M OUJidd, and Mr. Justice Straight. 

EMPBESS of INDIA v. SEI LAL and omees. 

Act XLrcif ISSO (Penal Code), ss. 872, ^^Si^ing or semng rrAor for the 
puTposQ of prostitutioTif 

true. MeU,per Stoaet, 0. J , ttat sueE persons could no 

facte, of offences under ss. 872 and 373 of tEe Indum Penal Code. 0 
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J. and Steaight, J., that, if such girl was disposed of for the purpose of marriage, 
it could not he said, because the marriage might be invalid under Hindu law, that 
such persons acted with the intention that she should be employed or used for the 
purposes of prostitution or for any unlawful and immoral purpose, or that 
they knew it to be likely that she would be employed or used for such purpose, 
and consequently they could not be convicted of an offence under those sections. 
Per Peauson, J., and Spaneie, J., that, such girl having been disposed of for the 
purpose of marriage, although the marriage might be objectionable under Hindu 
law, it did not appear that it was wholly invalid, and therefore such intent or 
knowledge cou'd not certainly be presumed, and such persons could not be convicted 
of offences under those sections. 

This was a reference to the Full Bench by Straight, J, The 
facts out of which the reference arose and the point of law referred 
are stated in the order of reference. 

Straight, J.— These are appeals against a series of convictions 
by the Officiating Sessions Judge of Gorakhpur, The appellants 
were charged under ss. 372 and 373 of the Penal Code. The evi- 
dence establishes that they, by falsely representing certain girls 
of the Baniah, Dome and other castes to be memhers of Kayasth, 
Eajpul, and Ahir families induced a iiiiinber of Kayasths, Raj- 
puts, and one Ahir to take these girls to wife and to pay money for 
them to the appellants in full belief that the representation was 
true. The question I have to refer for the decision of the Full 
Bench is whether under such circumstances the convictions on 
ss. 372, 373, Penal Code, can properly stand 

The Junior Government Fleader Dwarka Nath Banarji)^ 

for the Grown. 

The accused persons were not represented. 

Stuart, 0. J. — On the facts as stated to us in this reference 
and as explained at the hearing, it is quite clear that the convic- 
tions under ss. 372 and 373 cannot stand. The offence apparently 
committed by the accused was cheating. There can be no doubt of 
the immorality of the purpose and motive on the part of the accus- 
ed, but I hesitate to say that their conduct was unlawful in any 
absolute sense. On discovery the girls, who by fraud had succeeded 
in becoming wives, and who had in the meantime communicated 
loathsome disease to the unfortunate men who had married them, 
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were turned out of' their so-oalled husbands’ houses, and it would^ 
appear from what was- stated at the hearing that their coiirse of 
life thereafter wais that of prostituiion, so that what began in 
fraud to the husbands- has ended in the permanent degradation of 
the wives tbeinselVes-. Again, the girls appear to have been parties 
to the fraud committed on their husbands, having been duly insi- 
tructed beforehand; by the accused as to the part they were to play 
and the deceit they were to> practise on the uiibappy men, and; they* 
acted the part so well that the ceremony of marriage >vas gone* 
through without any suspicion being entertained that anything 
was wrong. That this state of things could -not be i*eached by any 
law, civil or criminal, . I hesitate to- Vi ffirin* ThO' appellants in the 
present case .might have been tried for cheating under s. 415 of 
the Penal Oode, and- I am; inclined^ to- think that a very strong: 
argument might be imuntaiaed in-siipport of the opinion that these- 
girls, wives though they be, were guilty of abetment and conspiracy^, 
within the scope, and meaning of s. 107. The convictions, however, 
under ss. 372 and 373 were -al tog etlier mistaken, and should; be set 
aside. . 


Peabso^, J. — If, as I under stand" the referring order to meany 
the evidence establishes no -more than. this, that the appellants, ^‘by 
falsely representing certain girls of the Baniah, Dome and other' 
low castes to be members of Kayastb, Rajput, and Ahir families,^ 
induced a number of Kayasths, Rajputs, and one Ahir to take 
these girls to wife and^ to pay money for them* to the appellants in? 
full belief that the representation was true”, then I am clearly of ‘ 
opinion that they cannot be convicted of. the offence defined^ in 
s. 372, Indian Penal C(xie. For conviction of that offence it must 
be proved that the accused intended that the minor should' be em.- 
ployed or used for the purpose of’ pmstitution or for some unraw- 
ful and immoral purpose,, and knew it to be likely that the minor- 
would be so employed* or used. Not only are we given to under- 
stand that evidence of such intent or knowledge is wanting ; but it 
would seem that under the circumstances such intent or know- 
ledge cannot certainly Be presumed. The girls were disposed of 
for the purpose of being married, and, although the marriages^ 
might have been objectionable under Hindu law on the groundl 
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of tliG iii6{|uality in respect of socijil stjitiis of tlie respectivo par- 
ties to theiHj it does mot appear that they would have beeu whollv 
invalid ihe offence of which the appellants were apparently 
guilty was cheating as defined in s. 415, Indian Penal Code. 

Spakkie, J.— 1 concur in the opinion of Mr. Justice Pearson. 

Oldfield, J. If the accused intended dofjd fide that the girls 
should be taken in marriage, althougli, bj reason of difference of 
caste, no legal marriage might take place under Hindu law {and 
on this point it is unnecessary to give an opinion), yet the accused 
will not be guilty of an offence under ss. 372 and 373, Indian Penal 
Code, for it cannot be said that they acted wdUi intent that the 
girls should be ^em ployed or used for purpose of prostitution or 
for any unhwful and immoral purpose, or that they knew it to 
likely that they would be employed or used for such purpose. The 
reference does not require us to go further in our reply or to say 
what offence under tlje Penal Code the accused may have com- 
mitted. 

Steaight, J. — Upon the question I have submitted to the Full 
Bench in this reference, I am of opinion, that the convictions under 
ss. 372 and 373 cannot be sustained. The main object and real 
intent of the accused was to get money and the representations 
made were merely the means to that end. I do not think it can 
be said, that the prohibited act was done wuth the intent, that the 
minor should be used for an unlawful and immoral purpose.’^ 
All the false statements were directed to convincing the proposed 
purchasers of the girls of their caste qualifications for marTiagey 
and the Sessions Judge specifically found that the buyers were 
deceived. This is clear from the foot, that in each case the cere- 
mony of marriage w^as gone through with ail the accustomed foi^ 
malities attending such proceedings, and it is equally plain, that 
the accused, never contemplating that discovery of their frauds 
would take place, intended, that the girls should live as the 
wdves of their purchasers. It was contended by the Junior 
Government Pleader, that, as in point of fact no proper or recog- 
nizable marriage could take place between persons ‘of these differ- 
ent castes, the accused must be assumed to have intended the 
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natnral conseqaences of their acts, namely, that the ultimate posi- 
tion of the girls would he that of mere mistresses. Even if this be 
so which I very much doubt, it cannot be said, that that is an 
» unlawful and immoral purpose.” It may be immoral, but it is 
impossible to say it is unlawful. The mischief aimed at by these 
sections was traffic in female minors for purposes of “prostitution, 
that is, in its perfectly well-understood sense, «or for any unlawful 
and immoral purpose” of a like description. But here a form of 
marriacre, no matter what its precise character was, was gone 
through, and though the men who took part in it have been pun- 
ished by being put out of caste for disregarding the rules and 
reoulations of their community, it does not appear to me, that the 
girls should, for the purposes of the law, be regarded as any the 
less the wives of those excommunicated persons. 

Entertaining the views I do, I am of opinion that the convic- 
tions under ss. 372 and 373, Penal Code, must be set aside. 
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APPELLATE CITIL, 


Before Mr. Justice SpanJcie and Mr. J usticc Straight. 

JANKI BAS (Befjendant) v . BABRI NATH (Plaintiff).’** 

8dt for money charged on Immacealle Propcrty-JuHsdiciion-Mortga.ge-I'iret 
and second nioHgages-Sdes in execution of decrees, enforcing mortgages-Auctson- 
purchasers. 

Held timt a suit for money eharged on immoveable property k wMch tbe 
money did not exceed Rs. 1,000, although the value of the immoveable property did 
exceed that sum. was cognizable by a Munsif, such property being situate within the 
loeal limits of his jurisdiction. 

Certain immoveable property was sold on the same day in the execution of two 
decrees one of Which enforced a charge upon snob property created in 1864 and the 
other a’oharge created in 1867. Held that the purchaser of such property at the sale 
in the execution of the decree, which enforced the earUer charge, was entitled to the 
possession of such property in preference to the purchaser of it at the s^e in the 
Secution of the decree which enforced the later charge, notwithstanding the latter 

had obtained possession of the property in virtue of his purchase. Ajoodhya, Pershad. 
Y, Moracha Kooer Q.') distinguislied. 

’ * Anneal No 785 of 1879. from a decree of H. Lushmgton Esq., 

of IllSl May,187». reversinga decree of Q. E. Kaox, Es-l.. 

8nhordin&te Judge, dated the 24th December, 18/... 

O) 25 W. R., 254. 
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On tlie 14tli November, I 8645 one Oliotay Lai executed a bond 
in favour of Munni Bibi in wliich he promised to pay her Bs. 500 
with interest at two per cent, per mensem within two years, and in 
which he hypothecated his propidetaiy interests in a certain house, 
situate at Allahabad, as collateral security for such paymeni 
Ou the 24th June, 1867, Chotay Lai executed a bond in favour 
of Janki Das, the defendant in this suit, in which ho promised 
to pay him Rs, 1,800 with interest at one per cent, per mensem 
within seven years, and in which he hypothecated a moiety of 
the same house as collateral security for such pavment. Munni 
Bibi sued Chotay Lai on her bond, in the Court of the Muusif of Al- 
lahabad, for Rs. 720, and obtaineda decree on the 9th March, 1872, 
giving her a lien on the hypothecated property for that amount 
Janki Das subsequently sued Chotay Lai on his bond in the 
Court of the Subordinate Judge of Allahabad, and obtained a 
decree on the 1st August, 1874, giving him a lien on the hypothe- 
cated property for the amount of the decree. On the 10th Decem- 
ber, 1877, a moiety of the house, being the interest of Chotay 
Lai theiein, was put up for sale in the execution of Munni Bibi’s 
decree under the order of the Munsif, and was purchased by the 
plaintiff in this suit, Badri Nath. On the same day the same pro- 
perty was put up for sale in the execution of Janki Das’ decree 
under the order of the Subordinate Judge and was purchased by 
Janki Das, who obtained possession of the property in virtue of 
his purchase. Badri Nath, on endeavouring to obtain possession 
of the property in virtue of his purchase, was resisted by Janki 
Das. On his complaint the Munsif inquired into the matter of 
the resistance and made an order against him. He accordingly 
brought the present suit against Janki Das to establish h:s right 
to the possession of a moiety of the house. The defenJant stated 
in his defence to the suit as follows: -^‘Chotay Lai, the jodgment- 
debtox and originai owner of the house in dispute, was indebted 
to several creditors : to defraud those creditors of their just dues 
and to secure his house from attachment, he executed, without con- 
sideration or any money paid, under false language and with dis- 
honest intent, a bond in favour of Munni Bibi, his sister : this bond 
after execution and registration he kept in his own possession : as 
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soon as tte creditors came down upon him he borrowed from Bam 
Prasad, brother of the defendant, Rs. 1,000, through Munni Bibi, 
and executed a bond for the same ; this bond bears date 24th June, 
1867 : a short time before the date for paying this bond fell due, he 
got Munni Bibi to bring a case against him founded upon the bond 
in her favour and caused a decree to be passed against him on the 
9tli Marcii, 1872: Munni Bibi, her mother, and the judgment- 
debtor himself have told many persons that the bond in favour of 
Munni Bibi was written only to keep the property from attachment, 
and that no consideration ever passed for the same : as the bond 
upon whieh the decree was passed under which plaintiff eventually 
became a purchaser was one without consideration and collusive,, it 
follows that rights resting upon the auction under such oircum- 
stances can bear no comparison with defendant’s claim, which is a 
. just one and free from all taint of collusion: further the plaintiff 
by another act of collusion caused the bouse to fetch at auction a 
much lower sum than it was really worth”. 

The issues ixed by the Subordinate Judge were (i), Which of 
the two decrees confers a prior right upon the purchaser, and (ii). 
Was the decree passed by the Munsif of Allahabad on the 9fch 
March, 1872> one within the jurisdiction of that Court. The 
Subordinate Judge dismissed the plaintiff’s claim for the reasons 
stated in the following extract from his judgment : — In this case 
the rival applicants for possession of the same half of a house situate 
in the city of Allahabad are Badri Nath and Janki Das. They both 
base their claims upon a purchase at open auction held by two 
different Civil Courts on one and the same day. There is no 
evidence tendered to show whether there was any priority of time 
in the sale. It is, ho\vever, undisputed that Janki Das was the first 
to obtain possession and that he has been in possession ever since. 
Being a possessor with a title it is incumbent upon the plaintiff to 
show that he has a better title under which to demand the re-con- 
veyance of the property from defendant to himself. The position 
in which defendant stands is briefly this. There has been a publio 
avowal of a sale between the Civil Court as agent for the judgment- 
debtor and the defendant as vendee. The transfer was at once 
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complete. It was perfected by possession, and the defendant ean 
now only be compelled to re-con vey to a prior vendee. If the 
plaintiff could show such priority be ought to have done so. 
Instead of this he has confined himself to showing that the decree 
under which he purchased proceeds from a bond of an earlier ‘ 
date than the bond which led to the execution and sale under 
which defendant purchased. There might have been some object 
in this had he been striving to establish a charge upon the property 
in dispute. The bond was not in bis favour, but in favour of 
Munni Bibi, and even to her it gave only a lien upon tbe house 
hypothecated therein. The document, which stands upon the 
file as exhibit A, shows that the mortgage in favour of the lady was 
a simple mortgage in which the borrower bound himself personally 
for the repayment of the loan with interest, and pledged his land as 
a collateral security for such repayment. Under such a mortgage, as 
Mr. Macpherson (1) shows, the mortgagee, having obtained a 
decree, proceeds in execution to sell the land and out of the proceeds 
of the* sale to satisfy his claim. 

Munni Bibi’s right was nothing more than a right to certain 
money with interest. She never had possession of the land, nor 
could she ever obtain possession unless she proceeded at the sale to 
become the vendee. Nor was her position altered by the decree 
which was correctly given in the first instance against the person 
of the mortgagor. We come lastly to the sale^ and here for the 
first time we have a starting of possession in favour of plaintiff 
against the vendor. It has, however, been already shown that, for 
all that has ever been shown to the Court, the plaintifl‘’s and de 
fondant’s starting point were one and the same ; any how, the de- 
fendant being in possession, plaintiff must show his priority. The 
burden being upon him and not having been discharged, the Courfc 
finds the first issue against him. 

As regards the second issue, it is unnecessary here to enter 
into the grounds upon which the Court holds it has cognizance. 
The plaintiff maintains the Court has cognizance and the Court 
agrees-wdth him on the point. Having, however, found against 

(1) Macplierson on Mortgage*, 2d Ed. p. iS. 
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him on the first issue there is no need to pursue this issue 
further.” * 

On appeal by the plaintiff the lower appellate Court held that 
he was entitled to the possession of the property in suit, having 
purchased it at a sale effected to discharge a lien created prior 
to the lien in discharge of which the sale at which the defendant 
had purchased was effected. 

The defendant appealed to the High Court. 

Mr. Co Zriw, for the appellant. 

Babus Oprolcash Chandar Mukarj I and Ram Das Ohakarhati^ 
and Munshi Ram Prasad^ for the respondent. 

The judgment of the High Court (Spankie, J. and Straight^ 
J.) was delivered by 

Spankie, j. — In dealing with the pleas in appeal it is neces- 
sary to see what was the defence set up. It was briefly as fol- 
lows; that Ohotay Lai the judgment-debtor and original owner 
of the house in dispute was indebted to several creditors, and, to 
defraud them and secure his house from attachment, he dis- 
honestly executed a bond hypothecating the house to Mumii Bibi, 
his sister, without any consideration, the transaction being alto- 
gether fraudulent. He retained possession of the bond, but, when 
pressed by his creditors, he borrowed from Ram Prasad, the bro- 
ther of defendant, Rs. 1,000, through Miuini Bibi, and executed a 
bond for that sum. The bond is dated 24th June, 1867. Before the 
bond fell due the judgment-debtor caused Munni Bibi to bring a 
suit against him founded upon the bond which he had given her, 
and on the 9th March, 1872, a decree was given against him. 

Now the plaintiff’s case is that the bond under which the decree 
was executed and sale in his favour was had is dated 14th Novem- 
ber, 1864. Both plaintiff and defendant are auction-purchasers 
upon the same day in execution -of decrees. The decrees are of 
two different Courts. The plaintiff purchased in execution of the 
decree of the llunsif upon the bond dated I4th November, 1864, 
and the defendant purchased in executian of the decree of tha 
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Subordinate Judge upon the bond executed on the 24th Junej '^880 
1867. In both bonds there was an hypothecation of the house as Bas" 

security for the payment of the debt. 

Badri Nath* 

The Subordinate Judge on the 28th IfoTember, 1878, laid down 
the following issue, Which of the two decrees confers a prior right 
upon the purchaser.” On the 18th December he added this issu;-, 

^VWas the decree passed by the Munsif of Allahabad on the 9th 
March, 1872, one within the jurisdiction of that Court.” The second 
issue was added because in the first instance the property w’as valued 
at Rs. 1,2('0 by the Munsif, and the plaint was returned by him on 
the ground that the claim was beyond his jurisdiction. The Sub- 
ordinate Judge found that there was no evidence to show that 
there was any priority in the time in favour of one auction 
purchaser over the other. But Jauki Das, defendant, obtained pos- 
session first, under his sale, and, therefore, as Jauki Das was a 
purchaser with title, the plaintiff was bound to show a better title, 
if he desired to secure the property for himself, iu coming to a 
conclusion upon this point the Subordinate Judge appears to have 
made a mistake in assuming that in the decree of the 9th March, 

1872, there had been no decree against the property hypothecated as 
security in the bond dated the i4th November, 1864. Be seems 
to bold that the plaintiff failed to prove any priority of lien, and, as 
defendant had obtained possession in execution as auction-purchaser, 
his possession could not be disturbed. The SubordiDate J udge did 
not think it necessary to express his reason for holding that the 
Munsif of Allahabad had jurisdiction in the suit in which he made 
the decree of the 9th March, 1872, at the same time he held that 
there had been jurisdiction. The first Coort then dismissed the 
suit on the ground that plaintiff had established no title as against 
defendant. In appeal the Judge reversed the decision of the Sub- 
ordinate Judge, and decreed the claim in favour of plaintiff. The 
lower appellate Court held that the decrees were not money 
decrees, but both had been made in suits to recover money by 
enforcing the security hypothecated in the bonds upon %vhieh the 
claims were based, and that priority would be found according to 
the dates of the respective bonds. The plaintiff as auetion-pur- 
chaser in execution of a decree against person and property hypo- 
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tliecated in a bond dated 14tli November^ 1864^ would thus have 
a prior title as against an auction-purchaser in execution similarly 
situated in execution of a decree under a bond dated 14th June, 
1867, the sale to satisfy a prior incumbrance being preferred to 
that satisfying a subsequent incumbrance. 

The first plea for determination is the fifth in the memorandum 
of appeal, that of jurisdiction. There can be no doubt (assuming 
that we could go behind the decree of the 9th March, 1872 j that 
the Munsif had jurisdiction. The claim was for money and to 
enforce the security, the property hypothecated being within the 
jurisdiction of the Court. The cases cited by defendant appel- 
lant’s counsel do not apply. The Calcutta Court (^Petition , of 
S. J. Leslie (1) ) has ruled that a suit brought upon a mort- 
gage praying for a decree for the amount due under it, and also 
that in default of payment the land might be sold, was a suit for 
land within the meaning of s. 15, Act VIII of 1859, and was 
rightly brought in the Court of the district within which the land 
is situate. The question there was one of territorial jurisdiction ; 
no such difficulty arises in this case. So again the Full Bench deci- 
sion of the Presidency Court in Surwar Hossein Khan v. Shohzada 
Gholam Mahomed (2) does not affect this case, for in that suit 
the question was one of limitation which does not arise here. Ad- 
mitting that the. suit is one to enforce a charge upon immoveable 
property, and is therefore one for the recovery of an intei’est in 
immoveable property, still the claim is to enforce that charge only 
to the extent of the debt due, and no farther. The property could 
have been preserved from attachment and sale by payment of the 
debt due, which with interest was within the pecuniary jurisdic- 
tion of the MunsiPs Court. The plea, therefore, that the suit upon 
which the decree on the bond dated 14th November, 1864, was given, 
and in execution of which the plain tiflp became the auction-purchas- 
er, is barred, because the value of the property exceeded Us. 1,000, 
fails. 

As to the other pleas, the judgment of the lower appellate Court 
decreeing the claim in favour of plaintiff-respondent appears to 
be sound, and in accordance with the practice of the Courts. 

(1) 9 B. L. E*, nu (2) B. L. H., F. B E.; 879. 
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The precedents cited bj the appellant, Dayal J<iiraj v. Jkraj 
do not seem to apply. There is no question here of 
notice or no notice of a prior incumbraace. The circamstaiices 
of this case, such as they are, must be looked at. Here there I 

was in execution a sale of the same property twice o?er under t\¥o j 

different decrees of two different Courts, and the question is whe- | 

ther the auction-purchaser, who has bought the property sold in j; 

execution of a decree charging it for the satisfaction of the debt 
due under a bond of much earlier date, is not to be preferred to 
the auction-purchaser in execution of a decree to satisfy a more 
recently executed bond, and on this point there was really no de- 
fence; It has already been noticed at the commencement of this J 

judgment what was the defence to the suit. It was contended that I 

the bond on which plaintiff relied was executed fraudiilentfy, and 
that the bond upon which defendant relies was free from all taint 
of fraud and therefore was to be preferred to that of plaintiff. It 
did not appear to be denied that, if the plaintiff could show a better 
title, he was entitled to a decree. The first Court under a mis- 
apprehension as to the nature of the decree holds that the plain- 
tiff had not established a better title than defendant had, and 
therefore the Subordinate Judge dismissed the claim. The Judge, 
correcting the error of the Subordinate Judge as to the nature of 
the decree, finds that the lien in the plaintiff’s case was of a date 
prior to that of the lien in the defendant’s case, and, as there ap- 
pears to be nothing contrary to law in this finding, our interfer- 
ence is not required. 

The purchaser at an auction-sale in execution of a decree 
against a judgment-debtor is bound to satisfy all charges 
on the estate purchased by him which existed at the time 
of the mortgage, to satisfy which the property was sold. I 
have not found any cases exactly analogous to the present 
which is somewhat peculiar, the sales being simultaneous, under 
4ifferent decrees, and in two different Courts. But the prin- 
ciple above noticed may be applied to the case, and as both 
parties purchased the property at auction in execution of decrees 
charging it, the plaintiff’s title appears to be superior to that of 
(1) L L. B., 1 Bom., 2S7. 
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“ w ■“/ r: at™ "t;o„ of wiaca defeodoot P».- 

1*“”a* Thotrliot possession of defendnnt under the anetion-sale 

Jv’if.™.;.. &«r (1), where the el.ims of both 

\ Kmirlm sDeciallv registered under ss. 52, O J> 

a'i XS of 18M so that neither decree could have legally imposed 
Act XX was sold by auction on two 

Ts in sttisLlioo of two distinct bonds, and the person who 
occasio j ^ bonds, but wbo 

^'Tfl^eli ation purchaser, had actually tahen 
represen ^ ^ a properly 

have to pay to secure hrspo^^ssmj^ 

tbe ® in tbe precedent cited must be regarded 

TsCney-decrees, whereas in the present case both decrees charged 

the property Moreover in that case the sales were not simulta- 
irblone occurred on 25th January, 1869, and the other on 
9th March 1869. Here it appears to me that I ought to con- 
. \^t would have been the effect, if by accident or otherwise 

had been two simultaneous sales in execution of two decrees 

fsTwcuU doubaesshave beeu given lo the auction-pnrohase 
dtae decree upon the cider lien, and. nndei the crcnm- 
Inces of the case, it appears to me that the plaintiff is e.t.ded 
to claim possession of the property, and th^ the sale m avnur 
f,i fBTidant should be considered of no effect as against that 
of plaintiff, and his possession should be regarded as_ 
not bavin, been acquired under any good tit e. He- ^ai-I 
Wd say” once more that the claim was not resisted by he 
n/on the ground of his title being superior to that of 

«ff nnt The »!.. bnt mainly, if not altoge^er, on the 

(1) 25 W. B., S54. 
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ground that the decree under >Ybich the plaintiff purchased was 
a decree obtained in a fraudulent transaotion and therefore should 
have no force; On this pointy if it be allowed that we could go 
behind a decree which has liot been set aside, it is sufBeient to say 
that the Judge has found that the "defendant declined to give any 
evidence in support of the plea of fraud. As he asserted the fraud 
he was bound to prove itj-as he did not even attempt to do so, 
there is an end of the plea. I would dismiss the appeal and affirm 
the judgment with costs. 

Appeal dmnissed* 


Before Mr. Justice Spanlcu and Mr. Justice Slraighi, 

SAWAI RAM (Plaintiff) u. GIR PRASAD SIN^GE (Dependant).* 

Wrongful dispossession of land — Compensation for wrongful dispossessmi'-^Jurisdlc* 
lion — Act X VIII of U7z (A^.- IF. P. Rent Act), s. 95, clauses (m) and (n). 

In an estate held by 5 as a sub-proprietor he held certain land with a right of 
bccupancy. 0, the zamindar, obtained a decree against S in a Civil Court for the 
possession of the estate^ in execution of which he ousted S from the estate inciiid- 
ing the land held by him with a right of occupancy. This decree having been set 
aside, S recovered the possession of the estate including such land, and sued Q in 
the Civil Court for ihe value of tHe crops standing on such land at the time he was 
ousted from it by G, and for the rents of a portion of such land which G had let to 
tenants while in possession of it. Held that tte suit was cognizable by the Civil 
Courts (1) aud'that G was liable for such rents. 

In the year 1874 the plaintiff in this suit was ill the possession 

df a certain estate paying revenue to Groverument, situate in the 

Aligarh district, of which the defendant was the proprietor. At the 

settlement of this estate in that year a dispute arose between the 

plaintiff and the defendant as to the nature of the formerV. posses ^ 

sion. On the 2ist December, 1874, the Settlement Officer made au 

order which declared that the plaintiff was the lessee of the estata 

for an indefinite term, and that he was also an occupancy- ten ant 

of fifty-one bii^has, ten hiswas, of land comprised in the estate. Tlia 

defendant subsequently instituted a suit against the plain tit? In 

the Court of the Subordinate Judge of Aligarh, for his ejectment 

* Second Appeal, No. 991 of 1879, from a decree of C. W. Mo re» Esq., 
Judge of Aligarb, dated the 2Sth July, 1S79, naodifying a decree of Mauivi Farid- 
ud-din Ahmad, Subordinate Judge of Aligarh, dated the 29th March, IsTd. 

(1) Sec also Kalian Das v. TJ-a Bam, I. L. E., 2 All E-C. 

101) 


7oi 

i^so. 


JAfejci D'AS 

'■ iJ. 

Badri Natil 


■ISSO 

PeK'UfiFp n . 



tHE INDIAN JLaW REPORTS. lYOL.it 

from tlie' estate and for the cancelment of tlie Settlement Officer'® 
order, alleging that the lease under which the plaintiif* held the 
estate had expired. Be obtained a decree in this suit on the 29tb 
Jnly, 1876> On, the 31st August, 1876, in the execution of this 
decree-, the plaintiff was ejected from the entire estate including the 
fifty-one bighas, ten biswas, of land. On the 7th December, 1877, 
this decree w^as set aside and the defendant’s suit dismissed by the 
District Court, on appeal by the plaintiff, Which decided that the 
plaintiff hefd the estate, not as a lessee, htii as a sub-propri'etot' 
tinder a permanent tenure. The District Court’s decree was 
affirmed by the High Court on the 16th May, 1878. After the 
passing of the High Court’s decree the plaintiff, on the 4th Jul}\ 
1878, recovered the possession of the entire estate. He suhse- 
quently, in November, 1878, instituted the present suit against the 
defendant in the Court of the Subordinate Judge of Aligarh, 
which he claimed, inter alia^ (i) the value of the crops standing on 
the fifty-one bighas, ten biswas, of land at the time the defendant 
obtained possession ©f such land in the executron of the decree 
dated the 29th July, 1876, alleging that the defendant had appro- 
priated such crops : and (ii) the rents of forty- eight bighas ©f kndy 
being a part of the fifty-one Bighas, ten biswas^ before mentioned, 
which the plaintiff alleged had been let by the defendant to tenants. 
The Subordinate Judge gave the plaintiff a decree in respect of 
these claims. On appeal by the defendant the District Judge dis- 
missed the suit in respect of these claims for the reasons which 
appear m the following extract from his decision : — 

is to be observed that the plaintiff in this suit has alwaj’® 
had two different rights in this village ; first, his rights as lessee of 
the zamindars, secondly, his rights as an ocoupancy-tenant of fifty- 
one bighas, ten biswas, of land. With these latter rights the Civil 
Court has no eoneern, nor has any order been passed by, or any 
elaim been made in, any Civil Court throughout these proceedings 
which could affect the plaintiff’s possession as an oecupaney-tenant 
of the fifty-one bighas, ten biswas, of land. The Civil Court’s 
orders have always had reference to the zamindari rights held by 
the lessee. It follows, then, that any interference with the plaintiff’s 
rights as an oecupancy-tenant^ of which the defendant may have 
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been guilty, was made by the defendant as zamindar in possessiolij 
and had no warrant of the Civil Court to support them. It is clear 
also that the defendant was in possession as zamindar from Angtist, 
1876. It appears to me that, when in August, 1876, the defendant 
turned the plaintiff out of his ocoupancj^-tenaiicy and seized the 
standing crops on the lands comprised therein, the plaintiff might 
and should have made applications under s. 95, clauses (m) and {ii% 
of Act SVIir of 1873. Those applications should have been 
made within six months of the cause of action (s. 96^ e.), and as those 
applications ^ might have been made’, no othet Court (s. 95^ can 
take cognizance of the matter to which they would have referred, tfc 
is nothing to the purpose to say that the plaintiff was awaiting the 
end of the litigation in the Civil Courts, The action of the defend- 
ant in seizing the crops and turning plaintiff out of his cultivation 
was always wrongful. It has not become so only under the Civil 
Court’s final decree, though that decree may throw a stronger light 
on the wrong. I have, therefore, no hesitation in deciding that 
the claim on account of the standing crops is not cognizable here, 
and would be, in my opinion, barred by limitation, even if the Court 
had jurisdiction, as this seizure of the standing crops was never 
ordered by the Court and was outside the litigation between the 
parties. 

^‘ Turning now to the claim of the plaintiff to the rent of the 
^^hud'kcishf^ land, no doubt the defendant had the right to collect the 
rents of that land from the plaintiff (if the defendant had not ousted 
plaintiff), as long as he (defendant) \vas in possession as zamindar, 
and now that defendant’s possession as zamindar has been restored 
as lessee, the plaintiff is entitled to receive from defendant what 
defendant was entitled to collect and could accordingly have collect- 
ed, The lower Court has found as a fact that the land in question 
was let by the defendant in 1285 fasli for Es. 175, and from this 
fact has deduced that the rent for the rabi of 1284 fasli should 
have beeu Es 72-14-0. These, however, are rents which the defend- 
ant collected from tenants at will, wdtli whom, so far as the Civil 
Court is concerned, he had no right to deal in connection with 
plaintift’s Miud-kasht'^ land. These suras in fact represent the 
damage resulting to plaintiff, not only from his ejectment from his 
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le.s., but also from hU “bM-Ml" lands. As already ro^rfod 
by this Oouvfc, tbe Court, below has no concern M’lth the latter 
ejectment and resulting damage. 

“ The question is how much the defendant received ^ from the 
land {kJmd-lcaM) as zamindar and by virtue of the rights e c 
to be his by the Civil Court i 

“ There is no evidence to show. In fact, as regards 1284 fasli^ 
if the plaintiff is to be believed, defendant received noting but the' 
crops standing on the land, a matter I have already disiiosed of. 


The plaintiff appealed to the High Courts 
PanditsA^'udAia JHath and Nand Lai, for the appellant. 

Pandit Bishamlhar Bath and Munshi Kashi I ^asad, for the 


respondent. 

The judgment of the High Court (SpA^'KIB, j., and Steaight,- 
J.), so far as it is material for the purposes of this report, was aS 
follows: — 

Spaneib, j.- The facts' of the case are very clearly Set forth bt 
the first Court in the elaborate judgment in favour of the plainhff. 
In appeal the Judge modified the first Court’s judgment, finding 
that, when plaintiff has been dispossessed from the lands comprising 
his occupancy-right as tenant, he should have made an application 
. under clauses m) and («), s. 95, Act AVHI of 1873, and, as this 
- application might have been made,' the Civil Court had no juns-- 
diction to hear this part of the claim, which, indeed, if the Civil 

Court could have entertained it. Was barred by limitation. 

It is contended by the plaintiff that the Civil Court had full 
jurisdiction : the plaintiff in bringing this suit bad adopted the only 
course open to him, his ejectment having been carried out in exe- 
cution of a decree of Court, and this decree having been subse- 
quently set aside: the Judge too had erred in holding that the 

claim was barred by limitation, and in dismissing the claim on 
account of the ^^Jchud-Icasht lauds. 

AVo are of opinion that the applications referred to in letters 
(m)and(n), for compensation for wrongful dispossession, or for 
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recovery of possession of land of which a tenant has been wrong- 
fully di^Dossessed, do not apply to the present case, in which there 
was no wrongful dispossession within the meaning of the Bent 
Act, and that the claim of the plaintiff was not one for which a 
remedy was available under s. 95 of that Act, and, therefore, the 
Civil Court had jurisdiction. Holding this view, it follows that 
the limitation of s. 96 of the Rent Act does not apply. So, 
we think that the Judge was wrong in dismissing the claim 
for the rent of the hhiMcasM'* land which defendant let to 
tenants;, The effect of the decree against the present plaintiff, 
when executed, put him out of possession of the entire estate which 
he held as lessee, and defendant took possession of all the lauds. 
Therefore plaintiff is clearly entitled to a refund of all rents to 
which the lessee alone had a claim, if he had chosen, as defendant 
did, to let a portion of his sir. 

Appeal aUoieed* 


Bef(>re Mr, Justice Pearson and Mr, Justice Straight. 

HAM LAKHAN EAI (plain® iff) v. BANDAN flAI ano others (defendants),* 
Vendor and Purchaser — First and Second Purchasers. 

The proprietor of certain immoveable property conveyed it first to one 
person and then to another. The first purchaser sued the vendor and the second 
purchaser for the possession of the property, alleging that he had been put in 
possession of It but had been ousted by the second purchaser. Mdd that the first 
sale was not void by reason of the non-payment of the purchase-money, and that, 
the second sale beiiig invalid as having been made by a person who had no rights 
and interests remaining in the property, the second purchaser was not a represen- 
tative of the rendor and entitled to receive the purchase-money found to be still 
due to him from the first purchaser, and to retain possession of the property imtii 
the receipt of that purchase-inoiiey. 

THsiacts of this ease are surficienily stated for the purposes 
of this report in the judgment of the High Court. 

' ' Mnnslil Mamnmri Prasad and Sukh Mam j for the appellant, 

; Lala' LaUa Farshad and Babu Lai Ohand, for the respondents. 

* Second Appeal, Xo. 725 of I.S.79> from. a decree cf Maulvi Abdul Majid Khan, 
Subordinate Judge of Ghazipur, dated .the nTth March, 1S79, modifying a decree 
of Maulvi Mir Badsliali, 3Iuasif of Saidpur, dated the ‘21st December isrs. 
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The judgment of the High Court (PearSON, J. and Straight^ 
J,) was delivered by 

PearsoNj J. — The plaintiff sued to recover possession of an 
eight gandas*' share in mauza Chandipur under a sale-deed executed in 
his favour by Ram Bakhsh, defendant^on the 7th August, 1374, on 
the averment that after his purchase he had been put in possession of 
the property, but had been ousted from it by the other defendants, 
to whom Ram Bakhsh had ostensibly conveyed the same property 
by a sale-deed dated 11th December, 1877. The defendant Ram 
Bakhsh admitted the receipt of the sale-consideration, Rs. 600, from 
the plaintiff and the truth and jastice of his claim. The other 
defendants contended that the sale-deed of the 7th August, 1874, 
had been invalidated by the non-payment of the sale-consideration 
therein mentioned, and that consequently Ram Bakhsh was com- 
petent to sell the property, the subject thereof, to them, and that 
they were lawfully in possession of it under the sale-deed executed 
in their favour. The Court of first instance allowing these con- 
tentions dismissed the suit with costs. The lower appellate Court 
concurred with the Munsif in finding that the plaintiff had neither 
paid the sale-price, nor been put in possession of the property, nor 
been ejected from it by the second vendees, but nevertheless held 
that the vendor was not free or competent to avoid the first sale.- 
The Subordinate Judge was of opinion that Ram Bakhsh had only - 
a* right to sue for the sale-consideration, or to refuse possession of 
the property to the plaintiff until receipt of that consideration. 
The Sjihordinate Judge further ruled that the plaintiff was not 
entitled to obtain possession of the property without payment of 
Rs, 600, the sale-consideration, which was payable to the defendants, 
the second vendees, as representatives of the vendor, whatever rights 
and interests he had in the disputed property against the plaintiff 
. haviug passed to them, and that they were accordingly entitled to 
receive the sale-consideration, or until its receipt to retain posses- 
sion of the property in question. 

The respondents have not taken any ohjections to the lower 
n-ppellate Court’s decision, and we are bound therefore to accept the 
ruling that the first sale is not %oid by reason of the non-payment 
of the sale-consideration, and that the second sale is invalid as 
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having been made by a person wlio had no rights and interests 
remaining in the property. This being so, we cannot assent to the 
view that the second vendees are representatives of the vendor and 
entitled to receive the sale-consideration, found to be still owing 
to him*, and retain possession of the property in suit until the 
receipt of that consideration. What he sold to them was not the 
right , to receive that consideration, but the property in suit. They 
were doubtless at liberty to resist the plaintiffs claim on the ground 
that the sale made to him had been invalidated by his failure to pay 
the sale-price ; but they have not challenged the ruling that it was 
not so invalidated, and they must submit to the conclusion that the 
sale made to fhemseives is invalid, and that they are not entitled to 
retain possession of the property thereunder. 

If then they are not entitled to retain possession of the property 
until receipt of Rs. 600 from the plaintiff, the question remains 
'whether that sum should be paid to the vendor. To him, if it be 
due at ail, it is due from the plaintiff, but he admitted its receipt 
in the Court of first instance, and has not claimed it here. From 
him and not from the plaintiff the second vendees are entitled to 
recover the price which they paid to him for the property, which 
the lower appellate Court has ruled that he was not free and com- 
petent to sell to them. 

For the above reasons we must decree the appeal with costs, 
and modify the lower appellate Court's decree by reversing that 
portion of it which directs the plaintiff* to pay Rs. 600 and to bear 
his own costs. Those costs must be paid by the defendants, second 
vendees- 

Appeal allowed. 


APPELLATE CRIMINAL. 


Before Mr* Justice Pearson. 

EMPRESS OF IJ^BIA KISHNA and 

Act XLV of 1S60 (Peuai Code), s. 201. 

£ md B, having caused the death of J m a field belunging to F, removed J^s' 
dead hod jfrciia Shat fie Id to his own field with' the intention of screenin|i theni- 
seives froin piiaishineiit. K waseonvieted on these facts of an offence under s. 21-1 
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of the Penal Code. that that section referred to persons other than the 

actual ofi’enders, and K could not therefore properly be punished under that 
section for what he had done to screen himself from punishment. Also that, as a 
matter of fact, he did not by removing J's corpse from one field to another cause 
any evidence of J^s murder which that corpse afforded to disappear, and .his acfc^ 
although his object may have been to divert suspicion from himself and did 
not constitute the offence defined in that section. 

The facts of this case^ so far as they are material for the pur- 
poses of this report, were as follows: — Kishna and Fauja were 
charged before Mr. H. M, Chase, Sessions Judge of Saharanpur,. 
with the murder of one Jiwan ; also with the culpable homicide not 
amounting to murder of Jiwan ; and also of causing evidence of 
the commission of those offences to disappear with intent to screen 
the offenders, an offence punishable under s. 201 of the Indian 
Penal Code. With regard to the last charge, it appeared from 
the evidence at the trial that the two accused persons, together 
• wntli one Bhikan, having caused the death of Jiwan in a field 
belonging to Bhikan, had carried his body out of that field and 
thrown it into his own field. The Sessions Judge convicted Kishna 
of the culpable homicide not amounting to murder of Jiwan, and 
also, under s. 201 of the Penal Code, of having, by removing 
Jiwan’s body, caused evidence of the commission of the culpable 
homicide to disappear, with the inteni^on of screening himself from 
punishment. 

Kishna appealed to the High Court. 

The Court’s judgment, so far as it is material to the purposes 
of this report, was as follows : — 

Pearson, J. — Ho one is present on behalf of the appellant to 

support the appeal. The grounds on which the findings of the Ses- 
sions Judge are appealed against are not apparent from the petition 
of appeal. Those findings, however, appear to me to be obnoxious 
to grave objections. The appellant has been found guilty of caus- 
ing the disappearance of evidence of an offence committed with 
the intention of screening himself and other offenders from legal 
punishment. Now s. 201, Indian Penal Code, has been held' to 
refer to persons other than the actual offenders ; and therefore the 
appellant in this case could not properly be punished for what he 
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may have done to screen Iiiinself from pimishioent. Bat, as a matter l3So 
of ftict. lie did not, by remo?in<y the corpse of Jiwaii from one field 

^ ^ n -r. f , Empress Off 

to aiiother, cause any evidence of Jiwan s murder which that corpse Indli 
afforded to disappear. His object may have been to divert sas- Kishka, 

picion from himself or from Bhikan ; but his act does not eonstiiute 
the ofifeiice defined in s. 201, Indian Penal Code. The conviction 
and sentence under that section are therefore ammlled, 

APPELLATE CIVIL. isso 

Pfhmaru *21 


]Befort Sir Robert Stuart, Kt, Chief J ustke, and Mr. Jasiice Spanhk^ 
CHUHAR MAL (Plaintiff) v. MIR and otjieus (Defendants).’ 

Bond— Interest-^ Penalty. 

The obligors of a bond agreed to pay the principal arnoiiiit by insialraenta wifli. 
out interest, and in case of default to pay interest at the rate of Rs 3-2-0 per cent, 
per mensem, and hypothecated immoveable propertj' as security for ilie payment of 
the bond-debt, sufficient for the discharge of the debt, and furnished a siiret}’. Bdd 
by Stuart, C. J., in a suit on the bond, that, the principal anioiint being payable in 
the first instance without iuterest, the stipulation to pay interest at the rate of 
Rs. 3-2-0 per cent, per mensem, in case of default, was a penal one, and reasonable 
interest should only be allowed. Meld by Spank lE, J., that, looking at all the 
circumstances of the case, the very high rate of interest imposed in case of default 
should be regarded as penal, and should be reduced. 

The Court under the circumstances allowed interest at the rate of one rupee per 
cent, per mensem. 

On the 14th August, 186^, the defendant Mir and one Sumfufj 
as principals^ and one Narpat, as surety, executed a bond iii 
favour of the plaintiff, in which the defendant Mir and Sumair 
promised to pay the plaintiff Rs. 400 by three iiisiahnents, 
in case of default with future interest at Rs, 3-2-0 per cent, per 
mensem’’. As collateral security for the pataiient of the ‘'^afore- 
said amount” they hypothecated certain immoveable property Hn 
lieu of the amount of the bond”. Uarpat. as surety, agreerj to 
pay the amount of this bond in case the principals failed to par 
the %foresaid amount”. In July, 1878. 'the p! m n ritf instil uteJ. 

Second Appeal, No. 43 of 1S'7!>, from a decree of H. M. Ch'Ae, L-p, Jiiip? »,,i 
Saharaijpur, dated the 26tli Noveaiber,.lS7S, affirming a decree Mi.'.dvi Nasir Ad 
Hhan, Subordiaate J udge of Saharanpar, dated the 25th July, lg7S. 
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tlie present suit- against the defendant Mir and the persons re- 
presenting Stmiair and Narpat, who had meanwhile died^ claiming 
to recover on the bond Es. 1,477, principal and interest, by the 
sale of the property hypothecated in the bond, and from the estate 
of Narpat. The plaintiff claimed interest from the dates the three 
instalments became dne and were not paid at the rate stipulated 
in the bond, viz,^ Bs. 3-2-0 per cent, per mensem. Both the lower 
Courts held that this rate was penal and should not therefore be 
allowed, and awarded interest at the rate only of one rupee per 
cent, per mensem. 

On appeal by the plaintiff* to the High Court it was contended 
on his behalf that the stipulated rate of interest was not penal, and 
the property hypothecated in the bond being expressly made liable 
for the payment of principal and interest, interest at the stipulated 
rate should have been awarded; and that, as the instalments were 
payable without interest, the rate of interest claimed could not be 
considered unfair and excessive. 

Munshi Hanuman Prasad and Pandit Bishamhhar Nath, for 
the appellant. 

Shah Asad AH, for the respondent. 

The following judgments were delivered by the Court : 

Stuart, G. J. — ^It is clear that the defendants, who are the 
debtors under the hypothecation-bond, have been taken advantage 
of by their greedy and unscrupulous lender. But, if there were 
nothing else in the case than the mere stipulation for a high rate of 
interest, it might be difficult to hold that the plaintiff^ was not 
entitled to recover on that footing, the usury laws having been re- 
pealed, and parties generally in such transactions being left to 
their contracts. But here there appears to be a peculiarity which 
takes his case out of the general category to which I have referred. 
As I understand, the money was lent in the first instance without 
interest, and, that being so, the subsequent stipulation for Es, 3-2-0 
per cent* permensem, to be enforced on the defendant's default in 
paying the instalments, appears to me to be not only penal, but 
really in the nature of a fraud on the main contract, and interest 
shouid be reduced what is reasonable under all the circumstances. 
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I agi’ee wit’i tile lower Oourtss iu tiiiukiiig tliat one per cent, per men- 
sem wonld be sufficient, and to tliis rate my colleague Mr. Justice 
Spankie is willing to reduce tke interest. After date of decree of 
the first Court six per cent, per annum to be allowed. The judg- 
ments of the lower Courts will therefore stand and the present 
appeal is dismissed with costs. 

Spankie, J.— Plaintiff-appellant sued defenclants-respoiKleuts 
on a bond executed by Mir and Sumair on the 14th August, 1868, 
for Rs. -400 payable by instalments without interest, and stipulat- 
ing, in case of default^ that the obligors would pay interest at 
Es. 3-2-0 per cent, per mensem. The obligors hypothecated twenfey- 
Bine bighas of land in mauza Mirzapur, as security for the payment 
of the debt. One Narpat was also surety. Sumair and Narpat are 
both dead, leaving Khushal and others, defendants, their sons, in 
possession of their property. 

Mir admitted the bond and also that he was in possession of 
the estate of Sumair, deceased. He contended, liowever, that lie 
had only received Rs. 250 out of the Rs. 400 borrowed, as Narpat, 
the surety, had to take Rs, 150, and be further urged that the 
provision iu. the bond for such extortionate interest was penal. 
Khushal, as heir of Narpat, admitted the bond, but pleaded that the 
debt should be recovered from the debtors, and, if that could not be 
done, he was liable for the balance. 

The only question now before us in second appeal relates to 
the interest. The first Court held the condition in the bond to be 
a penal provision and would not allow it. In appeal the Judge 
affirmed the decree of the first Court, holding that the rate of in- 
terest amounted to a penalty and was excessive. 

It is contended by the plaintiff that the ruling of the Courts 
below as to the interest is erroneous. The property hypothecated in 
the bond was expressly made liable for the payment of principal 
and interest, and therefore the plaintiff is at liberty to recover the 
rate stipulated therein. 

Lookiug at all the circurastances of the case, and the terms of 
the contract, which are much in favour of the obligee, as the pro- 
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perty of the obligors, sufficient' for the discharge of the debt, is 
hypothecated to him in the deed, and besides this another person 

became surety, I am disposed to regard the very high rate of in- 
terest imposed in case of default as being of a penal character. At 
the same time the money was lent in the first instance without 
interest, and the deed hypothecates the property bodi for the pay- 
ment of the debt and interest ; the appellant therefore may have 
some <n-ound for contending that the interest named in the bond is 

the consideration agreed to be paid by the borrower to the lender 

for the use of the money. Still the rate of interest imposed by the 
terms of the bond is so excessively high, and specially so when the 
security appears to be good and the risk therefore less, that it 

seems impossible not to regard the clause respecting interest as a 

penal one, in case of default, and as there was default, I would 
give the plaintiff-appellant reasonable compensation, and this I 
think would be half the rate imposed by the bond to the date ot 
the decree of the Court of first instance, and after that I would allow 
interest at six per cent, per mensem. But if the learned Chief 
Justice considers that a less rate should be allowed, I am willing 
to reduce it to twelve per cent. 

Appeal dismissed. 


1880 

February 


25. 


Before Mr, Justice Pearson and Mr, J us lice Straight, 

SHEO PRASAD akd Mother (Fuainiwfs) « DDAI SINGH (Defendant).* 
Vendor <tr,d pvxohaeer -Transfer of immoveable properhj-SpeoiJic performance of 

conlract-Act XV of l&n <,Timiiaiion Act), sch.u, arts. UZ, 136 , lU. 

Ou the 27th October, 1865, the vendor of certain immoveable property execu- 
ted a conveyance of such property to the purchasers. On that date the vendor 
L not in possession of the property, although his title to it had been adjudged 
l,v a decree against which an appeal was .pending. The conveyance did not 
intain anv express promise or undertaking on the vendor’s part to put the 
rrchasers iuto possession. On the 24th February, 1870, the vendor obuined 
possession of the larger portion of the property and on the 23rl August, 1S72, of 
^remainder. On the 5th October, 1877, the purchasers sued the vendor for the 
nossession of the property, stating that » possession was agreed to be deliyered on 
the receipt of possession by the vendor,” and that the cause of action was that the 
yendor had not put them into possession. Held that the suit wasnot one for 


* First Anneal No. 55 of 1879, from a decree of Bahu Kashi Nath Biswas, Sub=- 
oid^ Juile oJ toerut, dated the I7th February, 1879. 
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tlie specific performance of a contract to deliver possession to whicli lirt. 113 of 
sch. ii of Act XV of 1877 was applicable, but one to obtain possession in yirtue of 
the right and title conveyed to the purchasers to which either arts. 136 or 144 of 
sch. ii of that Act was applicable, and that, whichever of them was applicable, the 
suit was within time. 

The facts of this case are sufficiently stated for the purposes 
of this report in the judgment of the High Court, to which the 
plaintiffs appealed from the decree of the Court of first instance 
dismissing their suit. . 

The Junior Governme?it Pleader (Babu Dwarha Nath Banarji)^ 
Pandit Ajiidhia Nath, and Babu Oprohash Chandar Mukarji, for 
the appellants. 

The Senior Government Pleader (Lala J uala Prasad), for the 
respondent. 

The judgment of the High Court (Pearson, J., and STnx\iGST, 
J.,) was delivered by 

Pearson, J. — This purports to be a suit to obtain possession 
of landed property sold by the defendant to the plaintiffs on the 
27th October, 1865. On that date the vendor was not in posses- 
sion of the property, although his title to it had been adjudged by 
a decree of the late Sadder Dewany Adawlat, North-Western 
Provinces, dated 9th August, 186-1:, against which an appeal was 
pending before the Privy Council But he obtained possession of 
the larger portion of the property on the 24th February 1870, 
and of tlie remainder on the 23rd August, 1872, and the cause of 
action in this suit is that he has not put the plaiutifts in possession 
of it. 

The lower Court has held the suit to be one for the specific per- 
formance of a contract to wdiieh art 113, sch. ii, Act XV of 1877, 
is applicable, and has dismissed the suit as barred by efflux of 
time, it having been instituted on the otli October, 1877, or niore 
than three years after the dates above mentioned. 

On examming the deed of sale, we find that it does not contain 
■ , any express promise or undertaking on the rendors part to piiti 
the vendees in possession. It recites tliat he has sold to them and 
received the sale-consideration, aiKl goes on to declare that they, 
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Z remain in possession of it from the date on which he may obtain 

Shed Prasad ‘ ^ 

V* possession of it in execution of the decree aforesaid. 

XJdai Singh. 

Such being the terms of the deed, the plaintiffs are not in a 
position to sue that the defendant may be compelled to put them 
in possession in fulfilment of a specific engagement to do so, nor is 
such the prayer of their plaint. As we have already observed, 
they sue to obtain possession in virtue of the right and title con* 
veyed to them by the sale-deed. 

In the 3rd paragraph of the plaint they say that the possession 
Avas agreed to be delivered on the receipt of possession by the 
vendor,” but, inasmuch as there was not really any such express 
agreement, we must understand what they say to mean no more 
than that he was bound by an implied agreement to put them in 
possession. 

Taking this view of the nature of the suit, we are unable to 
concur in the ruling that art. 113, soh. ii, Act XV of 1877, is appli- 
cable to it, and we rule that either art. 135 or art. 144 is applicable, 
and that, whichever of them be applicable, the suit is within 
time. (The judgment then proceeded to determine the appeal on 
its merits). 

1880 ^ full bench. 

February 28 . 


Before Sir Robert Stuart^ Kt, Chief Justice^ Mr, Justice 'Pearson, Mr. Justice 
Spankie, Mr. Justice Oldfield^ and Mr, Justice Straight, 

BAM PRASAD (Defendant) v. SUKH DAI (Plaintiff),’*’ 

Declaratory decree-^Conseqnen.tial relief Act VJl o/l870 (Court Fees* Act), s.T, 
cU tv. (c), and sch. ii, art. 17 (iii)-»Suii to establish right to attached pro- 
perty — Act X of 1877 {Civil Procedure Code), s 283. 

In a suit, under s. 283 of Act X of 1877, for a declaration of her proprie- 
tary rigRt to certain immoveable property attached in the execution of a decree^ 
the piaintijS asked that the property might be protected from sale.” Beld, that 
conse<iuential relief was claimed ia the suit and court-fees were therefore leviable 
under s. 7, cl. iv. (c), and not under sch ii, art. 17 (iii), of Act VII of 1870. 

* Second Appeal, No, 4^9 of 1879, from a decree of J. H. Prinsep, Es<i , Judge 
of Cawnpore, dated the 24th Fehmary, 1879, affirming a decree of Uabu 3c^m Kali 
dhaudhrl. Subordinate Judge of Cawhpore, dated the 3rd May, 1878. 
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This was a reference to the Fuli Beneli arisinir out of the follow- 
ing facts: A certain dwelling-house having been attached in the 
execution of a decree as the property of one Ram Dial, the plain tifi‘ 
claimed to be the owner of the house under a gift. The Court 
executing the decree disallowed this claim. Thereupon the plains 
tiff instituted the present suit against the defendant, the decree- 
holder, in which she claimed that lier proprietary right under 
the gift might he declared, and the house be protected from sale.” 
She paid in respect of her plaint the ad valorem fee computed on 
the market-value of the house leviable under the Court Fees’ Act. 
The Court of first instance gave the plaintiff a decree as claimed. 
On appeal by the defendant the lower appellate Court affirmed this 
decree. On appeal to the High Court from the decree of the lower 
appellate Court the defendant only paid on his memorandum of 
appeal the fixed fee leviable in a suit to obtain a declaratory decree, 
where no consequential relief is praj-^ed. The taxing-officer of the 
High Court reported that the proper fee leviable on the memorandum 
of appeal had not been paid, inasmuch as consequential relief was 
prayed. The Division Bench (Stuart, 0. J. ani Spankie, J.) 
before which the appeal came referred the case to the Full Bench, 
the order of reference being as follows : — ^^Findiog that the rulings 
of this Oourtj-S. A. No. 168 of 1879, decided the 13th May, 1880 
(1) : S. A. No. 296 of 1879, decided the 29tli July. 1879 (2): 
S. A. 834 of 1879, decided the 22nd August, 1879 (3) : S. A. No. 
384 of 1 879, decided the Ist August, 1879 (4) — are contradictory as 
regards the principle on which court-fees are payable in suits under 
s. 283 of the Code of Civil Procedure, and that some of them are 
opposed to rulings of other High Courts — Jai Mjraf/an Giri v. 
Grish Chandar Myii (5) : Thakur Din ThoaTy v. Waimh Syed AU 
Hmain (G) : Bnlmr-^nn^imsa Bihi v. Karim-ioi-nism KJmtan (7 } : 
Bank of nmditstan\\ Rakkani refer for the 

consideration of a Full 'Bench the question wdietlier court-fees are 
payable in such suits under cl. iv. (o). s. 7, or under cl. iii., art 17, 
sch. ii, Act VII of 1870.” 

The follomdog judgments were delivered by the Full Bench: 

(1) Unrepotted. (5) 22 W. B. 4SS. 

(2) Unrepotted. (6) 21 TV. B, .340, 

(3) Unrepotted. (7) 19 W. R. 13. 

(4) Unrepotted. (S) 5 Bom. H. €. B.; 0. C. X, S3. 
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STUA^r,,^ (j_ J._ Since this case ivas before Spankie, J., and . 
myself j ),ave had an opportunity of perusing the plaint, and it 
cannot be doubted that by it, not only a declaration of right, but 
that Consequential relief is also prayed for. And I may observe 
that iu my opinion the plaintiff was quite entitled to frame horsmt 
in this form and was in no way bound to await the eventualities 
of a mere declaration of right ; and she appears to me to have wisely 
considered that her object would be most effectualiy attained by a 
plaint in the form which she adopted. The plaint shows how 
SAhDaithe plaintiff acquired the house, which is the subject . 
of the suit, and that her claim as owner had been interfered with 
by the action of the purchaser of a decree against the house, or 
rather one-third of it, and that she had applied to have the sale 
postponed, but that the Mnnsif had rejected her application. The 
plaintiff therefore prays for the fdllowing relief:-^ That her right 
be established in respect of the said house,, or one-thu o 
the said house, valuing Us. 1,333-5-4, by virtue of 'tlie deed 
of gift dated the 26th March, 1873, and for her P^fossion 
ainf enjoyment thereof being protected from sale be established. 
There cannot be a doubt that consequential and substantia 
relief is here asked for, and that the court-fee payable ns that 
provided by cl. iv., (cj, s. 7 of the Court Fees’ and that 

cl. iii.^ art. 17, sell. ii. of the same Act has no application. 

This is' my clear opinion irrespective of any rulings on the 
subject by this or by any other of the High Courts u ay ^ 
bHiked into all those printed for us in this case, and they all appe. 

■ -to me to have been correctly decided and to be in strict consistence 
■wiU, the opinion I have .formed and stated in the present ease, not 
even excepting the ruling by Pearson, J., and uinei, 

-a a mere declaration of right. The decision of the Privy Oouneff 
1 107 1 Thnl-iir Din Tiwary v. Nawah Syed 

of the 6th Marc , ’ the Calcutta and Bombay 

A/i (2 , as also ^ “f J ^ ....insive. 

High Courts are as satisfactoij as tney a j 

>p^rsoN J-ln the suit out of which this appeal has ariseu 

' ed, .h,t ft. 

(1) X. L. E..1 AU.8W. (2) « w. K.,3i0. 
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tlk3 plairitifF‘s riVliit to the property in quesfcion, but: also for its 
protection or exemption from sale in oxecntion of tlie defendant's 
■decree. The latter prayer was, in my o|>inion, siiperfluous ; for, 
if tlie plaintiff* succeeJed in obtaining a decree declaratory of bis 
right, he could on she strength thereof apply to the Court execut- 
ing the decree to release the property from attacbnieiit and to efiise 
to proceed to the sale thereof. As, however, he was so ill-advised 
in framing his suit as to pray for consequential relief which he di I 
not need to obtain by means of the decree passed in the suit, it is 
impossible to hold tint his suit is not one of the nature dtiscribotl 
under letter c, cL iv., s. 7 of the Court Fees’ Act. I confine my 
remarks to the particular case under rofereoea, an I refrain from 
noticing or commenting on tlie de^i^ioos to wliicli our afiention 
has been drawn. The distinction bctveaii suits under letter c, 
cl.iv., s. 7, and suits imJer cl. iii., art. 17, sch. ii. of the Act is [)hiia ; 
the former are suits for a declaratory decree where consequential 
relief is prayed; the latter arc suits of tine like kin! where no con- 
sequential relief is prayed. There is no scope f )r arginnont in the 
matter. 

-Spankie, J. — I concur. 

Oldfield, J. — I am of opiuiou that in this ease, iookiiig to the 
relief souglit, there is a claim for oiHcpKnitial roliel*, ■lad tlie 
court-fees should be levied under letter c, cl. iv., s. 7 of the Court 
■Fees’ Act. 

Straight, J. — Plaintiff rightly estimated the iiufuro of tli»3 
relief she was seeking in her suit, by paying a coiirt-ffM* of Us, 
60-12-0 in the firsi Court. It wcis not a iiru’e dtad anirio a her 
right at which she ainied, but she sotight eo:isei|’ientiul relief av 
well. The defcniaiit-appjllaiit Ins therefore in uleffuafely stam|}ed 
his petition of appeal and he will have to make up the delicienc}'. 

''.Before Sir SUurL Ki., Chief J Mr, Ju.fvr Mr, Ju^ike 

" ” Spanlkc; Mr, Jn^iice OUfkH, and Mr, SlrjkhK 

EMPilE-SS UF INDIA r KA:\1 KL’AU. 

Of of ii perao/i a aiue:: ■^Arf \L\ *1?' Isb'.. vicul t s ji ...... 

E, liaviwg oblaiiieT ui: />, a about tlei’en y< ar-- putt a 

'A iito' to a p’O'Soti, value, ■'.vitli iiittjiit ta:it .■.••uce pcTboai :di.-mlaitiuy iiiaj 
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.uch person rcceivedher with that intent. Mithat /i could not he convict- 
and such person 

ed -oi disposing of D as a slaye unaei s. . 

Mrza Siimdar £«Wmf. (1) remarked upon. 

THIS was a case called for by Spanlde J. under s 294 of 
Act X of 1872 and subsequently referred by Inm o tbe Full 
Bench. The accused Ram Kuar bad been convic ed by Mr.. 

W. 0. Turner, Sessions Judge of Agra, of disposurg o one eon 
as a slave, an offence punishable under . s. 370 of the Indian Penal 
GoL ■ The main facts upon which this conviction was based were 
a^s follows :-The accused, on a certain day, in the town of Agra 
met Deoki, who was a married girl, aged about eleven yea.s, am 
livimr with her uncle, and telling her that she would provide well 
for her, took her, against her will, to the house of one c ai am a 

by caste. There the -used, alleging that Deoki wa 

whereas she was in fact a Gamna, disposed of her ® 

brother, with a view to marriage, for Rs. 4 and a buffa o. The 

following extract from the Sessions Judge’s judgment contains the ■ 

grounds upon which he convicted the accused unde ■ ^ oM^ 
Indian Pmral Code : “ Apparently by this section the tiaffio in al 

human beings is piohibited, and when the substance 
tion is an attempt to give a property m the person and sei uces of 
a human being, that person is disposed of as a slave within le 
meaning of this section, whatever force tbe parties to Hie trails^ 
tion may attempt to give it. In the present case, it is oleai that 
Ram Kuar took this young girl, who was at the tune without pro- 
tection, and, for.a consideration, disposed of her to a knowing 
at the time that tbe girl was not by caste a but a ^rana. 

Her conduct brings her within tbe meaning of this section 

The order referring the case to the Full Bench was as 
follows — , 

SpANKIE, J.-Upon the facts found in this ease I have come tothe 
conclusion, as at present advised, that the J 

of the Penal Code ought not to be maintained. ^ It cannot,^ I thin , 

be said that there was in the transaction any buying or dispoang 
of the girl as a slave. The section was not, in my opinmn inton - 
ed to apply to such a case as the one before me. But 1 b 

^ a)H.aEvN--wP..i87i,p.aw^^^ 
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found a decision of a Bench of this Court, whichj there can be no 
doubt, supports the view taken -by the Sessions Judge in this case. 
The decision to which I refer will be found in the volurae of this 
Court’s Keports for 1871, and at p. liQ^^Qaeen v. Sikuudur Buk- 
hut. 
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The learned Judges in that decision remarked that it was 
urged that to constitute a person a slave, not only must liberty 
of action be denied to him, but a right asserted to dispose of 
his life, his labour, and his property. It is true that a condition 
of absolute slavery would be so defined, but slavery is a condition 
which admits of degrees, A person is treated as a slave if another 
asserts an absolute right to restrain his personal liberty, and to 
dispose of his labour against his will, unless that right is conferred 
by law, as in the case of a parent, or guardian, or a jailor. It 
appears to us that the appellant asserted a right to restrain the 
liberty of Musanimat Paigya, and to dispose of her labour, and that 
she was detained in his house as a slave.” In the present case the 
Sessions Judge seems to have had this judgment before him, and 
as it was the decision of a Divisional Bench f although at present 
I cannot agree that s. 370 meets either that or the case now before 
me), I am unwilling to dispose of the latter, without asking for 
the opinion of a Full Bench of the Court on thesuijjeet. I reserve 
for the present any expression of my reasons for thinking tiiafc 
s. 370 does not apply to the ordinary circumstances of kidnapping 
and disposing of young females to persons, either to be their wives 
or the wives of members of their families, or as mistresses, as the 
case may be. It is desirable that the case should be placed before 
the Court with as little delay as possible, as two cases in Criininal 
Revision are pending, which would be disposed of on my receiving 
the Full Court’s judgment on the point submitted. 

The following judgments w'ere delivered by the Full Beneli : 

Stuart, C. J.— The conviction in this case under s. 370, Indian 
Penal Code, cannot for a moment stand. The offence, if any, appears 
to have been one of kidnapping or abduction, but there is not a 
jingle element of the legal conception of slavery to be found under 
the facts. The Judge, in coming to his iitteiiy mistaken conclusion 
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that Deoki had been treated as a slave witliin the legal meaning of 
that status, was probably influenced by what I nmsfc call the extra- 
ordinary ruling by a Bench of, this Court in the case of Queen v. 

Mrza Sikundar Bnkhutil).- That was indeed really a much stronger 

case than the present, and yet it too was obviously a case iiot ot - 
slavery but of kidnapping or abduction. It is exceedingly diffi.-ult 
to understand what is meant by s. 370, Indian Penal Code. That 

section provides that « whoever imports, exports, removes, buys, 

sells, or disposes of, any person as a slave, or accepts, receives or 
detains against his will any person as a slave, shall be punished 
with imprisonment of either description for a term which may 
■' extend to seven years, and shall also be liable to fine. This 
appears to assume the condition of slavery as a possible fact within 
the cocruizance of the law, but such a condition is as much ignored 
by the°law of this country as it is by the law of England. A slave 
is a creature without any rights, or any status whatsoever, who is 
or may become the property of another as a mere chattel, the owner 
having absolute power of disposal by sale, gift, or otherwise, and 
even of life or death, over the slave, without being responsible to 
any legal authority. Such is the determinate and fixed condition 
of the "’slave, and it is not, as ruled in the above case,, a condition 
capable of degrees. 

But sucb a position for any human being under the Government 
of India was utterly repudiated by an Act passed in 184o, Act V 
of 1843, entitled, “An Act for declaring and amending the law 
remu-diug the conditiott of slavery within the territories of the Bast 
India Company.” And the Act, which is a short one, containing 
only four brief sections, provides as follows:-!. “No public 
Officer shall, in execution of any deci'ea or order of Court, or for the 
enforcement of any demand of rent or revenue, sell or cause to besold, 
any person, or the right -to the compulsory labour or services of 
any person, on the ground that such person is in a slate of slavery.” 
2. “ No rights arising out of an alleged property in the per- 

sOTi and services of another as a slave shall be enforced by any Ci vil 
or Criminal Court or Magistrate within the territories of the East 
India Company.” 3. “ No person who may have accpuired property 
0)H. C. E., N.-W. l'.,IS7i, W6. 
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l)y his own industry or by the exercise of any art^ calling or pro- 
fession, or by iuheritancej assignment, gift or bequest, shall be 
dispossessed of such property or prevented from taking possession 
thereof on the ground that such person or that tlio person from 
'whom the property may have been derived was a slave.’^ 
4. Any act which would be a penal offence if done to a 
freeman shall he equally an offence if done to any person on the 
pretext of his being in a condition of slavery.” There is hj this 
Act a thorough repudiation by the law of India not onty of the 
coiiclition of slavery as a possible state of things, but of any rights 
or interests or estate which could be asserted in respect of it, 
and tlierefore, as I have said, it is exceedingly difficult to under- 
Btnnd what is meant to be intended by s. S70, Indian Penal Code. 
The actual accomplishment of jdacing a human being in the con- 
dition of a slave could not have been contemplated, inasmuch as 
the p)OSsibility of accomplishing anything unknown to the law 
cannot be supposed to have been meant or intended ; s, 370 there- 
fore can only be understood as directed against attempts to place 
persons in the position of slaves, or to treat them in a way that 
is inconsistent with the idea of the person so treated being free 
as to his property, services, or conduct, in any resi>eet. 

Here the girl Deoki appears simply to have been enticed away 
by the accused Bam Knar for the purpose of a marriage, which 
Q-^Ying to an objection on the score of caste did not take place, 
and she was sent back to Ram Kixar. Whether iu any ease the 
juarriage could liave been carried out must be more tlnui doubtful, 
as she herself states she had previously been married to Kaoglia, a 
fact which in all probability w as not known at the liEiie to Ilani Knar 
But, whether that be so or not, it is perfectly clear that on the 
foots there is not the slightest pretence for holding tliat any offence 
wliatever under s. 370 was committed. 

Pearson, J. — It is apparent upon the surffiee of the case that 
Deoki xvas sold to Udai Barn’s brother and purchased by him not 
as a slave but for the purposa of becoming his wife. I therefore 
concur with the learned Judge who made the reference to the Full 
Bmich iu the opinian that the conviction of Ram Knar under 
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s. S70j Indian Penal Oode, cannot be maintained. Bat I do not 
tliinktliat the decision of this Court in Queen sf, Mirza Sihindar. 
Buhhut (1) affords any support to the view taken by the Sessions 
Judge in this case. 

Spankie, J.— I am still of the same opinion as I was when 
I .referred the case, that g. 370 of the Penal Code does not 
meet it. 

The Sessions Judge makes the following observations in his 
judgment : ‘‘ Apparently by this section (370 ) the traffic in all humtiu 
beings is prohibited, and when the substance of the transaction . 
is an attempt to give a property in the person and services of a 
human being, that person is disposed of as- a slave within the 
meaning of this section, whatever force the parties to the transac- 
tion may attempt to give it.” 

The precedent of this Court (1), to ivhich I refer in sub- 
mitting the case to .the Full Bench, appears to me to support this 
view. The learned Judges say that a person is treated as a slave if 
another asserts an absolute right to restrain his personal liberty, 
and to dispose of his labour against his will, unless that right is 
conferred by law, as in the case of a parent, or guardian, or jailor. 
This doubtless is so. But the Judges go further atid say : ‘^The 
offence of which the appellant has been convicted is we ai'C inform- 
.ed one of which instances are not uncommon is this country. 
Children are purchased from their parents or strangers, arid are 
brought up as domestic servants, having little or no personal liberty 
conceded to them. These children are practically slaves, and it cannot 
be too widely known that their condition is such as will not be 
tolerated by English law, and that persons who detain them in 
their houses are liable to punishment under the Penal Code,” 

I have examined the records of Government with a view to 
ascertain the circurostances under which the section was framed. 

In the draft Penal Code published by command in 1837, in the 
chapter on kidnapping, except in cL 357, now represented by 
s. 367, there is no reference to slavery. The report, however, of the 

a) H, a B., N.W. P., 1871, 1). 146. 
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Commissioners recognizes slavery as existing. They say that they 
had collected iaformation on the subject from every part of India, 
;and that the documents collected have satisfied them that there is 
at present no law whatever defining the extent of the power of a 
master over his slaves, that every thing depends on the disposition 
of the particular functionary who happens to be in charge of a 
district, and that functionaries who are in charge of contiguous 
districts, or who have at different times been in charge of the same 
district, hold diametrically opposite opinions as to what their official 
duty requires. The result was that the Law Commissioners recom- 
mended to the Glovernor-General in Council that no act falling 
under the definition of an offence should be exempted from punish- 
ment because it was committed by -a master against a slave. 
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It may be thought, they say, that by framing the law in this 
manner they do in fact virtually abolish slavery in British India. 
But their object was to deprive slavery of those evils which are its 
essence, and to do so would ensure the speedy and natural extinor 
tion of the whole system. The essence of slavery,” they observe, 
^^the circumstance which make slavery the worst of all social evils, 
is not in our opinion this, that the m ister has a legal right to certain 
services from the slave, but this, that the master has a legal right 
to enforce the performance of those services without having re-^ 
course to the tribunals,” 

' The flon’ble Court of Directors in 1838 directed that the Go- 
vernment of India should lose no time in passing an enactment 
to the effect of the recommendation just referred to. The majority 
of the Commissioners framed a draft Act, but Mr. Oameron 
differed from them, and afterwards the Commissioners again 
differed amongst themselves in submitting another report on the 
subject in 1841. At last in 1843 Act V of that year was passed 
which carried out the original recommendation of the Law Oom- 
missioners. The first section forbade the public sale by any 
public officer in execution of any decree or order of Court, or for 
the enforcement of any demand of rent or revenue, of any person, 
or of the right to the compulsory labour or services of any person 
on the ground that such person is in a state of slavery. S. 2 
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declared that no rights arising out of an alleged property in the 
person and services of another as a slave shall bo enforced by any 
Civil or Criminal Court or Magistrate within the territories of the 
East India Company. S. 3 provides that no pex’son shall be 
deprived of any property whatsoeverj however obtained, on the 
ground that such person or that the person from whom the property 
may have been derived was a slave. S. 4t enacted that any act 
which would be a penal offence if done to a free man shall be 
equally an offence if done to any person on the pretext of his being * 
in a condition of slavery. 

After this in 1846 the Indian Law Commissioners again sub- 
mitted a report on the Penal Code. In clauses 426 to 438 of their 
report, the Commissioners refer to kidnapping and sale of children. 
In cl. 435 they refer to Act V of 1843, and observe that the pri- 
vate sale of a free person for the purpose of being dealt with as a 
slave is not prohibited by this law. But as, under s. 4 of it, no 
person so sold could be dealt with as a slave against his will, it 
amounts to a virtual prohibition which may be effectual as regards 
adults who can avail themselves of the law, without any further 
provision. But with respect to children, it should be made penal 
to sell or purchase a child under any circumstances. I can obtain 
no clue to w hat happened after this report. This recommendation 
in the report of 1846 appears to have borne fruit, for ss. 370 and 
371 were prepared. 

Looking at the former law, V of 1843, and specially at s. 4, I 
conclude that, so far as we are concerned in the case referred to, 
it would be necessary for the prosecution to show that4he prisoher 
Bam Knar asserted a right to dispose of the girl’s liberty, and 
under pretext of her being a slave sold her as such and to continue 
such. The case before us does not present any such features. 
The section, therefore, does not apply. 

The observations of the learned Judges in the latter part of the 
judgnaent in Queen y, Mirza Sikundur JBukhut:{l) appear to me to 
go beyond the section. Ss. 365, 366, 367, 368, 372 and 373 
seem to provide for the cases o£ kidnapping children, whilst s. 

(1) H. a B., N.-W. F., 1871, p, 
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874 declares tliat any one who unlawfully compels any person to 
labour against his will shall be punished with imprisonment of 
^ either description for a term which may extend to one year or 
wdth fine or with both. But s. 370 must be read as providing for 
the specific offence which it includes, i, e.^ (ij the importation and 
exportation of a person as a slave ; (ii) the disposal of a person 
as a slave (and here the presumption is that the act is against the 
will of the person); (iii) the acceptation^ reception or detention of 
any person against his will as a slave, that is, it must be shown that 
the act done was done against the will of the person, who cantaot 
be accepted, received or detained as a slave. When these condi- 
tions are not seen in any case, s. 370 does not appear to hie to 
apply. 

Oldfield, j. — I apprehend that the sections of the Penal Code 
with which this reference deals were enacted for the suppression 
of slavery, not only in its strict and proper sense, viz.^ that condi- 
tion whereby an absolute and unlimited power is given to the 
master over the life, fortune and liberty of another, but in any 
modified form where an absolute power is asserted over the liberty 
of another^ 

Slavery had the sanction of the Muhammadan and Hindu laws, 
and a form of slavery was prevalent in this country at the com- 
mencement of our rule, and Mr. Justice Spankie, whose written 
opinion on this reference I have had the advantage of reading, has 
abundantly shown that the law we are dealing with was enacted 
to suppress that practice. 

To bring the act of the accused in the case before us within 
the meaning of s. 370, there must be a selling or disposal of the 
girl as a slave, that is, a selling or disposal whereby one who olaims 
to have a property in the person as a slave transfers that property 
to another* 

But the facts in this case do not show any thing of the kind ; 
no slich riglit of property in the girl appears to have been set up 
by the accused. The girl appears to have come under the protec- 
tion of accused when in a state of destitution, and she. was given 
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Ram Ktjar. s. 370. 

STRAIGHT; J. — Upon the facts as disclosed in the judgment 
of the Sessions Judge; I am of opinion that the conviction of 
Ram Kuar under s. 370 of the Penal Code cannot be sustained. 
There is no sufficient evidence that the girl Deoki was sold or dis- 
posed of’ to the brother of Udai Ram for the purpose of her being 
dealt with as a slave, or, in other words, that a right of property in 
and over her should he asserted by her purchaser in employing 
her in menial and enforced services against her will and by 
restraining her liberty. On the contrary, the proof appears to be, 
that the Rs. 4 and the buffalo were given by Udai Ram’s brother 
under the belief that Deoki was a Jdt, and his admitted object and 
intention in reference to her was marriage. Moreover, the moment 
it was discovered she was a Gar aria, Udai Ram started to take her 
back to Ram Kuar and was only prevented from doing so by his 
arrest. Under all the circumstances, I think that the decision of 
the Sessions Judge should be set aside. 
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Before Mr. Justice Spankie and Mr, Justice Straight 

PUBAN MAL AND others (Plaintiffs) v. PADMA (Dependant).* 

Bent free grant— Jurisdiction^ Act XVIII of 1873 (iV.- IF, P. Rent Act), ss. 30,9^ 
(c)— 4t'< XIX of 1873 (iV,-IF. P. La7id Revenue Act), ss. 79, 241 (h) 

The plaintiffs in this suit, zamindars of a certain Tillage, sued for the posses- 
sion of certain land in such village, alleging that it had been assigned to a prede- 
cessor of the defendant to hold so long as he and his successors continued to 
perform the duties of village-watchman, and the defendant had ceased to perform 
those duties, and was holding as a trespasser. The defendant set up as a def enee 
to the suit that he and-his predecessors had held the land rent-free for two hun- 
dred years, and that he held it as a protprietor. Meld that such assignment was not 
a grant within the meaning of Regulation XIX of 1793, and the plaintiffs’ claim was 

Second Appeal, No. 1029 of 1879, from a decree of Maulvi Maqsud Ali Khan, 
Subordinate Judge of Agra, dated the 6th June, 1879, affirming a decree of Maulvi 

Munk-ud-^ffii, Munsff of Jalemr, dated the 26th March, 1879^ 
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Bot one to resume siicli a grant or to assess rent on the land, of which a Eevenue 
Court could take cognizance under ss. 30 and 95 (c) of Act XVIII of 1873 or 
ss. 79 and 241 (/i) of Act XIX of 1873, but one which was cognizable by the Cml 
* Courts. 

This was a suit for tlie possession of five bighas^ nine bis was, of 
land situate in Thoke Sundar Lai, mauza Chedermi, pargana Firoz- 
abad, Agra district. The plaintiffs, who were zamindars of the 
village, claimed such land on the ground that it had been granted 
to a predecessor of the defendant in consideration of his services as 
balaliar^^ OT village-watchman, and the defendant had ceased to 
perform those services. The defendant set up as a defence to the 
suit that he and his predecessors had held the land rent-free for 
two hundred years, that he held the land as a proprietor, and that 
the suit was not cognizable by the Civil Courts. The Munsif and 
the Subordinate Judge concurred, in holding that the suit ^vas not 
cognizable by the Civil Courts, the matter in dispute being in 
their opinion the resumption of a rent-free grant of land, and one 
therefore on which an application might have been made to a Reve-^ 
nue G0urt^ under s. 30 of Act XVIII of 1873, or s. 79 of Act XIX 
.of 1873. 

On appeal by the plaintiff to the High Court it was contended 
that the claim was not one for the resumption of a rent-free grant 
of land, within the meaning of those sections, but one for the 
possession of jland which had been given to the defendant for the 
performance of services which he had ceased to perform, and the 
suit was consequently cognizable by the Civil- Courts. 

Munshi Hanuman Prasad^ for the appellants. 

Maiilvi Oheidul Rahman^ for the respondeat. 

The following judgments were delivered by the Court : 

Si'ANKiE, J. — I have considered the appellants’ plea and have 
come to the conelusioii that the finding of the Courts below, that 
the suit is not cognizable in the Civil Courts, is incorrect. The 
grants referred to in s. 30, Act XVIII of 1873, and in s. 79, Act 
XIX of 1873, are those set forth in the preamble of Regulation 
XIX of 1793, and in the first section thereof. That section recites 
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that, by the ancient law of the country, the ruling power is enti-* 
tied to a certain proportion of the produce of every bigha of land 
(demandable in money or kind, according to local custom), unless^ 
it transfers its right thereto for a term or in perpetuity, or limits 
the public demand upon the whole of the lands belonging to an 
individual, leaving him to appropriate to his own use the ditference 
between the value of such proportion of the produce and the sum 
payable to the public, while he continues to discharge the latter. 
As a necessary consequence of this law, if a 23amindar made a grant 
of any part of bis lands to be held exempt from payment of reve- 
mie, it was considered void, from being an alienation of the dues of' 
Government without its sanction. There the grants referred, to are 
those made by the zamindar.- BadBliaM oy royal grants are etcepted 
‘ in the preamble. The grant referred .to is a permanent alienation of 
revenue, or, as Acts XVIII and XIX, in ss* 30 and 79 respectively, 
term it, rent The first section of Regulation XIX of 1793 
further indicates the nature of the grants as having been made 
under the pretext that the produce of the lands was tp be applied 
to religious or charitable purposes. Of these grants some were 
applied to the purposes for which they were professed to have been 
made, but, in general,- they were given for the personal advantage of 
the grantee, or with a view to the clandestine appropriation of the 
produce to the use of the grantor^ or sold to supply his private 
exigencies. All such grants since the 1st December, 1790, and in 
future, were declared null and void by s. 10 of the Regulation. 

What the plaintiff desires in this case is full possession of a 
plot of land which he says has hitherto been held without payment 
of rent by defendant, the village balahar^^ or watchman. He 
was allowed to occupy the land for bis support, and in point of fact 
whatever he derived from the land constituted Ms wages. But 
there was no permanent grant of the land to Mm or Ms predecessors. 
He would continue to occupy it as long as he continued to give 
his services as watchman. Obviously such an assignment is not 
a grant within the meaning of Regulation XIX of 1793, and the 
present claim is not one to resume such a grant or to assess the rent 
on the land. The settlement officer therefore very properly refused 
to outertaiu the claim. Xor could an application to dispossess the 
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defendant be made to the Collectoi' under letter (d), s. SSj and s. 30, 

Act XVIII of 1873, for the same reason. It is not a claim to 
recover a rent-free grant as being one of those declared bjr the, ^ 
Regulation to be null and void, nor is it a claim to assess the 
rent on the land. 

The plaintiff wishes the defendant to give up the land or pay 
rent. The defendant repudiates the plaintiff’s superior title, and 
claims that he has acquired a proprietary right in the plot which 
has been in the possession of himself and his family for two 
hundred years. Clearly there is a dispute between the parties 
which it is the special duty of the Civil Courts to determine. The 
plaintiff now regards the defendant, who is no longer watchman, 
as a trespasser; the latter asserts his full proprietary right in the 
plot. The Courts below are bound to determine the party to 
whom the right belongs and to decide the case on all its merits, 

I would therefore decree the appeal, reverse the decision of the 
lower, appellate Court, and remand the case for trial on the merits 
by that Court, should it find materials on the record to enable it 
to do so ; but if it should appear that the first Court has excluded 
evidence of fact essential to the determination of the rights of 
the parties, the lower appellate Court is at liberty to reverse the 
decree of the first Court. Costs to abide the result of a new trial. 

Stbaight, J. — I concur fully in the above judgment of my 
honorable colleague. 

Cause remanded 

Before Mr, Justice Spankie and Mr Justice Straight, 

MAEKOTDI DIAL (Plaintiff) v. RAMBARAN RAI and another 
(bbfsbdants).* 

Sale of proprietary rights in a Mahal — Right of occupancy — Exproprietary tenant-^ 
ActKVIlIofm^(N,-W,P. Rent Act), ss,7,^. 

The right of occupancy which a person losing or parting with his proprie- 
tary rights in a mah&l acquires, under s. 7 of Act XTIII of 1873, in the 
land held by him as sir in such nmhdl at the date of such loss or parting, is a sale- 
able interest. 

* Second Appeal, No. 997 of 1S79, from a decree of Maulvi Muhammad Bakhsh. 
Additional Subordinate Judge of Ghazipur, dated the 22nd May, 1879, modifying a 
decree of Maulvl Mir Badshah, Munsif of Saidpur, dated the 17th February, 1879. 
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Held, where such a right was sold by private sale, that it was transferable, 
s. 9 of Act XVIII of 1873 notwithstanding. Umrao Began v. The Land 
Mortgage Bank of India (1) followed. 

A deed executed by a village proprietor i>nrporting to transfer his share in 
the village including his sir-land and ex-proprietary right divests such proprietor 
of the ex-proprietary right conferred by s. 7 of Act XVIII of 1873. 

The plaintiff claimed nineteen biglias, two biswas, of land, 
tinder a deed of sale dated the 9th Apiil, 1878. At the time of 
the sale this land was held by the defendants as sir-land. The deed 
of sale purported to transfer the share of the defendants in a cer- 
tain mahdl including their '^sir-land” and their '^ex-proprietary 
rights.” The plaintiff alleged that the defendants were holding the 
land as trespassers. The defendants set np as a defence to the suit 
that they held the land under a right of occupancy in virtue of the 
provisions of Act XYIII of 1873 ; that they did not acquire such 
right until after the date of the sale to the plaintiff, and therefore 
such right did not pass under that sale ; that, under s. 9 of Act 
XVIII of 1873, such right was not transferable; and that the 
suit was not cognizable by the Civil Ooui'ts. The Court of first 
instance allowed their contention, and, holding that the suit was 
not cognizable by the Civil Courts, returned the plaint to the 
plaintiff to be presented in a Court of Revenue. On appeal by 
the plaintiff the low,er appellate Court held that the suit was 
cognizable by the Civil Courts, but dismissed it on the ground 
that the defendants held the land as occupancy-tenants and not 
as trespassers, and could not be dispossessed, holding that, inas- 
much as the defendants only acquired the right of occupancy under 
s, 7 of Act XVIII of 1873 after the date of the sale of their 
share, that right did not pass under that sale to the plaintiff, and 
further that that right, under s. 9 of that Act, was not transfer- 
able. 

The plaintiff appealed to the High Court, contending that the 
defendants were competent to transfer their occupanoy-rights as 
ex-proprietary tenants, and having transferred such rights to her, 
she was entitled to the possession of the land in suit. 

Munshi JSanuman Prasad, for the appellant. 

(1) L L. R., 2 All. 451. 
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The Senior Government Pleader (Lala Juala Prasad)^ for the 
respondents. 

The following judgments were delivered by the Court : 

Spankie, J, — The defendant, as lambardar, sold his share 
including the ^‘sir” and ‘‘ex-proprietary rights” to the plaintiff 
The lower appellate Court holds that he could not dispose of the 
ex- proprietary right, as it had not accrued until the defendant had 
transferred his share in the estate to the plaintiff 

The wording of s. 7, Act XVIII of 1873, is to the following 
effect, “ that every person who may hereafter lose or part with his 
proprietary rights in any mahal shall have a right of occupancy in 
the land held by him as sir in such mah£i at the date of such loss or 
parting, at a rent which shall be four annas in the rupee less than 
the prevailing rate payable by tenants at will for land of similar 
advantages.” The second paragraph goes on to say that “persons 
having such rights of occupancy shall be called ex-proprietary 
tenants and shall have all the rights of occupancy-tenantsf’ 

It is true that the general rule is that the subject of sal© 
must belong to the vendor and that he can sell no more than 
the interest which he legally possesses. But it appears to me that 
s. 7 of the Act recognizes from the date of its passing that a 
proprietor has a right of occupancy in land held by him as “sir,” 
and reserves it to him, if he pleases, upon the terms provided by the 
section. The vendor was at liberty to sell his sir-land, and I do not 
think that s 7 debars him from selling the interest reserved to him 
by the Act, namely, the right to occupy the land at a favourable 
rate of rent. This seems to me to be an interest created from the 
date of the passing of Act XVIII of 1873, and an expectancy which 
he might dispose of along with the sir and his proprietary share. 
It also seems to me that it is erroneous to refer to the right as that 
of an “ex-proprietary tenant.” Persons who have such rights of 
occupancy as those described in s. 7 shall bey the Act says, called 
ex- proprietary tenants and shall have all the rights of occupancy 
tenants. They are so called to distinguish them from the occu- 
pancy-tenants described in s. 8. What s, 7 recognizes is a right 
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of occnpaney that luis always perhaps been inherent in the pro- 
prietor of a share, a right to occnpy a portion of the lands as 
his sir, either for his own cultivation, or to sublet them to others. 
Whether this be so or not, that he has a recognized interest in the 
right to occupy the land held by him as sir, in the event of his 
losing or parting with his proprietary rights in the mahal, would' 
appear to be quite clear. How far the second paragraph ot s. 9 of 
the Rent Act would invalidate such a sale of the occupancyrright, 
as being contrary to law and policy, is another matter, which might 
have required fuller consideration. But I feel myself bound by the 
ruling of the Full Bench in Umrao Begam v. TAe Land Mortgage 
'Bank of India (1), from which, however, I dissented. I am of 
opinion that the appeal should he decreed and that the case should 
,go hack to the low^er appellate Court to be tried on the merits. 

Straight, J. — I have had some doubt as to the proper con- 
struction to be put upon s. 7 of the Rent Act, but after very care- 
ful consideration, I agree with the view of Mr. Justice Spankie as 
stated in his judgment. I may add, that like him J feel hound by 
the decision of the Full Bench (1) referred to, though were the 
■matter still an open one, I should hold the prohibition of s. 9 of the 
Rent Act to apply strictly. 

Cause remanded* 


Before Mr, Justice Pearson and Mr, Justice Straight. 

^ARAINl KUAR (Defendant) ».»DURJAN RUAR and others (Plaintiffs')* 
NARAIHI KUAR (Defendant) v. PIAREY LAL and others (Plaintiffs)**, 
Addition of parties '—Act X of 1877 {Civil Procedure Code)^a% 32, 

Heidi readiDg ss. 28, 29, and 32 of Act X of 1877 together, that, where a® 
application is made under s. 32 for the addition of a person whether as plaintiff 
or deteDdant, such person should, as a general rule, be added, only where there 
are questions directly arising out of and incidentfll to the original cause of action, 
in which such person has an identity or community of interest with the original 
plaintiff or defendant. 


. (1) I. L.K,, 2 All, 451. ■ 

* First Appeals, l^os. 101 and 102 of 1879, from ordets of Maulvx Abdul Qayum 
Khan, Suhordmate J udge of Bareilly, dated the |th J uly, 1879. 
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Two suits against K for possession of the property of B, deceasetl, were 
tustituteil in the Court of a Subordinate Judge by parties claiihing adversely to 
one another as heirs to B. The Subordinate Judge, on the applications of the 
plaintiffs in these suits, under s. 32 of Act X of 1877, added the plaintiffs in the 
first suit as defendants in the second, and the plaintiffs in the second suit as de- 
fendants in the first. Beld, on appeal by the defendant A'from the orders of the 
Subordinate Judge, applying the rule stated above, that such additions of parties, 
not being necessary to enable the Subordinate Judge ** effectually and completely 
to adjudicate upon and settle_all the questions involved' in the suits,” were not 
proper. 
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The principles on which s. 73 of Act VIII of 1859 should be interpreted 
enunciated by Sir Barnes Peacock in Joy Gohind Doss v. Gouree Frashad Shaha 
(1), Baja Bam Ternary v. Lucfiman PersAad (2), and Ahmed Hosain v. Khodeja (3), 
and the remarks of Poutifex, J. in Mahomed Badhsa v. Nicol (4) followed and 
applied. 

While two suits against one Naraini Kuar numbered respect- 
ively 63 and 76 were pending in the Court of the Subordinate 
Judge of Bareilly, the plaintiffs in suit No. 63 applied, under s. 32 
of Act X of 1877, to be made defendants in suit No. 76, and the 
plaintiffs in suit No* 76 applied, under the same section, . to be 
made defendants in suit No. 63. On the 4th July, 1873, the 
Subordinate Judge passed orders granting these applications. In 
each case the application was granted on the ground that a suit 
bj the applicants in the other case against Naraini Kuar relating to. 
the same property was pending. Naraini Kuar appealed against 
these orders to the High Court. 


Sir. Hill^ for the appellant. 

Sir. ConZnw, Munshi Prasatf, and Pandit 

Natli^ for the respondents in No. 101.. i 


Mr. CoZrm and Pandit iV'a^/^, for the respondents 

in No 102. 

The judgment of the Court (Pearsok, J., concurring) was* 
delivered by 

Stbaight, J. — These are first. appeals from two orders, passed 
by the Subordinate Judge of Bareilly, on the 4th of July, 1879. 

(1) 7 W. e., 202. <3) 10 W. R., 369 ; 3 B. L. R., A. C., 28; 

(2;8 W. R.,15. , (4) 1. L. ii, 4 Cala, 355. 
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In order to make tke question of law raised on belialf of the appel- 
lant intelligible it is necessary to recapitulate the following facts. 

It appears that two suits are pending in the Court of the Sub- 
ordinate Judge against one Naraini Kuar. In the first of these 
the plaiiitifiPs are Rani Eurjaii Kuar^ Ohandi Din, and Mashuk 
Mahal Sahiba Begam, and in the second Piarey Lai, Bhairon Prasad, 
Shib Lai, and Narbada Prasad. The litigation relates to the ances- 
tral propei’ty of Ohaudhri Basant Ram, deceased. The three plain- 
tiffs in case No. 1 sue for possession of the property by right of 
inheritance, — Eani Durjan Kuar as widow of Basant Ram and step- 
mother of (jhatidhri Naubat Ram, his son, also deceased ; Ohandi 
Din as grandson of Basant Ram and sister’s son of Naubat Bam ; 
and Mashuk Mahal Sahiba Begam as vendee of a portion of the 
property in suit from the other two plaintiffs, under a sale -deed of 
the 17 th of February, 1879. In ease No. 2 the four plaintiffs, alleg- 
ing themselves to be the nearest heirs of the deceased Naubat Ram, 
sue for proprietary possession, by cancel ment of an order of 
the 15th August, 1879, declaring Naraini Kuar to be the owner 
of the property in suit and directing the entry of her name, 
in that character, in the Jckewat, To both suits the defendant replies, 
that she is entitled to the property by virtue of the adoption of 
her deceased husband, Raghunandan Prasad, by Naubat Ram. 
It is admitted that she is in possession, and that her name is entered 
in the revenue records. The two plaints were filed respectively, 
in the first case, on the 17th April, and, in the second, on the 12th 
May, 1879. The pleas of the defendant were put in on the 4th of 
July. Upon that day application was made, under s. 32 of Act X 
of 1877, by both sets of plaintiffs, praying that they might be ad- 
ded as defendants in that suit in which they were not plaintiffs, 
and thereupon the orders now appealed were passed. 

It is objected before us on behalf of the original defendant, Nar- 
aini Kuar, that these orders are irregular and illegal ; that the jSub- 
ordinate Judge has misinterpreted the provisions of s. 32 of Act 
X ; that he has improperly exercised the discretion vested in hirrs 
under that section 5 and that it is inequitahle that the defendant 
should be hampered and embarrassed in the conduct of her 
case, by being placed between a cross-fire of adverse claims, 
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tho5e of tlie plaintiffs on the one hand and of the defendants on the 
other. 

The question thus raised is one of much importance, as to the 
procedure and practice contemplated by s. 32. The substantial 
point for determination appears to be, has the Subordinate Judge, 
having regard to the permissive character of s. 32, properly, that 
is, within the terms of the section, exercised liis discretion in pass- 
ing the two orders appealed. 
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No doubt it is most desirable, when litigation has been insti- i 

tuted in respect of a particular subject-matter or specific contract, 
that the Court having cognizance of it should see that all questions 
directly springing out of it should be raised and dealt with once 
and for all,^and that all persons naturally concerned in and likely to 
be legally affected by the determination of those questions should 
be joined as parties. The practice of the English Equity Courts | 

has always, been to recognise this principle in its widest aspect, and 
the Orders under Rule XVI of the Judicature Act afford abundant I 

facilities for the joinder of parties. It is noticeable that their lang- 
uage, with slight exception, is repeated word for word in the ear- 
lier sections of the 3rd chapter of the Civil Procedure Code, though 
it is worthy of observation that the provisions of Orders 17 and | 

1 9, as to adding persons from wdiom a defendant claims con- | 

tribution or indemnity, or others whom the Court or Judge thinks | 

should be joined for the purpose of a question being determined, | 

not only as bet'ween the plaintiff and defendant, but between them f 

and such other person, have not been incorporated. While the i,: 

propriety of preventing unnecessary and expensive repetition of | 

litigation and multiplication of suits cannot be questioned, neither 
as a principle of justice to litigants nor as a convenient rule of 
practice can an indiscriminate joinder either of causes of action or 
of parties he tolerated. 

It becomes necessary to closely examine not only the terms 
of s. 32, but also the kindred provisions in the earlier part of ] 

ohapter III, which now replace the legislation formerly contained 
in s. 73 of Act Till of 1859. First as to s/32, the Court may 
at any time, either upon or without application, order that 
any plaintiff be made a defendant or that any defendant be made ^ 
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a plaintiff, and that tlie name of any person who ought to hayo 
been joined whether as plaintiff or defendant, or whose presence 
before the Court may be necessary in order to enable the Court 
effectually and completfdy to adjudicate upon and settle all the 
questi ms involved in the suits, be added.’’ But it seems to me 
that, in exercising the very wide discretion given by these later 
words, regard should be had to the terms of ss. 28 and 29, and 
the test as to the joinder of defendants should be whether the 
relief sought is in respect of the same matter,” or the liability 
alleged to exist relates to any one contract.’” 

IsQw let ns see bow the language of these sections is applicable 
to th e cases under consideration. So far as the two sets of plaintiffs 
are concerned, it is obvious that their claims are * altogether 
adverse, and that, as between them, there is a question of priority 
of heirship to be decided, in which Naraini Kuar, the original 
defendant, has no actual interest. It is true that the property to 
which they both assert a title is one and the same, but I do not 
think that this circiiinstance justifies the orders of the Subordinate 
Judge. Apart from all questions of inconvenience or embarass- 
ment to the principal defendant in the conduct of her defence^ 
should she fail to establish tl>e adoption on which the whole ftibric' 
of her case rests, I do not see how, as between the plaintiffs and 
the joined defendants, no matter in which case, any decision that 
can be passed will estop either of them from subsequent assertion 
of their rights against one another in a separate suit. It does not 
appear to me that the plaintiffs in either case could have joined the 
other plaintiffs in their original plaint as defendants, for they sought 
no relief against them, and the relief they did seek against Naraini 
Kuar was notin the sense of s. 28- in respect of ‘‘ the same matter.’” 
The joinder of the two sets of plaintiffs, as defendants, in accordance 
with the order of the Subordinate Judge, can only be reasonable, if 
they are to be equally bound by the decree in one suit, not pnly as 
to the principal defendant, but as between themselves ; and it is only 
in this sense that their presence before the Court isvnecessary in- 
order to enable the Court effectually and completely to adjudicate 
upon and settle all the questions involved in the suit. ’’ But the 
qn^tiou involved in each suit is not what are the rights of the two 
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sets of plaintifFii inter the issue to be decided between the 
defendant Naraiui Kuar and each set of plaintiffs is perfectly plain 
and intelligible, and, as she is in possession, the burden of proof 
will be on those who assail her title. Necessarily all the plaintiffs 
are interested in the determination of the adoption,” set up 
by the principal defendant, but, as I have already remarked, 1 d^ 
not see how a finding upon this point in either suit can bind the 
joined defendants to the plaintiffs 'or the plaintiffs to the joined 
defendants, in respect of their mutual claims between one another 
to the property, or in the event of the principal defendant establish- 
ing the adoption in one case can obviate a second trial. No plea of 
res judicata could be sustained. Upon the argument before us 
Mr. Hill for the appellant called our attention to three lengthy 
judgments of Sir Barnes Peacock — Joy Gobind Doss v. Gouree Pra- 
shad Shaha (1^; Raja Ram Tewary \\ Luclimnn Per shad C2J ; 
Ahmed Hosain V. Khodeja (3) — #hich are valuable and instruc- 
tive. For though these were given upon cases arising under s. 73 
of Act VIII of 1859, the reasoning and principles of interpreta- 
tion enunciated may appropriately be followed in construing s. 32, 
Act X of 1877. Under s. 73, Act VIII of 1859, the Court had 
power to join all parties who may be likely to be affected by the 
result,” an expression that might be taken to mean a great deal 
more than was ever intended by the legislative authorities, and 
which Sir Baimes Peacock in the judgments already adverted to 
was careful to qualify and reduce within intelligible limits. But 
now reading, as I think one should, ss. 28, 29 and 32 of Act X 
together, the terms /^questions involved in the suit” must be taken 
to mean questions directly arising out of and incident to the origi- 
nal cause of action, in which, either in character of plaintiff’ or defen- 
dant, the person to be joined has an identity or community of interest 
with that party in the litigation on whose side he is to be ranged. 
I do not lay this down as an irrefragable rule by which applications 
under s. 32 of Act X should be determined ; for cases may arise 
similar to Saroda Persliad Mitter v. Kylash Chunder Banerjee (4) 
and Kali Prasad Singh v. Jainarayan Roy (5); bufc in the multi- 
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<1) 7 W. B. 202. 

(^) 8 W. R. 15. 

p) 10 W. R-3085 3 B. B. R., a. C-, 28. 


(4) 7 W. B, 315. 

(5) 3B. L B., A, a, 23. 
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tude of instances it will be a useful test to apply in deciding whe- 
ther the presence of parties is necessary to enable the Court 
effectually and completely to -adjudicate and settle the questions 
involved in the suit.’’ I entirely agree with the remarks of 
Pontifex, J. in Mahomed Badska v. Nicol (1), and applying them 
in the present cases, it appears to me that the joinder of the two sets 
of plaintiffs as defendants was not necessary to enable the Court 
effectually and completely to settle the question arising between the 
'plaintiffs and Naraini Knar in the respective suits. I, therefore, 
think that the Subordinate Judge improperly passed the two orders 
of the 4th of July and that these appeals must be allowed with costs. 
*The defendants who have been added to the record will be struck 
off, their statements of defence returned to them, and the plaints 
restored to their original shape. 

Appeals allowed. 


1880 

Fehruary 13. 


Before Mr, Justice Pearson and Mr. Justice Spankie. 

PARSHAUI LAL (Defendant) w- RAM DIAL (Plaintiff) * 

Suit for Pre-emption-^ Deposit of purchase-money — Appellate Court^ powers of-— 
Act X 0/1877 (^Civil Procedure Code'', s. 2l4. 

The decree of tlie Coiirt of first instance in a suit to enforce a right of pre-emption 
directed that the sum which that Court had ascertained to be the purchase-money 
should be deposited within one month from the date of the decree. The plaintifE 
appealed, contending that such sum was not the purchase-money. While the appeal 
was pending the time fixed by the decree of the Court of first instance expired vrithout 
any deposit having been made. The appellate Court dismissed the appeal, fixing by 
its decree, of its own motion, a further time for the deposit. Held, following Sheo 
Prasad Lal v. Thakur Bai (2), that the appellate Court was competent to extend the 
time for making the deposit, and its action and order did not contravene the provi- 
sions of s. 214 of Act X of 1877. 

This was a suit to enforce a right of pre-emption in which the 
plaintiff alleged that the purchase-money was Rs. 600, and not 
Es. 800 as entered in the deed of sale. The Mnnsif determined 


(1) I- L R., 4 Calc., 355. • 

* Second Appeal, Ho. 943 of 1879, from a decree of Mirza Abid AJi Beg, Sub- 
ordinate Judge of Mainpuri, dated the 29th May, 1879, aflSirming a decree of Babu 
Sanwal Singh^ Muneif of Btawah, dated the 14th December, 1878. 

(2) H. C. R., N.-W. 1888; p. 25^ 
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that the plaintiff was entitled to pre-emption, but found fliat the 
purchase-money was Rs. 800, and gave the plaintiff a decree dated 
the 14th December, 187 8^ which directed him to deposit the pur- 
chase-money, Rs. 800, within one month from the date of the de- 
cree, and that in default the decree should be considered null and 
void. The plaintiff appealed from this decree, and the Subordinate 
Judge on the 29th May, 1879, finding that the purchase-mcney 
vras Rs. 800, made a decree dismissing the appeal, and directing 
the plaintiff to deposit the purchase-money within one month from 
the date the decree became final. 

The defendant appealed to the High Court, contending that the 
Subordinate Judge “ was not competent, in the absence of any 
ohjeotion in appeal, to modify the decree of the Court of first ins- 
tance as regards the time within which the plaintiff had been 
directed to pay the purchase-money and that, as the plaintiff 
failed to conform to the decree of the Court of first instance as 
regards the deposit of the purchase- money and took no exception in 
his appeal as regards the time fixed by that decree for the deposit, 

; his suit should be held liable to dismissal as prescribed by s. 214 of 
Act X of 1877.” 

Pandit BiBhamhliar Nath and Munshi Nashi Prasad^ for the 
appellant. 

Munshi jETaniima??. Prasad and Lala Laltd Prasad^ for the res» 
pondent. 

The judgment of the Court (Pearson, J:, and Spankib, J;.) 
was delivered by 

Pearson, J. — The grounds of appeal are overruled by the Full 
Bench decision in Sheo Framd Lai v. Thakur Eai (1), and it does 
not appear to us that the appellate Court’s action and order con- 
travened the provisions of s. 214, Act X of 1877. The appeal 
is dismissed with costs. 

Appeal dismisseiL 
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Before Mr ^ Jusike Spnnkie and Mr. JuHilcQ Oltlfie" J. 

LEVA SINGH (Plaintiff) v. RAM MANOHAR and anothkr (Defendants)* 

Miindu Lau' — Mitahshara — Mortgage hy father of joint ancestral property ---Sule of 
joint ancestral property in the e.vccuthm of' a decree (upilnst fiither----JLiahilHy of Son's 

share. 

The inidix^ided estate of a j*dut IliiKlu consisOnEr of a. failier and Ii's sor..s^, 

T/hile in the possession and manag-ement of the faOier, was moitgaged by liivn, 
with tUs knov/ledge of the sons, as security for the re-payinent of moneys borrowed 
and lent for the use and benefit of the family. The lender of these moneys sued 
the futile r to recover them the sale of the family estate, and obtained a 'decree 
against him directing its sale, and sought to bring the family estate to soilo in the 
exe'ciition of this decree. Held, in a suit by one of tlie sons to protect liis share 
in such estate from sale in the execution of such decree, thiit sncli decree could not 
be regarded as against the father only, and his share in such property was not alone 
saleable in execution of it, but such suit and decree must be legardcd as against 
the father as repr(!aeating the joint family, and the whole of -tlie family estate 
was saleable in the execution of such decree. Bismsur Lnll Sahon v. fueh- 
viessur Singh (1; folUnvcd, Beendyal Lull y . Jugdeep Narain Singh (2) di-sting- 
nished 

This was a suit, instKiitecl in tlie Court of tlie Miinsif of Balia, 
zila Glinzipur, to establish the iilaintiif s proprietary right to a one 
seventh share of certain zainindari shares of ibnr Tillages called 
severally Keel, Narainpur, Lakhnii Pah, Kharauli, and Maliatpal, 
situated in that ziia. These shares had lieen iittaclied in execu' 
tion of a ‘decree against the plaintiff’s father, the defendant Sheo 
Narain Singh, dated the 6th July, 1877, lield by tlie defendant 
Itam Manohar. The plaintiff objected to this attachment, claiming 
that a one-seventh share of the property was his and should be ex- 
cluded from attachment and sale, but his oljection was disallowed, ‘ 
and he accordingly brought the present suit to establish his claim. 
The plaintiff stated in his plaint that these zamiiidari sliares were 
joint ancestral property in which his share according to Hindu 
law was one-seventh; the share of the remaining four sons 
of tlie defendant Sheo Narain Singh four-sevenths, the share 
of the wife of that defendant one-seventh, and the share of that 
defendant himself one-seventh; that each member of the family 

* Second Appeal, No. 793 of 1879, from a decree of Maulvi Ma inum Baklis 
Additional Subordinate Judge of ahazlpur, dated the 22nd March, 1879, affinning 
a decree of Maulvi Kamar-nd'din, Munaif of Balia, dated the ijth December, 1878. 

(1) L. R., 6 Tnd. Ap., 233 ; 5 Gale. (D I. L. K„ 3 Calc., 19S, 

L. R., 477. ,■ ,, 
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as a ineiiiber of a joint and undivided Hindu family in the 
possession and enjoyment of the property in suit; and tliat the 
defendant Ram Manohar had, in execution of his decree of the 6tli 
July, 1877, which was against the defendant Sheo Narain Singli 
only, the other members of the family not being parties to it, 
caused to be attached and notified for sale the whole of tlie family 
property as the property of the defendant 8beQ ISaraiu Singh, 

The decree of the 6th July, 1877, had been obtained under these 
ci roll instances : On the r7tli June, 1874, the defeiiJaiit Sheo 
Narain Singh CA'Ccuted in favour of the defendant Ram Manohar 
an instrument called a j^aj-i-peshgi'' lease, by which' he transferred 
to him the zamindari shares before-meniioiied, in consideration 
of an old loan of Rs 49-15-0 and a fresh loan of Rs. 50. This ins- 
trument recited that the executant was 'Hn possession of the shares 
and by paymeiit of government revenue enjoying the income and 
profits thereoi'”, and that the further advance to him of Rs. 50 was 
made ‘‘ to meet his wants.’’ It further recited that the executaufc 
had put the lessee” into possession of the shares, and then pro- 
ceeded as follows : — I declare that the said lessee shall, untii the 
payment of the principal mortgage-money, without being offered 
resistance by any person, remain in possession of the property 
le.ased, ami plough, settle, collect, and cultivate the same, and eiijx)y 
the income of the sliares in lieu of his zar-i-peshgij and pay Rs. 4 
to me the executant on account of the Government revenue every 
year : I the executant have no claim to the mesne profits nor has 
the niortgagee to the interest : that whenever at the close of the 
month <>f Jaith in any year, 1 the executant or my heirs pay the 
principal mortgage-rnoney, Rs. 99-15* 0, mentioned in the deed to 
the banker, then by taking back the instrument I shall enter upon 
possession of the property leased”. The instrument coneliided 
by stating that if the mortgagee” was ejected “ in any way 
without the paynient of the mortgage-money, be should be at liber- 
ty to recover the mortgage-money, with interest at four rupees per 
cent, per mensem, from the zamind'ari shares in suit.” On the 26th 
May, 1877, the defendant Rain Manobar instituted a suit against 
tluv defendant Sheo Narain Bingb, in the Court of the Muusif of 
Biilia, on this iiistrument, claiming to recover Rs, 239*9-03 prin- 
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tSSQ cipal and interest, by the sale of the zamiodari shares, on the 
SiTak' that on the 7th January, 1875, the defendant Sheo Narain 

Singh had resisted his maldng collections, and had made collections 
himself, whereby he. Ram. Manohar, had been dispossessed. The 
Munsif gave Ram Manohar a decree for the amount claimed 
against Sheo Narain Singh and the hypothecated property.” 

The defendant Ram Manohar set up the following defence to 
. the present suit : — That the plaintiff, notwithstanding his know-r 
ledge of the transaction, had kept quiet and admitted it; under these 
circumstances his claim is improper : that the justice of the de- 
fendant’s claim is not denied and its nature is not open to any 
objection, therefore under Eindn law and precedents the defend- 
ant’s debt is chargeable on the property advertised for sale as well 
as against the plaintiff and other sharers, and the property cannot 
he exempted ; that the defendant Sheo Narain Singh, having 
borrowed the money secured by the bond for the maintenance and 
the benefit of the plaintiff and all other members of the family, had 
executed the document in question : that the defendant Sheo 
Narain Singh and all other members of the family benefited by 
the loan: that the defendant Sheo Narain Singh, having failed to 
fulfill the promise, the defendant obtained a decree; and that the 
defendant Sheo Narain Singh has caused his son to bring this suit, 
with a view to delay the recovery of the money due to this defen- 
dant,” 

The suit was not defended by the defendant Sheo Narain Singh, 
On the date fixed for the se'iitlemeut of issues tilth December, 1878,) 
the plaintiff’s vakil stated to the Munsif that he did not require tq 
examine an}^ witnesses, The defendant’s vakil also stated on the 
same occasion that, if the plaintiff admitted that he had been living 
with his father, the defendant also did not require to examine 
The plaintiff’s vakil then admitted /Hhat the 
plaintiff, lived as a member of a joint family in commensality, and 
that he derived benefit from the property in suit as one of the 
joint family.” The second issue fixed by the Munsif was : 
‘-Whether the property in suit is actually owned and possessed by 
plaintiff or Sheo Narain Singh, defendant, and whether itd§ liable 
to be sold in satisfaction of the decree ?’ ■ 
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The Mimsif decided this issue against the plaintiff and 
dismissed the suit, for the reasons which will appear from" the 
following extract from his judgment : — The Court has deliberately 
taken into consideration the precedents cited by the parties. 
The Privy Council ruling relied on and quoted by the plaintiff’s 
pleader, Deendyal Lallv. Jugdeep Narairi Singh {!), is inapplicable 
to the present suit for the following reasons ; — (i ) In that case 
the debt had been contracted by the father for his own personal 
use, and not to meet any legal necessity, such as maintenance of 
his family. Now the plaintift in this case has not only failed to 
prove that the defendant No. 2 had borrowed the money for his 
personal use, and that he spent it for his* own purposes (his wife and 
his sons, the plaintift and others, not participaung in the benefit), 
but it also appears, on the contrary, from the statement of his 
pleader recorded in the proceeding dated the 1 Itli December, i 878, 
that the money seoured by the bond was enjoyed by the plaintiff*, 
his mother, and brothers, when they admittedly lived and messed 
together. Under these circumstances all the property pledged in 
the bond is liable for the debt and the plaintiff’s share cannot be 
exempted, (ii; The precedent applies to the case of a transfer 
made by the ancestor of an ancestral joint property without the 
consent of his C0”sharers who did not benefit by the transaction. 
In this case the defendant No. 2 borrowed money of a banker 
while living and messing jointly, and spent it for the benefit of his 
wife and sons, and when the banker demanded the money he caused 
this suit to be brought under colour of the Hindu law. It is im- 
possible that the son should I'emain ignorant of the act of his 
father with whom he lived. The plaintiff ought to have brought 
a suit when the defendant No. 2 had acted beyond his power in 
borrowing the money for his ovvn use on the security of the 
ancestral property. But at that time the plaintiff, his brothers, and 
the wife of the defendant No. 2 jointly appropriated the money 
quietly. A decree was eventually passed for that money and tlie 
property having been advertised for sale the present suit has been 
instituted. There can be no doubt that the suit has been brought 
in collusion with the defendant No. 2 for a dishonest purpose.” 
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On appeal by the plaintiff the Subordinate eJiid^e aflinned the 
Blunsifs decision and dismissed the aj>peal. The inaterial portion 
of the Subordinate Judge’s jmlgmenfc was as follows : — “^‘It appears 
from lire proceeding dated the 11th Deceinberj 18'i8j referred to by 
the MiiBsif, that the plaintiff has admitted the fact of his living 
'with iris father. It is clear that the plaintiff and his father live 
together, and it is also clear tliat the plaintiff has been living in 
commensality with his father, who is the judgment-debtor, and 
tliat the debt was for the plaintiff’s support and benefit. It is also 
clear that the property continned all along in possession of the 
plainlifl’s father, the judgment-debtor, who hypothecated all that 
'was in his possession. Under these circumstances no part of the 
property can be, in consideration of the plaintiff’s right of inheritance, 
exempted from liability for the money lent for the use of the joint 
family by the defendant-respondent. As the judgment-debtor was 
in possession of the property which he had hypothecated in- the 
bond, it was not necessary to implead the plaintiff. As the plain- 
tiff was aware of the defendant-respondent’s just demand, and 
of the decree, and the suit, and as betook no mea.snres at that time, 
for liis protection from the demand which has not been paid off as. 
yet, the claim of the plaintiff does not deserve any eonsideratibm 
The precedents cited by the plaintiff cannot be appli(‘able to a case 
in which a debt is contracted for the support and benefit of the 
children, and in which the father has possession of the whole pro- 
perty which he has pledged. The Tact of the whole property 
being liable for the debt is apparent from the plaint, ‘in which the 
plaintiff himself says that all the property has been hypothecated. 
In short, wdth reference to the facts of the case, the Munsirs 
decision deserves to be upheld. According to law, a son who wants 
the property of his father is bound to pay his father’s debt. The 
debt was contracted for the support of the children including: the 
plaintiff and it is a just debt. The debt , being incurre’i in gooil 
- faith for the support of the joint family, the liquidation thereof is 
incumbent on all persons. No plea against the validity of the 
debt is worthy of consideration. It being necessary for a son to 
pay his father’s debt, and he having faHed to do so, tlie property 
is in consequence advertised for sale by aucticin : the plaintiff’s 
claim must bo considered improper”. 
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The plaintiff appealed to tlie Couit, eonlending that his 

right, title, and interest in the family property could not be sold in 
the execution of a decree agjainst his father, to which he was not a 
party ; and that the only question to be determined was whether the 
decree as made could be executed against him, and it was not proper 
to go behind the decree and inquire into the nature of the debt. 

The Senior Government Pleader (Lala / uala Prasad)^ for the 
appellant. 

Lala Lalta P rasad^ for the respondent. 

The judgment of the High Court (Sfankie, J., and Oldfield, 
J.,) was delivered by 

Oldfield, J.— H appears that the defendant Earn Manoluir 
obtained a decree against the defendant Sheo Narain Singh, the 
father of plaintiff, upon a bond executed by bim, and sought 
to execute the decree against certain joint - family property 
pledged in the bond, and the plaintiff has brought this suit to 
exempt his share in the joint family property from sale on the 
<rround that the defendant Ram Manohar only obtained a decree 

c5 

against hi§ father, and it is only his faiher^s rights that can bo 
taken in execution under such a decree. The decree was passed 
against the property pledged in the bond, and the finding of the 
lower appellate Court on the facts is that father and son lived 
together as members of an undivided Hindu family, the property 
being in the father’s possession and management, and that the 
debt was incurred for the plaintiff’s support and benefit, and the 
money was lent for the use of the joint family by the defendant 
Ram Manohar, and the plaintiff was aware of the transaction. 

It is undoubted that the whole ancestral property is liable for 
a debt contracted by a father under such circumstances, and there 
is 110 weight to be attached in the present case to the contention 
that, the decree being against the father only, it is only his interest 
that can he sold, for we cannot but hold that the suit and decree 
an this case must be regarded as against the father as representing 
the joint family. 

In a recent case before the Judicial Committee of the Privy 
Cmnoil^ Bissessur Ball Sahoo v. LuGlimessur Singh { 1 ), decided 
(1) L. K., 6 lud. Ap., 233; 5 Calc. L. E. 477. 
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15th July, 1879, where the question was whether certain family 
property could be held liable' under decrees obtained against 
members of the joint family, their Lordships appear to oonsider 
that, where the himily is joint, there may be a presumption that the 
party sued is sued as a representative of the himily, and they held 
that, when the decrees are substantially decrees in respect of a joint 
family and against the representatives of the family, they may be 
properly executed against the joint family property. Such appears 
to be the case in the suit in which this appeal has been made. 
Much stress has been laid by the plaintiff-appellant’s counsel on 
the case of Deendyal Lall v. Jagdeep Narain Smgli (1). In 
that case it was held that the auction-purchaser, who w’'as also the 
decree-holder, ‘^could not acquire more than the right, title, and 
interest of the judgment-debtor ; and if he had sought to go further, 
and to enforce his debt against the whole property, and the co- 
sharers who were not parties to the bond, he ought to have framed 
his suit accordingly, and have made those co-sharers parties to it; 
by the proceedings which he took he could not get more than that 
was seized and sold in execution, mz., the right, title, and intei'est 
of the father.” 

But our view of the case before us, which proceeds on the repre- 
sentative character of the judgment-debtor as representing the 
family, cannot be saii to he in conflict with the principle laid down 
in the above case. 

We affirm the decree of the lower appellate Court and dismiss 
this appeal with costs. 

Appeal dismissed. 

Before Mr. Justice Pearson and Mr. Justice Oldfield. 

SHANKAR DIAL (Decree-holdeb) tt. AMIR HAIDAR and others (Judgment- 

DEBTORS.)* 

Objection io attachment of attached property by judgment-debtor ^Order agamsi 
decree-holder— -JDecree-holdePs remedy Appeal — Suit to establish right —Act X of 
1877 (Civil Procedure Code ), ss, 278, 279, 280, 281, 282, 283. 

An o’bjection was made to the attachment of certain property in the execu- 
tion of a decree, by the judgment-debtor, on the ground that such property was 

~~~~ (1) LL. L.,3 Calc.,198. ■■■,, , 'V;... 

♦ Eirst Appeal, No. 145 of 1879, from an order of Maulvi Abdul MajM Khan 
Subordinate Judge of (ihazipur, dated the 18th July, 1879. 
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in his possession, not as his own property, but on account of an endowment. This 
objection was one of the nature to be dealt with under s. 278 and following sec- 
tions of Act X of 1877. The Court executing the decree made an order against 
the decree-holder releasing the property from attachment. Held that such order 
was not appealable, the fact that the objection was made by the judgment-debtor 
notwithstanding, and the decree-holder’s proper remedy was to institute a suit, 
under the provisions of s. 283 of Act X of 1877. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of the High Court. 

Munsliis Ilanuman Prasad and Suih Ram, for the appellant. 

The Senior Governmmt Pleader (Lala luala PmsadJ) and Shah 
Asad Ali, for the respondents. 

The judgment of the High Court (Pearson, J. and Old- 
field, J.) was delivered by 

OhDEiELD, J, — The decree-holder, appellant before us, sought to 
attach certain property in execution of his decree, and the judg- 
ment-debtors objected that they held the property, not as their 
own property, but as superintendents of an endowment to which 
the property belonged^ and they objected to the attachment. 
The Court of first instance released the property from attach- 
ment on the objections taken. The decree-holder appealed to 
the Judge, who dismissed the appeal on the ground that, with 
reference to the value of the subject-matter, it lay to the High 
Court. The decree-holder has now appealed to this Court. A pre- 
liminary objection appears to us to be valid, to the effect that there 
is no appeal, and that the decree-holder’s proper remedy is by 
regular suit. 

The objections taken to the attachment were of the nature of 
those to be dealt with under s. 278 and following sections, Civil 
Procedure Code, and the remedy for the party dissatisfied is under 
s. 283 by regular suit. The case is not altered by the oircumstanee 
that the objectors were the judgment-debtors. |t has been held 
frequently that the provisions of s. 278 and following sections 
apply equally to the objections by parties to the suit as by stran- 
gers, when their objections are of the nature of those with which 
those sections deal. — Haris Chandra Gupto v. Srimati Shashi Mala 

107 
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Gupti (1) : In the matkr of the petitiui of J. B, Rainey (2) : Chan* 
der Kant Snrmah v. Bimgshee Deh Surmcth (3). We dismiss the 
appeal with costs. 

Appeal dismissed. 

Before Mr. Justice Pe<mion and 3(r, Justice Oidfield. 

BALDEO PRAS4D ard another (Plaintiffb) GHISH CHANDAl^ B.HOSE 

(Defknd.ant) * 

Suit 071 loM Cheque ’^Parties to Suit — Jet X of 1877 (CivU Procedure Code)^ 61. 

The jiidorseeB of a cheque sued the indorser, stating in tlieir plaint that the cheque 
had been lost and that the, defendant refused to give them a duplicate of it, and 
claiming a duplicate of it or the refund of the money they bad paid the defendant on 
the checpie. 

1/ehi that the pdaint disclosed a cause of action against the defendant. Beld dlso 
that the plaint should he amended by joining the drawer of the cheque as a defendant 
In the suit. 

/Ihe facts of this case are sufficiently staled for the purposes of 
this report in the judgment of the High Court. 

Miuishi Ilamiman Prasad and Lala L alt a Prasad, for the appel- 
lants. 

The J U7iior Qovemment Pleader /Bahu Dioarha Nath Banarji) 
and Babus Ojyrokash OJianda r Afulca^ ji nndi Bat odd Prasad Ghose, 
for the respondent. 

High Court (PeabsoNj J. and OldfielOj 

J.) was delivered by 

OlbfielDj j.—- T he case, of the plaintiffs is that a cheque 
Ho. 3821 of ISthOctoberj 1877, drawn by Captain 0. EJlis, Emigra- 
tion Agent, on the Bank of Bengalj for Rs. 300, -was endorsed over 
to their agentj Parsotam Das, by the defendant, tor valuable consider- 
ation, Parsotam Das sent the cheque to the plaintifFs’ firm at' 


(1) 6 B L. B., 721 
(2) 6 B. L B., 725., 


(3) 6 ly. B., 61. 


* First Appeal, No. 130 di 1879, from a decree of H, D« Willock, Esq , Judge of 
Asa.mgarli, dated the 4th April, 1879, 
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Ghazipur, and they forwarded it by post to their firm at Arrali, bat 

it was lost in transit. The defendant I'efused to mve a duplicate of ^ 

the clieqne ; and the plain tms now sue to compel him to giye a Fkasad 
duplicate or to refund the money, and to pay damages, Rs, 4<S, grkh Chak- 
equivalent to interest on the amount of the bill lost by plaintiffs -Bhose 
owing to defendant’s refusal, and future interest from date of in- 
stitiition of the suit. The defendant replies that he did not indorse 
the cheque over to plaintiffs ; that it was drawn payable to Babu 
Hari Mohan Banarji, who indorsed it. The Judge has rejected -the 
plaint on the ground that it does not disclose a cause of action, 

This is, however, erroneous. 

Under s. 61, Code of Civil Procedure, a salt may be maintained 
on a lost negotiable instrument, and, if it be proved that the instru- 
ment is lost, and if an indemnity, be given by the plaintiff to the 
satishiction of the Court against the claims of any other person 
upon such instrument, the Court may make such decree as it would 
have made if the plaintiff had produced the instrument in court 
when the plaint was presented, and had at the same time delivered 
a copy of tlie instrument to be filed with the plaint; and in Byles 
on Bills of Exchange, 11th ed., chapter XXVIIT, p. 378, we find 
that the relief administered by Courts of equity will be afforded, 
not only on bills, but on notes ; not only against the drawer, but 
against the indorser, or the acceptor; not only may a new bill be 
required, but payment ; but the Court* will not call on a party to 
renew or pay a lost hill without providing him with a satisfactory 
indemnity,” 

The defendant Babu Grish Ohandar Bliose, «assuming him to be 
the indorser of the cheque, cannot give the new cheque asked for 
■without the co-operation of the alleged drawer, Captain Ellis ; and 
the plaintifif should amend his plaint by joining Captain Ellis as a 
defendant in the suit, and praying that the relief sought may be 
given against both defendants. 

The Judge will return the plaint to the plaintiff to be amended 
accordingly, and liis order rejecting it is set aside, and the costs of 
this appeal wvill be costs ill the cause. 

. Order aceordingJih ' 
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Before Mr, Justice Pearso7i and Mr, Justice SiraujhL 

The SECRETAEY o* STATE eoe IHDIA i:. COXJHCIL (Defendant) SHEO 

SINGH RAI and ANOTHER (Plaintiffs.)* 

Contract-Bailment-Governmeni Promissory Note-Coninbutory negligence- 
Master and servant 

The agent o£ the plamliffi delivered to the Treasury officer at Moernt nine 
Government Promissory notes, aggregating Es. 48 000 in value, m order that such 

notes might be transmitted to the Public Debt office at Calcutta for 

and consolidation into a single note for Es. 48,000, having prevmus y indorsed 
the plaintiff’s name on such notes at the request of a subordinate of the Treasury 
officer, and received a receipt for such notes under the hand of the Treasury 
officer Owing partly to such indorsements and partly to the negligence of ^ 
Treasury officer such subordinate was enabled to misappropriate and negotiate 
two of such notes, aggregating Es. 12,000 in value. The remaining seven of such 
notes were despatched to Calcutta, and a consolidated note for Es. S1,..00 was 
returned and delivered to the plaintiff, when the misappropriation of the two notes 
was discovered. The plaintiff sued Government claimmg “that it might be 
directed to make restitution of the two notes or to deliver two other notes of equal 
value or their value in cash” with interest. On behalf of Government it was con- 
tended that it was not liable to the plaintiff s claim, inasmuch as the plaintiff, by 
his agent, had contributed to the ioss of the two notes, and a master was not liable 

in damages for loss or injury sustained through the fraud or dishonesty of his 

servant without, the scope of his employment. SM that, the two notes not hav- 
ing teen delivered to the Treasury officer as a bailee but having been surrendered, 
the receipt given by that officer must be regarded as an undertaking on the part 
of Government to deliver a consolidated note for Bs. 48,000 in due course, and 
the plaintiff’s suit was in reality one for damages on account of the refusal of 

‘ Government to discharge its obUgation, the measure of those damages being the 

amount by which the note for Es. 81,200 fell short of Es. 48,000 with interest, and 
such being the suit, the contention of Government was not any answer to it. 

The facts of this case are sufficiently stated for the purposes of 

this report in the judgment of Straight, J. 

The SsnioT. GovcviiftiSTit Plso-dcT (Xiala Judlcb J^tcisixd^ for the 
appellant, 

Mr. ConZan, for the respondents. 

The following judgments were delivered by the Court ; 

StbaIQHT, J. — The plaintiffs in this suit claim from the Collector 
of Meerut, as representing the Secretary of State for India, restitu- 

♦ B'irst Appeal, No. 26 of 1879, from a decree of Babu Kashi Nath Biswas* 
SulMwdinate Judge of Meerut, dated the 27th Novemher, 1878. 
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tion of two Government Promissory notes of the loon of 1854-55, 
made over to the Meerut Treasury on their behalf by their duly 
authorised agent on the 12th August, 1872. They further ask alter- 
natively for other notes of equal value or for the equivalent cash with 
interest at four per cent, from date of last payment. The lower 
Court decreed the claim ani the defendant now appeals. 

The facts of the case, which are not disputed, appear to be as 
follows : — The plaintiffs are Commissariat agents carrying on 
business in the city of Delhi, under the style or firm of Sheo Hingh 
Kai, Nihal Singh. On the 12th August, 1872, they sent by the 
hand of their gomashta, Samair Ghand, nine Government Promis- 
sory notes of the value in all of Rs. 48,000 to the Meerut Treasury 
office, in order that they should be forwarded thence to Calcutta 
for cancellation and consolidation into one note. At that time the 
regular Treasury Officer, Mr, Billings, was absent on leave, and one 
Babu.Kali Charan, Deputy Collector, was holding charge in his 
stead. Employed in the office in the capacity of chief clerk was a 
certain Muhammad Husain, and it was his special duty, when 
securities were left there for transmission to Calcutta, to see that 
they were carefully packed and despatched, as speedily as possible, 
and to prepare the necessary forwarding letter that had to accom- 
pany them. Muhammad Husain had been for many years in the 
Government service, and the most perfect confidence was reposed 
in him by his superior officers, and those who were acquainted with 
him or had to come in contact with him in business matters had 
entire faith in his integrity and honesty. It W'as to this man that 
Sumair Chand delivered the nine Promissory notes on the 12th 
August, 1872. The following is his account of what then occurred ; 

Muhammad Husain then made a mark on the notes and then I 
sigued for Jiihal Singh : Muhammad Husain himself wrote some- 
thing, or he caused some other person to write something, on 
the notes, and then he had the interest paid to me : on the 
same day he again asked me to sign the notes at another place, 
which he said was required to get the notes consolidated: these 
too I signed for Hihab Singh : then he asked me to remain out- 
side and that he would do all that was required: after some time 
I was called in and Muhammad Husain gave me a receipt in 
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English,” The receipt here referred to was for (lie nine Promis- 
sory notes, and bears the signature of Kali Oharaii, Treasury 
Officer.” In ordinary course it should take from ten to fifteen clays • 
to transmit the notes to the Public Debt Office at Oalcucta for can- 
cellation and to get back the consolidated note. Subsequent to the 
12th August, 1872, Suinair Oliand called on two or three occasions 
at the Meerut Treasury to know whether his note had arrived, 
but on each ocoasiou his inquiries were answered by Muhammad 
Husain to the effect that it had not been received from Calcutta. 
Somewhere about the begiuniog of March, 1873, Muhammad 
Husain absconded, and on the 31st of that month a consolidated note, 
which had been received from Calcutta, for Ils. 31,200, was htmded 
to the plaintiffs, but as- it should have been Rs, 48,000, as shown 
by the receipt of the 12th Arigust, 1872, suspicion was necessarily 
at once awakened and inquiry was instituted, with the following re- 
sult. Two of the nine notes made over by Sumair Ghand to Mu- 
hammad Husain, numbered 017849 for Es. 12,000, and 020102 for 
Rs. 5,000, had never been forwarded to Calcutta at all, but had been 
misappropriated by him, he taking advantage of the blank indorse- 
ment of the name of Nihal Singh by Sumair Oliand to make the latter 
one payable to himself, by wu'iting above that signature the words. 

Sold to Muhammad Husain while, on the other, under a pretended 
aiiihority from Nihal Singh, he put Pay to the Agra Bank or 
order.” Ou the note for Rs. 12,000 the Bank made Muhammad 
Husain an advance in August, 1872, of Rs. 8,000, and on that of 
Es. 5;000 in December of Rs. 2,300, retaining them as security. 
With regard to the remaining seven Promissory notes, they I’emained 
in the Treasury at Meerut until the 1 9th February, 1873, upon 
which day they were sent to Calcutta for canoelment and consoli- 
datiou, accompanied by a forwarding letter signed by Mr. Billings, 
who had returned from leave and resumed charge. At that time 
Muhammad Husain had made the necessary formal indorsement on 
these seven notes, above the name of Nihal Singh, which amounted 
to an acknowledgment on the part of that person, that he had 
. received a new note in exchange.” When the misappropriation 
of these tw-o notes was discovered, they Avere, as has already been 
stated, in the hands of the Agra Bank; and this fact coming to the 


VOL. IL] 


ALLAHABAD SEUIES. 


759 


knwvledge of Mr. Billings^ he, in his capacity of a Magistrate of 
the first class, issued a most illegal and improper search-* war ranfi 
upon the strength of which the Bank jmeniises w’ere entered, and 
the two notes were carried away by force to the Treasury for resto- 
ration to the plaintiffs. The natural consequence of this most 
unwarrantable proceeding was, that the authorities of the Bank 
instituted a suit against Mr. Billings for restitution of the two notes 
and damages for their illegal seizure, and in tbe course of the liti- 
gation, the Secretary of State for India, and the present plaintiffs, 
were brought upon the record as defendants. Ultimately this 
Court, upon appeal by the Bank, on the 29th May, 187d, reversed 
the decision of the Subordinate Judge dismissing the claim of the 
Bank, and passed a decree in its favour, the result of which was 
that the two notes were restored. These two notes are the subject 
of the present suit, audit may he remarked that, since their return 
to the Bank, they have been negotiated away, and are now in the 
hands of third parties, whose names do not appear. 

The plaintiffs came into Court -with their present claim on the 
17th August, 1878, and the relief asked in the plaint is that the 
Government may be directed to make restitution of the two notes, 
or to deliver other notes of equal value or their value in cash, 
amounting to Es. 17,000, with interest at four per cent, from date 
of last payment, the 1st July, 1872, to date of suit, amounting 
in all to Rs. 21,165”. This the Subordinate J udge has decreed, and 
the defendant now appeals against that decision on two grounds, 
(i) That the plaintiffs, in the person of thei^, agent, w^ere guilty 
of contributory negligence, (ii) That a master is not liable in 
damages for loss or injury sustained through the fraudulent or dis* 
honest act of his servant without the scope of his employment. 

Both these points were urged at great length on the hearing of 
this appeal by the Senior Government Pleader, and many English 
and American authorities were cited, under both heads of argu- 
fneni But upon a close and careful consideration of all the facts 
in the case, it appears to me that the contention for the appellant 
proceeded on a complete misconception of the real nature of the 
suit, forhwhicli I may add the Subordinate Judge is primarily 
respousible. In my judgment ho was in error in dealing with the 
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question between the parties as governed by the law relating to 
bailments. Tlie nine Promissory notes were not made over to 
the Meerut Treasury for any temporary purpose, upon the accom- 
plishment of which they were to be returned or otherwise disposed 
cf according to the directions of the bailor. On the contrary, they 
were unconditionally suiTendered, when they were handed over by 
Sumair Oband for cancelment, and the effect of their delivery to 
the Treasury at Meerut is the same as if they had been taken by the 
plaintiffs to the Public Debt Office at Calcutta and handed over 
there. In those individual notes, as individual notes, they retain- 
ed no interest. Properly the plaintiffs might for their own pro- 
tection have refused to give them up except upon receipt of the 
consolidated note, and I think they would have been justified in 
doing so ; but the Government has, for its own convenience and 
security, established a rule that persons wishing to have old secu- 
ritities cancelled and consolidated are required, not only to deliver 
up their old securities, but to give a receipt in advance for the 
new one, their only document of title being the written acknow- 
ledgment of the Treasury Officer, that their securities have been 
received. As a matter of fact they have no option, and in order 
to obtain what they want, they must perforce conform to the requi- 
sitions. In my opinion the receipt given in the present case by 
Babu Kali Oharan, the acting Treasury Officer, must be regarded 
as an undertaking on the part of the authorities to deliver one 
consolidated note for Rs. 48,000 in due course. Consequently, I 
do not think that there was any bailment of the two notes in the 
defendant for the plaintiffs, but that there was a contract entered 
into, the effect of which was that the plaintiffs were entitled to 
demand, and the defendant was bound to give, a consolidated note 
of the value of Rs. 48,000, The present suit is, therefore, in reality 
one for damages on account of the defendant’s refusal to discharge 
Ms obligation, and the measure of those damages must be the 
amount by which the note for Rs. 31,200 falls short of Rs. 48,000, 
with interest. Regarding the case in this light, it is difficult to 
see in what way the two pleas in appeal are in any way an answer 
to the plaintiffs’ claim. The authority of Babu Kali Charan to 
bind the Government is unquestioned, and if he chose to contract 


VOL U.J ALLAHABAD SERIKS. 

it into a responsibiHly without proper care and cautioiij tliai is a 
matter wliich in no way affects the position of- the plaintiffs. It is 
perfectly obviouSj that Kali Chai’an w^as guilty of the greatest 
negligence in not verifying the nine notes, and seeing they were 
properly indorsed before he gave his receipt* Moreover, he was 
grossly careless, both in failing to lock them up in the safe, of 
which he had the key, and in forgetting their receipt, and in not 
requiring Muhammad Husain to prepare the forwarding letter for 
liis signature, and to pack them for transmission thither. The 
evidence of Mr. Billings seems to me to establish the negligence of 
the Treasury in the most conclusive way, and had a bailment been 
established, or were this rightly an action of tort for the loss of 
the two notes, I think an overwhelming case would have been made 
out against the defendant. I am well aware that heads of depart- 
ments and oflSces in a superior position in the public service are, 
from pressure of business, necessarily compelled to rely largely 
on the good ffiith and honesty of their subordinates, and I should 
never be disposed to draw the line too tightly in forming an 
opinion as to wliat, under this or that state of ciroumstances, they 
ought or ought nob to have done. But reasonable and intelligent 
confidenoe is one thing, blind and careless trust is another ; and 
while the one may fairly be accepted in explanation or excuse, 
the other should never be allowed in extenuation or relief from 
responsibility. The clerk in a bank - handles unlimited sovereigns 
and bank notes daring the hours of business, but no employer exer- 
cising the most ordinary precaution or prudence would fail to 
have Ms cash and securities locked up at the close of each day and 
so kept until biinking hours recommenced. To do otherwise would 
afford unreasonable temptations, of which were the clerk to take 
advantage, the employer should not have the benefit to escape from 
the liability to third parties for any loss or damage they might 
thereby sustain. 

In the present case the Government had the misfortune to be 
badly served. It had, as its representative in authority, a person 
who was negligent and slipshod in the discharge of his duties of 
control and supervision over a subordinate, who took advantage of 
these deficiencies to. perpetrate a series of misappropriations and 
forgeries. Upon all the facts the inference is irresistible, that, but 
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tion pf tlioir official receipfcj they were entitled to demand a consoli- 
dation note for Rs. 48j000. Such being tlieview I entertain of the 
case/I am of opinion tluit this appeal should be dismissed with 
costs. But the decree must be amended from the shape in which 
the relief has been given by the lower Court, so as to declare tlie 
plaintiffs entitled to damages^ such damages to be the amount of 
the two promissory notes for Rs. 1 2,000 and Rs. 5,000, with 
interest from 1st July, 1872, to date of payment. 

PiSARSOi^, J. — 1 concur generally and substantially in the view 
taken of the ease by rny honorable and learned eolletigiie, and in 
dismissing the appeal with costs, and in amending the decree of the 
lower Court in the manner proposed by him. 

. Appeal dis missed. 

Before Mr. Justice Oldjield and Mr. Justice Straight 
NArl>SIi5TGH DAS (Deorke-holder) v , NARAIN D .\S (Judgment-debtor) .*■ 

Bx-icutioR of djcres-^Li’ti iathn--^ ^ct X of 1877 (LiiaUailon Act), soli, ii, arts, 

377,179 (2), IS ). 

Held Mi'it tho words ‘Li}ip*ar’ and “ Appellate 0 airt’’ in art 179 (2), sch. ii, of 
Act XV of 1877, iaclada an appeal to Her Majesty iu Council. 

Held yUerefore, wliero an appeal hal been preferred to Her Majesty in Coun- 
cil from a decree of tlie High GLnrt ditei the ISth August. 1371, and the High 
Court’s decree was affirmed by .an order of Her Majesty iu Council dated the 12th 
August, 1876, and an application for execution of the High Court’s decree was 
made on the 15th July, 1879, that, under art 179 (2), sch.ii. of Act XV of 1.877, the 
limitation of such appUcition must be computed from the date of the order of Her 
Majesty in Council. 

The deerae of tvhich execution was souglifc in this case was one 
made by the High Court; on the 18th August, 1871, on appeal 
from a decree of the District Judge of Benares. On the 28th 
January, 1874, the decree-holder applied for the execution of the 
High Court’s decree. On the 12th August, 1^76, an appeal having 
been preferred from the decree to Her Majesty in Council, the 
High Court’s decree was affirmed. On the loth July, 1879, the 
decree-holder made the present application for execution of , the 
High Court’s decree. The District Judge of Benares held that 

First Ax:)peal,*No. 154 of 1879, from an .order of G. E. Knox, 358(1., Judg© 
of Benares, dated the Ocfcober, 1879- 




I' HE Skohe- 

TAHY OF 

State FOR 
1m)IA in 
CuUNCII. 

■ r. j ' 

Sheo Sixau 

B Al. 


I8S0 

March 5. 


764 


THE INDIAN LAW REPORTS, 


[VOL. IL 


Naesihgh 
J)as 

I’. 

Nasain Das, 


this applicaiioai was barred by limitation, iiiasmiich as between the 
28th January, 1874, and the 15th July, 1879, the deeree-holder 
had taken no action in the matter of the execution of the decree. 

In so bolding the Judge disallowed the decree-holder^s contention 
that the period of limitation should be computed from the date of 
the order of Her Majesty in Council, such order being the order 
of an Appellate Court” within the meaning of No. 179, proviso 
2, soh. ii. of Act XV of 1877* The Judge observed with reference 
to this contention as follows; — No. 179 is only for those cases 
for which No. 180 does not provide, while No. 180 is clearly 
intended for all orders of Her Majesty in Council I cannot hold 
that Her Majesty in Council was ever intended as an Appellate 
Court ill No. 179.” 

The decree-holder appealed to the High Court, again contend- 
ing that limitation should be computed from the date of the order 
of Her Majesty in Council 

The Government Pleader (Lala Juala Prasad) and Pandit 

Ajudhia Natliy for the appellant. 

Mr. Conla7i and Pandit Bishamhiiar BatJi^ for the respondent.. 

The following judgments were delivered by the Ooiirb : 

Oldfield, J.— I hold that the decree which is now being ex- 
ecuted is the decree of the High Court, aud the law of Hmitatioii 
which will govern the case is. arl 179 (2)^ Act XV of 1879,. 
— fCWhero there has been an appeal), the date of the final decree 
or order of the Appellate Court.” , In the case before us there was an 
appeal to Her Majesty in Council who affirmed the decree of this 
Court, the date of the order on that appeal being 12th August^ 
1876, and the present application is within time from that date. 

I see no reason to doubt that the words appeal” and ^^ Appel- 
late Court” iu art 179 (2) are intended to include appeals to Her 
Majesty in Council, since we find that these appeals are made the 
subject of legislation in the Act, which in art. 177 provides the 
limitation for the admission of such appeals, and in art. 180 pro- 
vides the limitation for enforcing orders of Her Majesty in Council 
made in course of such appeals. Were it otherwise and were appeals 
referred to in art 179 (2) restricted to appeals preferred to the 
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Appellate Courts in India, a party who had appealed to Her Majesty 
in Council from a decree of a Court in India would be in a worse 
position, in respect of the limitation for the execution of his decree, 
than a party who had appealed to an Appellate Court in India. 

I would decree the appeal with costs and set aside the order 
of the Judge and remand the case for disposal on the merits. 

Straight, J. — I am of opinion that the decree which is now 
proposed to be executed is the decree of the High Court of the 18th 
August, 1871, and that the law of limitation which must govern 
the matter is contained in art. 179, Act XV of 1877, paragraph 2, 
column 3. In the present case there was an appeal to Her Majesty in 
Council and the decree of this Court was ultimately affirmed by order 
of the 12th August, 187 6. During the pendency of that appea}, time 
did not run and the period of limitation only began on the' passing 
of the final order. The present application by the decree-holder, 
appellant before us, was made on the 15th July, 1879, and is there- 
fore within time. I see no reason to doubt that the words ‘^appeaf’ 
and Appellate Court are now intended to inolude appeals to 
Her Majesty in Council, for we find those appeals made the 
subject; of legislation in Act XV, which by art. 177 provides a 
period of limitation within which they may be admitted. More- 
over, art. 180 establishes a limitation for enforcing orders of 
Majesty in Council, a provision, the presence of which may 
be accounted for by certain observations contained in the judg- 
ment of the Privy Council in the case of Kristo Kinker Ghose Roy v, 
Burroda Kant Singh Roy (1), quoted by Mr. Conlan in arguing this 
matter before us for the respondeat. The question that arose there 
related to Act XIV of 1859 and neither in that Statute nor in' 
Act IX of 1871 were there analogous articles to art. 177 or to the 
last sentence of art. 180. So far as that decision is concerned, it 
does not appear to me to be otherwise in any way relevant to the 
present case. 

I agree that the appeal should be decreed with costs, and that 
the Judge should dispose of the application of the decree-holder on 
its merits. 

Cause rmandecL 

( 1 ) 17 atp. 297 , 
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Before Sir Eoberi Stuart, Kt,, Chief Ja.Hlce, and Mr, Justice Spankie. 

KMPRESS OF INDIA u. O'BRIEN. 

Ctdpahle homicide not amounHng to murder — Volaniarlhj causing hurt -^Causing death 
hy negligence-^ Act X^/Fo/18S0 (^Penal Oode)^ ss. 304, 304.4, 322, 825 -Spleen 
disease, 

B voluntarily caused hurt to iV, ^vho was suiloring^from spleen disease, know- 
ing himself to he likely to cause grievous hurt, bub without tlie intention of causing 
death, or causing such bodily injury as was likely to cause death, or the knowledge 
that he was likely by his act to cause death, and caused grievous hurt to iV, from 
which N died. Held that B ought not to be convicted under s 30-4 A of the 
Indian Penal Code of causing death by negligence, but under s 825 of that Code 
of voluntarily causing grievous hurt. 

This was a case called for by tlie High Court under s. 294 of 
Act X of 187 2. The facts of the case are sufficiently stated in the 
order of the High Court. 

Stuart, C. J.— The circumstance that the accused, O’Brien^, 
was at the time of the offence of which he was convicted under the 
influence of drink cannot in the least degree mitigate his guilt. 
The facts material to the case appear to be these: — On the evening 
of the 2ad September, 1879, the accused O’Brien and a companioa 
named Sliarling were dining at the house of a friend in Agra 
within the E-ajpu tana State Railway lines, and about mid-night 
they sallied forth walking towards the Fort. O’Brien perceived 
a gliari which they wished to hire, but the driver, a man named 
Wazir, a witness in the case, refused to give it unless the fare was 
prepaid. O’Brien and Sharling then walked on to a place where 
an ekka was standing, and presumino that ’ it belonged to a inaix 
who was sleeping on a charpo'y close by rouged him and told him 
to let them have the ekka. This man was Nathu the deceased, 
Hathu explained that the ekka did not belong to him and re- 
marked at the same time that he was ill. Here-iipon O’Brien got 
irritated and committed the assault on the person of Natlm which 
caused his death. He pulled the charpoy about, causing the 
deceased to fall out of it, kicked him, and struck him on the side 
or on the ribs with a stick, and of the injuries the deceased thus 
received he died very soon after. The Civil Surgeon in h is post 
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mortem examination states that the heceased’.s .spleen had been 1 S 80 
1 -apt.urtiJ ill four plaee.s in its outer surface, one of which ruptures 
was vary deep, exteaJLag to the inner surface of that organ. It isnii 
would thus appear that the assault by the accused on Nathu, was of a O’jlKUis. 

very siiriou-i nature, rendering a fatal rasult inevitable. TlioMa- 
rrisirate committed O’Brien under ss. 323 and 325 of the Jiidian 

to 

Penal Code, but the Judge amended the charge by substituting s. 

304 A, Indian Penal Code, for ss. 323 and 325. The case was clearly 
not one of culpable homicide, and s. 3u4A provides that “ whoever 
causes the death of any per.son by doing any rash or negligent act, 
not amounting to culpable boiiiicide, shall be punished with impri-- 
sonmeut of either description for a term wliicli may extend to two 
years or w'ith fine or with botli,” and a plausible argument might 
be ni.aintained' to show that the assault by O’Brien on the deceased 
was within the meaning of tliat section. But I think it safer to con- 
vict O’Brien under S.-325, because I consider that s. 304A has in 
view utter indifference as to the possibly or, probably fatal conse- 
quences of his act, on the part of an offender under it, and s. 325 in 
my opinion more fairly and accurately satisfies the requiremeuis of 
the ’ evidence. I would, therefore, set aside the conviction under 
s. 304A and convict O’Brien under s. 325 of the Indian Penal 
Code. As to the sentence, I consider that passed by the Judge in- 
appropriate and inadequate, and such sentence I would therefore 

set aside, and in lieu thereof I Would sentence the accused G. W. 

O’Brien to one year’s rigorous imprisonment and to pay a fins of 

■Es. 10(1, or in default of payment of sach fine to suffer a further 

periodof three months rigorous iinpn-isonment. Of course so much 

of the fine of E.s. 300 awarded by the Judge as has been paid and 
exceeds the fine now imposed will be returned to the accused. 

Spankib, J.— The facts found are not disputed. We had 
issued notice to the accused to show cause why his sentence should 
not be revised bub he has not appeared. He has been convicted 
of having assaulted without any provocation an old man sleeping 
outside his house, and having beaten him with a stick on the sides. 

The blo w ruptured the man’s spleen and caused his almost imme- 
diate death. The Magistrate who conducted the preliminary inquiry 
committed the accused under ss. 323 and 32o of the Indian Penal 
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committed by the accused. S, 86 of the Penal Code applies strictly 
to this case. 

I would set aside the conviction under s. 3Q4A and convict 
accused under s. 325 of the Penal Code. Considering the unpro- 
voked character of tire attack and the circiimstaiioes attending it 
appears to me one which is not sutficiently punished by a fine. I 
would sentence the accused Gr. W. O’Brien to one year’s rigorous 
imprisonmeiitj and to a fine of Rs. 100, ora further period of three 
months rigorous imprisonment So much of the fine, if paid, that 
exceeds the fine proposed, should be returned to the accused. 


APPELLATE CIVIL. 


Before Mr. Justice Pearson and J/r. Justice Spa7ihie. 

MAZHAR ALI KHAN and another (Dbfendxvnts) t\ SARDAR MAL 
(Plaintiff) ^ 

Bo 7 id — In teres t — Fen ally. 

The defeiidants on the Stli May, 1S69, gave the plaintiff a bond for the pay- 
ment of Rs. 2,000 on the 16th February, 1870. This amount consisted of two items, 
vis., Rs. 1,650, principal, and Ks. 350, interest in advance at the rate of two per 
cent, per mensem for the period between the date of the bond and its due date. 
The bond provided that, in default of payment on the due date, interest on the 
whole amount of Rs. 2,000 should be paid at the rate of two per cent, per mensem 
from the date of the bond. Held^ in a suit on the bond in which interest was 
claimed at the rate of tw’o per cent per mensem from the elate rf the bond, that 
this, provision was penal, and the penalty ought not to be enforced. 

This was a suit on a bond executed by tlie defendants iii 
favour of the plaintiff on the 8t.h May, 1369. The material portion 
of this bond was as follows Mazliar Ali and Fazal All 

do declare that we have borrowed Rs. 1^650 from bardar Mai: 
adding Rs. 350 to this sum on account ot future interest, we admit 
that Rs. 2,0()0 is payable by us to the lender : we promise to pay 
that amount without interest at the close of the month of Magh, 
Sambat 1926 { 16 th February, 1870,) : should we fail to pay the 
amount of principal and interest entered in the bond at the time 

* First Appeal, No, 6 of 1880, from a decree of G. W. Moore, Esej., Judge of 
Aligarh, dated the 2$ rd September, 1879. 

109 


769 

1880 


Empress op 
India 

tJ.' 

O’Brien. 


1880 

March 8. 



770 


THE INDIAN LAW RKPOETS. 




m 

'iw 

M 


1880 


Mazhak a LI 
Khan 
». 

Saeda}^ Mal, 


'iHS 



till 

i jil 
*a 


rvoL ii. 

■fixed, then we will pay interest on that amount, viz.^ Rs, 2,000, at two 
rupees per cent, per mensem from the date of the bond, in addition 
to the interest stipulated to be paid as above.” The defendants 
having failed to pay the amount of the bond on the due date, the 
plaiiititr claimed interest on the principal amount sued for at the 
rate of two rupees per cent, per mensem calculated from the date 
of the bond to the date of the institution of the suit, m., the 23rd 
June, 1879. The defendants contended that the stipulation to pay 
interest from the date of the bond at two rupees per cent, per 
mensem, in case of default, was penal and should not be enforced. 
The Court of first instance disallowed. this contention, observing as 
follows : — The Court finds that the condition as to paying inter- 
est at twenty-four per cent, (per annum) in the event of default, 
from the date of the execution of the bond, whether penal or not, is 
not unreasonable : the rate is by no means uncommon, and though 
lio doubt the terms of the bond, in the event of default as regards the 
period between execution and the first date fixed for payment, may 
now seem h ard to the defendant debtors, yet they agreed to those 
terms with their eyes open ; nor were they obliged by circums- 
taucos to take the loan : the bond shows that they took the money 
with a view to speculating in indigo, and no doubt they looked for 
a profit which.would much more than cover the rate of interest 
fixed in the bond : the Court sees no reason why, because or when 
the defendant debtors failed in their speculation, they should be 
allowed to evade their agreement willingly made.” 

The defendants appealed to the High Court. 

Fmdit A judhia Nath, for the appellants. 

Munshi Kashi Prasad and Lala Har Kishan Das^ for the res- 
pondent. 

The judgment of the High Court f Pearson, J. and SPANKifi, J.> 
was delivered by 

Pearson, J,— The amount of the bond consisted of two items, 
ru., Rs. 1^650, principal, and Rs. 350, interest in advance at the 
, , .rate„gf two, per cent,, per mensem for the period between the date of 
the bond and the 16th February, 1870, the date on which it was 
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stipulated that the whole amount of Ks. 2,000 should be paid. 
The provision that, in default of payment on the date stipulated, 
interest on the whole amount of Rs. 2,000 should be paid at the 
rate of two per cent, per mensem from the date of the execution 
of the bond was so tar penal thafc in effect it more than doubled 
the rate of interest for the period above-mentioned. That penalty 
ou^ht not, in our opinion, to be enforced. The rate of two per cent, 
per mensem is not so unusual as to be unreasonable. (The judg- 
ment then proceeded to determine what sum was due to the 
plaintiff). 

Decree modified, 

CRIMINAL JUEISDICTION. 

Before Mr. Justice Straight. 

EMPRESS OF INDIA V. BHUi" SINGH. 

JReJerence to High Court under s. 296 of Act X o/1872 {Criminal Procedure Code) 

by Court of Session, 

A Court of Session, after it had asked the assessors their opinion in a case 
which was being tried by it, suspended the trial of the case and made a reference 
to the High Court under s. 296 of Act X of 1872, on a q^uestion of jurisdiction 
which had arisen in the trial of the case. Held that it was not intended that that 
section should be so used, and the Court of Session must dispose of such q.uestion 
itself. 

This was a case referred to the High Court by Mr. W. C. 
Turner, Sessions Judge of Agra, under s. 296 of Act X of 1872. 
.The Jud^e in referring the case observed as follows : — The asses- 
sors unanimously found the accused Bhup Singh guilty of the 
offence specified in s. 363 of the Penal Code. S. 9 of Act XI of 
187 2, which was in force at the time the offence was committed (com- 
mitted to Sessions on the 30th September, 1879;, provides that no 
charge as to any offence shall be inquired into in British India, 
unless the Political Agent, if there be such, for the territory in w'hich 
the offence is said to have been committed, certifies that, in his 
opinion, the charge is one which ought to be inquired into in British 
India. The committing Magistrate appears to have overlooked the 
section quoted above, and I would therefore submit the case for 
orders to the Hon’ble Court as to whether the Political Agent 
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sboTild be called on, first, to certify that tlie charge is one which 
should be inquired into in British India, and, if his reply be in the 
affirmative, that a new trial be had, or if, as the accused has not 
apparently been prejudiced in Ids defence, and the Political Agent 
now certifies, as above, judgment can be given on the evidence 
recorded.” 

Straight, J. — It appears to me that the Judge has adopted 
an unusual and very inconvenient course, in suspending the con- 
clusion of the trial of Bhup Singh for the purpose of making a 
reference to the Court on a question of law that has arisen in the 
coarse of it. I do not think it ever was intended that s. 296 
should be so used. The Sessions Judge has the whole case 
fully before him, aud is in possession of ail the materials necessary 
for him to give his judgment. If he decides wrongly, there is 
ample power in the Local Government on the one hand, or the 
accused on the other, to 'appeal to this Court and have the matter set 
right, and I certainly do not think that, at this stage, I am called 
upon to advise the Sessions Judge as to the view he should take. 
Upon his own responsibility and in the exercise of his discretion 
he must dispose of the case, and, if he feels there is substantial force 
in the point that has arisen in reference to the charge under s. 
363, Penal Code, he must not hesitate to acquit. I would point 
out to him that as yet he has passed no decision upon the charge 
under s. 420, Penal Code, though he took the opinions of the asses- 
sors upon it. Probably in respect of this he will find that no diffi- 
culty of jurisdiction, arises. The record will be returned and he 
will dispose of the case. 

APPELLATE CIVIL. 

B Mtfovt Sir itchert Siiidrif Kti Chief Justice, and Mr, Jmiice Spmhic* 

MOTI BIBI (DefExuas??) r. BIKaNU (Plaintiff)’^ 
Aiypcal^LlmltaMoh, 

i5 sued if and I’ for money on a bond, and on tlie 27tli April, lS77j 
obtained a decree against T ; t-lie suit against J/ being dismissed. T applied for a 

* Sccoiul Api>c-al, No. 719 of iS79, from a decree of H. Lusbington, Esq , J ndge 
of Allahabad, dated ibe l^tb Eebruary, 1879, modifying a decree of Rai Makban 
4^1, Subordinate Judge of Allahabad, dated the 29th June, 1878. 
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revie\7 of judj^ment, and ^also made a. similar application. On tlie 25tli May, 1S77, 
Ts application was granted, and on the 16th July, 1877, B's was rejected. On the 29th 
June, 1878, tlie Court re 'heard the suit against T, and dismissed it. B appealed, 
making T and M respondents, and impugning in his memorandum of appeal the decree 
of the 27th April, 1877, as well as that of tne 29th -June, 1878. The appellate Court, 
assuming that the appeal was one from the decree of the 27th April, 1877, preferred 
beyond time, admitted it after time, and after heaxung the case on its meiuts gave a 
decree against if, and dismissed the suit as regards T. Rdd that the appellate Court 
exTed in assuming that the appeal was from the decree of the 27th Apiil, 1877, 
and that it was at liberty to admit it beyond time, the appeal being from the 
decree of the 29th June, 1878, that decree being the one which had brought B 
before that Court as an appellant, and that the appellate Court was not com- 
petent on an appeal "from the decree of the 29th June, i87S, to reconsider the 
merits of the case against if, the appeal fi'om the decree of the 27th April, 1877# 
being barred by limitation, and that decree and the decree of the 29th June, 1878, 
being separate and distinct, and not appealable in one memorandum of appeal fi'om 
the latter decree. 

The facts of this case are sufficiently stated for the purposes 
of this report in the judgment of the High Court. 

Munshi Hanuman Prasad and Lala Ram Prasad^ for the 
appellant. 

Pandit Ajxidhia Pfath and Babu Siial Prasad Chattarjiy for the 
respondent. 

The High Court (Stuabt, 0. J., and Spankie, J.,) delivered 
the following 

Judgment.— -The plaintiff-respondent sued Tara Kishore and 
Moti Bibi for Rs. 800, under a bond dated 19th March, 1874, 
executed in favour of Tara Kishore, the plaintiff being the real 
creditor. Appellant Moti Bibi, defendant, denied that she had 
borrowed money from plaintiff under any agreement whatever, and 
also any executicii of a bond in his favour: for a particular 
purpose she had borrowed money from defendant Tara Kishore, 
executing a bondin his favour, and preserving her property from sale : 
afterwards arrangements for the sale of the property which had 
been entered into, previous to the execution of the bond, with Tara 
Kishore fellthrough, and a sale was effected with one Qhazi, plain- 
tiff’s brother, blit as a portion of the consideration was not paid a 
quarrel ensued which has led to the institution of the present suit 
by plaintiff upon the bond of the 19th March^ 1874. The Sub« 
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ordinate Judge on the 27th April, 1877, decreed in favour of 
plaintiff for the amount claimed, but dismissed the claim as against 
Moti Bibi, defendant, Tara Kishore, defendant, who had not 
appeared in the suit, applied for a review of judgment, and plaintiff 
also applied for the same as against Moti Bibi, defendant. The 
Subordinate Judge on the 16fch July, 1S77, refused the plaintiff’s 
application for review as against Moti Bibi previously exonerated. 
But on the 25th May he had already accepted the application of 
Tara Kishore for review. On the 29th June, 1878, the Sub- 
ordinate Judge reconsidered the case. He refens to his original 
judgment, observing that, as there had been no proof of *contract 
between the plaintiff and Moti Bibi, he had dismissed the claim 
as against her : but on the evidence of Badal and Kali, agents of 
Tara Kishore, that they had borrowed money from plaintiff oh 
behalf of the said Tara Kishore, he decreed the claim against that 
defendant : but Tara Kishore now urged that the plaintiff had not 
claimed the money from him, but from Moti Bibi, and that Badal 
and Kali were no agents of his, and had not acted upon his’ 
authority. The Subordinate Judge held that there was ho proof 
that Badal and Kali were the agents of Tara. Kishore or that he had 
' authorised them to borrow the money or had promised to repay it : 
Tara Kisore had denied all knowledge of Moti Bibi, and plaintiff 
admitted that he was not personally acquainted with Tara Kishore. 
The lower appellate Court, therefore, dismissed the claim as against 
Tara Kishore. 

The plaintiff then appealed to the Judge, making both defend- 
ants respondents, and, referring to the previous decision of the 27th 
, April, 1877, it appeared that he was appealing from that decision 
as well as from that of the 29th June, 1878. The Judge admits 
that, so far as the decision of the 27th April, 1877, is concerned, 
the appeal is barred, but he nevertheless admitted it, as the pro- 
ceedings of the Subordinate Judge, in granting one application 
for review and rejecting the other, were of a curious * nature. It 
was, he considered, a case in which the parties might be misled 
as to the particular date on which the period allowed for appeal 
wmuld begin to rtin against them : the appeal of plaintiff was, in 
his opinion, made bond fde : the plaintiff had all along proceeded 
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against Moti Bibi as the obligor, having made Tara Kishore 
defendant pro forma : he was merely the nominal obligee, plaintiff 
being the real creditor: Moti Bibi did not deny that she had 
received the money on the execution of the bond, pleading, accord- 
ing to the Judge, that Tara Kishore, and not plaintiff*, was the 
party to sue her. The lower appellate Court finds that the money 
was borrowed for Moti Bibi’s use at the instigation of Tara Kishore, 
and also for his benefit, and he (the Judge) was not satisfied that 
Tara Kishore had not made himself liable for the money. But he 
decreed the claim on appeal against Moti Bibi and dismissed 
it as against Tara Kishore, who, however, would pay his own 
costs. • . 

It is contended by Moti Bibi that the decision of the 27th 
April, 1877, not having been appealed within the period prescribed 
by law, had become final ; that the application of plaintiff-respondent 
for review as against appellant had. been rejected, and the order 
passed upon it was final ; and that, as no sufficient reasons for the 
admission of the appeal after time had been assigned by respondent, 
the J udge had acted eironeously in admitting the appeal : moreover, 
the suit had been separated against each defendant and on 
different dates : there could not be a single appeal against the 
two decrees ; and appellant further contends that there was no con- 
tract between herself and plaintiff, nor had she executed the deed of 
the 19th March, 1874. 

There can be no doubt that, if the appeal heard by the Judge 
is one from the decision of the Subordinate Judge dated 27th 
* April, 1877, it is after time, and that the proper course for respon- 
dent, after that decision had been delivered and a decree had passed 
against him, was to have appealed the decree. The memorandum 
of appeal presented to the Judge refers to the decision of the 27th 
April, 1877, and to the intermediate miscellaneous proceedings 
with refereuce to the application of Tara Kishore for review, and 
that of the plaintiff for the same purpose as against Moti Bibi. 
But there can be no doubt that it was the decree passed by the 
Subordinate Judge on the 29th June, 1878, that had brought 
plaintiff before the Judge as an appellant. The cappeal from that 
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by law, or if under any presented Hs memorandum of 
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Before Mr. JuatlcQ Oldfield and Mi\ Justice Straight 
JIICJNNA (Pi4AI!stiff) v, EAMSAEUP a.vd others (Dependants).* 

Hindu Lam — Widows — Mainlenance, 

In a case where a Hindu widow is entitled to maintenance, it is better to 
award a fixed annual sum and not a share of the income of the estate. 

The plaintiff in tliis suit was the widow of one Zalim Sin^h, 
deceased, who was a member of a joint Hindu family consisting 
of six brothers. She sued her deceased husband’s brothers claim- 
iog to be paid annual allowance, by way of maintenance, of 
Bs. 4^:^, at the rate of Rs. 4 per mensem, out of his one-sixth share 
in the family estate, which was in the possession of the defendants. 
This estate consisted of zainiudari shares, gardens, and certain 
land in a raauza called Rijlamau. The Court of first instance 
gave her a decree directing that the defendants, and their repre- 
sentatives and assigns, should pay her annually Rs. 48 out of the 
income of her husband’s one-sixth share of the family estate. On 
appeal by the defendants the lower appellate Court modified this 
decree, directing that the plaintiff should receive as an allowance 
one-sixth of the income of the family estate, 

The plaintiff appealed to the High Court, contending that her 
allowance should be fixed. 

Bulbil jSarotZcg Prasad Qhose, for the appellant. 

Mr, Chatter and Babu Ratan Ghandy for the respondents. 

The Court (Oldfield, J. and Straight, J.) remanded the case 
to the lower appellate Oourfc, the order of remand being as follows : 

Straight, J. — The plaintiff-appellant is the widow of one Zalim 
Singh a brother of the defendants. This suit was brought to have 
the sum of Rs. 48 fixed as the amount of yearly maintenance 
the plaintiff was entitled to receive from her husband’s family. 
The first Court passed a decree in her favour for the sum 
prayed. The lower appellate Court has modified the Munsif’s 
order ' allotting the maintenance at one-sixth of the hereditary 

* SeGOiid AppeaI, No. 742 ofe lS79, from a decree of R. E. Saunders, Esq., Judge 
of Earaldiabad, dated the 4th April, 1879, modifying a decree of Maul? i \Ujid 
AU, Mansif of Kaimgaiij, dated the 18th Februry, I87fi. 
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property in suit, tliat fraction representing the share to which 
Zalim would have been entitled had he been alive. The right of 
the plaintiff to maintenance is clear; indeed, that is positively 
found by both the lower Courts. We do not, however, agree with 
the observations of the Judge, that ^^the income being variable ac^ 
cording to the seasons, it is better not to affix a given sum for maintG' 
nance, but to let that be determined as the occasion may arise.’^ 
For reasons of convenience and in order to prevent the recurrence 
of litigation between the pai'tfes, wo think it far better that a 
reasonable fixed sum, having I'egard to all the circumstances of the 
case, should be ascertained and decreed to the plaintifi. (The 
Court then proceeded to make an order remanding for trial the 
issue whether Es. 48 was a reasonable amount of yearly maintenanee 
fq be' allowed to the plaintiff, and if not, what fixed sum would be..) 

Appeal alloipedt 


Before Mr. Justice Pearson and Mr, Justice Straight. 

GOBIND SINGH (Defendant) v. RALLU a’nd othees (Flaintifp.^).'’' 

Suit for redemption of Usufructuary Mortgage-^ Valuation of suit — Jurisdiction-^ 
Act F/oy 1871 {Bengal Civil Courts Act), s, 22. 

The plaintiffs sned for the possession of certaio immoveable property, allegiog 
that they had mortgaged such property to the defendants, and that the mortgage 
debt had been satisfied out of the profits of the property. The defendants set 
np a defence to the suit which raised the question of the proprietary right of the 
plaintiffs to the property. The value of the mortgagees’ interests in the property 
•was helow Bs. 5;000 ; the value of the mortgaged property exceeded that amount. 
On appeal to the High Court from the original decree of the Subordinate Judge 
in the suit it was contended that the appeal from that decree lay to the District 
Court and not to the High Court, Held that the ‘‘subject-matter in dispute,-* 
within the meaning of s. 22 of Act VI of 1871, was the mortgage and the mort^ 
gagees’ rights under it, and that, the value of this being only Rs. 2,p00, the appeal 
should have been preferred to the District Court, Second Appeal No, 1080 of 
1877 Cl) dissented from. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of the High Court. 

First Appeal,. No. 93 of 1879, from a decree of Maulvi Farid-ud-diu Ahmad, Suh^ 
ordinate Judge of Aligarh, dated ■ the 30th d une, 1879. 

(1) Hureported, decided the 18th January, 1870» 
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MiinsW and Babti OprohaBh Chandar Mii^ 

for the appellant. 

Faiidit A-judkltia Nath and Lala HarlculiM Dasy for the res- 
pondents. ' . 

The judgment of the Oourt (Pmeson, J., and Straight, J.^) 
Was delivered hj 

SfBAiGHT, J.— This is a first appeal from a decision of the 
Subordinate Judge of Aligarh of the 30th June, 3879. The 
plaintiffd-respondents sued for possession of mauza Ohiti, pargana 
Chandos, by redemption of a mortgage for Rs. 2,000 executed, as 
far back as 1835, by Jai Kishan and others, of whom they are the 
representatives, to Hardeo Singh, whose rights have come to the 
defendants by purchase. The plaintiffs alleged that the . principal 
sum and ‘interest secured by the instrument had been discharged 
out of the profits, and they prayed that the property might be 
restored to them. The Suboi’dinate Judge dismissed the claim of 
all the plaintiffs, with the exception of three, Kallu, Gobardhan, 
and Parsa, in whose favour he gave a decree in part. Qobind 
Singh alone of aU the defendants now appeals to this Court. 
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Upon the case being called. on for hearing before tis, it 
Urged as a preliminary objection by Pandit Ajudhia Nath on be* 
half of the respondents, that the appeal had been wrongly preferred 
to the High Court, as the subject-matter in dispute being the 
mortgage, and tlie value of the mortgagee’s rights under it, which 
were below Rs. 5,000, it properly lay to the District Judge, The 
foilowing decisions of this Court were referred to in snpport of this 
contention,— Second Appeal So. 521 of 1869 ; Second Appeal No. 
511 of 1878 ; and Second Appeal from order No, 51 of 1879 (1). 

On the other side the appellant urged that, as by the statement 
of defence filed, a question of proprietary title to property of the 
value of Rs. 15,000 was raised, the appeal was cognizable by this 
Court. In support of this view our attention was called to a 
decision of Turner, J, and Spankie, J. in Second Appeal No. 1039 
of 1877 (2), which, if accurate, is undoubtedly applicable to the 
present case. 

(1) Unreported, (S) Unreportedi decided tlse IStli January, 1878, 
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The question thus raised is one of somo iiuporlaneej and; having 
regard to the precedents already enumerated; we thought it right 
to take time to consider judgment. The point turns upon the 
construction of the words ^‘subject-matter in dispute” of s. 22 .^ 
Act VI of 1871. 

In the present case the plaintiffs’ suit was essentially one for 
redemption of mortgage; the court-fee pajuible on which would 
have to be calculated according to tlie “principal money expressed 
to be secured by the instrament of mortgage,” — Art. ix, s, 7 of 
Court Fees’ Act. It is true that the defendants by their pleas 
opened up a wider field for inquiry, involving the consideration of 
their proprietary title to the property. But we do not think that 
the character or nature of the subject-matter of the plaintiffs^ 
claim was thereby altered ; it continues in its original shape so 
far as he is concerned, nor is the coniploxioii of it entirely changed 
because the defendants put forward certain grounds of defence 
which, if well-founded, must defeat his righV to redeem. We 
therefore think that the subject-matter in dispute was the mortgage 
and the mortgagee’s right under it, and that, the value of this being 
only Rs. 2,000, the appeal should have been profoiTed to the Judge. 
We regret that the decision shoiild.be directly at variance with 
the judgment of Turner and Spankie, JJ., already meubioned, 
but the point appears to US so clear, that wo feel constrained to 
differ from the view enunciated by those two learned Judges. 

The memorandum of appeal will be returned to the appellant 
for presentation in the proper Court and the appellant will pay the 
' jespondents’ costs in this Court. 

Order accordinglg. 

Before Mr. Justice' Oldfield and Mr. Jti&iicR Straight. 

HIRA LAL (Defendant) t?. KARIM-UN-NISA (Plaintiff)*. 

Sale in execution of decree — Sate set aside— Suit bg auction-purchaser to recover 
purchase-money— Act VJlIqf 1859 (C«Vz7 Procedure 256, 257, 258— 

Act X of 1877 {Civil Procedure Code) ss. 312, 315— Warra?iC^^Caveat emptor. 

Certain immoTeable property was attaclied and proclaimed for sale, in the 
ek^cution of a decree on the application of the decree-li older, R, as the property 


* ^^cond Appeal, No. 88S of 1879, from a decree of Maulvi Sami-nllah Khan, 
of Aligarh, dated the 26th May, 1879, affirming a decree of 
Hir Anwat^usaki, Munsif of Moradahad, dated the 26th NoYemher, 1S7S- 
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of Ms judgment-debtor. Tf objected to the attachment and sale of such pfojperfy i880 

on the ground that it did not belong to the judgment-debtor, but was endowed — 

property. His objections were disallowed, and the property was put up for sale' on Hira- Lau 
the 20th July, 1875, under the provisions of Act VIII of 1859, and was purchased 
by K. W subsequently sued K to establish his claim to the property and to have hjsa. 
the sale S(‘.t a«ide, and on the IStli August, 1876, obtained a decree setting it aside. 

Thereupon K sued // to recover the purchase-money, alleging a failure of con- 
sideration. Held that, the sale not having been set aside in favour of the judg- 
ment-debtor on bhe ground of want of jurisdiction or other illegality or irregularity 
affecting the sale, but having been set aside in favour of a third party who had 
‘established his title to the property, and there being no question of fraud or mis- 
representation on the part of the decree-holder, the suit was not maintainable. 

Rajib Lochun v. Bimalamojii Dasi (1) and Sowdamini Ghowdhrain v. Krishna 
Kislwr Poddar (2^ followed. Mahan li Lai v. Kaunsila (3), Neelhunth Sahee v. 

Asmun MaiJio (4^, and Doolhin Hur Nath Koonweree v. Baljoo Oojha (5) distin- 
guished. 

Held also that the auction -purchaser could not have applied under s. 315 
of Act X of 1877 for the return of the purchase-money, as the provisions 
of that section could not have retrospective effect, and would not apply to a sale 
which had t>»ken place before that Act came into operation. In the matter of the 
fefition 0 / JWo (6) dissented from. 

Per Straight, J.— That, had the provisions of that section been applicable, 

Instead of instituting a suit, the auctioii-purchaser should have applied for the re- 
turn of her purchase-money in the execution of the decree. 


The facts of this case are snfBciently stated for the purposes of 
this report in the judgments of the High Court. 

Lala Lalta Prasad and Lala Harhishen Das, for the appellant. 


Munshi Hanuman Prasad and Mir Zahur Husain, for the res- 
pondent. 

The following judgments were delivered by the Court : 


Oldeield, J. — Hira Lai, ddfendaut, -the appellant before us, 
caused five bighas, fifteen bis was of land to be attached in execution 
of his decree against Khadim Husain and Isri Husain, as property 
belonging to the judgment-debtors. One Wilayat Husain objected 
to the attachment and sale on the ground that the property did not 
belong to the judgment-debtors, but was endowed property ; his 
objections were disallowed, and the property was sold by auctiorij 


(1) 2 B.L. K., a. C, 83 ; 10 W. H. 

' 365., '■ " 

(2) 4 B. L. K., F; B., 11; 12 w. E , 

E.B. 8. 


(3) I. L. R., 1 All, 56S. 

(4) H. G. E., N.-W. 1871, p 67. 

(5) H. C. E , N.-W, P., 1867, p. 50. 

(6) LL.E,2 All, 299. 
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iind ptu’dvased t>y the plaintifF for Rs. 505 on tRo 20'tli July, 1875, and 
the money paid over to the defendantj* ail'd the sale was confirmed 
on the llth September^ 1875, Wilayai flusain, howeter, brought 
a suit to set aside the sale, on the ground that the judgment- 
debtors had no right and title in the property, which was an 
endowment, and he obtained a decree on the 1 8th August, 1876, and 
the sale was' set aside. The plaintiff has now hi’onght this suit tu 
recover from the decree-holder the purchase-money with interest,* 
and the Courts below have decreexl the purebase-money with interest' 
at sis pen cent. It is contended in second appeal that no S'uit wilt 
lie for r'efuiid of purchase-money, that plaintiff’s proper reinedy Was 
to proceed in the execution departinent under the provisions^ of 
s. 815, Act X of 1877^ and that interest should not be allowed.- 

In my opinion, the first plea is valid.- The sale took place itnder 
the provisions of Act YIII of 1859, and, although s. 258 direets 
that, whenever a sale of immoveable property is set aside,- the pur- 
chaser shall be entitled to receive back his purchase-money, this 
provision applies only to Qases in which the sale has been set aside 
for irregularities or the like under ss. 257 and 258 of the Act, and 
not when a third party succeeds in establishing his title to the 
property. This view of the law has been heldiu a course of 
decisions of the Calcutta Court— Lochun v, Bima^amoni Dasi 
(1) and Sowdamini Chowdhrain v. KruJina Kislior Podclar (2), 
and I am not aware of any by this Court opposed to ii The case 
o? Mahmdi Lai v. KaunsUa (3) proceeded on the ground that the 
decree-holder had fraudulently executed a decree against a person 
not bound by the decree, and had caused the sale of his property, 
and is not in point, nor are the twp oases referred to by the Munsif. 
In Neelhmth Sahee v. Asmmi Matho (4) there was no power to 
bring the judgment-debtor’s property to sale tinder the decree ; 
and ill Doolhin llur JSfath KoomDeree r, Baijoo OoyAa (5) the 
deeree-holder had caused property to he sold which though belong- 
ing to the judgment- debtor was not saleable in execution of a 
decree. , , ■ , - 

(1) 2 B, I., n, A. a, 83; 10 W. K. (S) L L. R, 1 

S65, <4) H. C. R., N.-W. P., 1871, p, 67. 

(2) 4 B. L, n , P. B , 11 ; 12 W. R*, H.C,E , N.-W. P., 1867, p. 50. 
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The terms of s. 315, Act X of 1877, are different to those of 
€. 258, and by s. 315, when it is found that the judgment-debter 
had no saleable interest in the property which purported lobe 
^old, and the pu-rehaser is for that reason deprived of it, the 
purchaser shall be entitled to receive back his purchase-money 
from any person to whom the pui'chase- money has been paid* 
But it is unnecevssary to determine whether plaintiff could 
•succeed under this section, as its provisions cannot have retros- 
pective effect, and wdil not apply to a -sale which has taken 
place before the Act came into operation ; and I am unable to take 
the view on this point of the learned Judges who decided the case 
of Mulo^ petitioner, decided the 7th May, 1879 (1\ which was 
l)roughfc to our notice at the hearing. 

The liability of a decree-holder nimst be decided according to 
- the conditions of the -sale in force when he caused the property 
to be sold, and any warranty of title in the judgment-debtor 
5s not ordinarily given by the judgment-creditor in judicial 
•eales held under - the Givil Procedure Cede.; nor can it be held 
that the decree-holder rindertooh to warrant the title of the 
Judgment-debtor in the property sold in the case before us. The 
•rule of law in respect of sales in execution of decrees has been de- 
clared by the Privy Council in Dorah AU v. Abdul Aziz (2). Their 
Xordships observe : Nowit is of course perfectly clear that when 

the property has been so sold under a regular execution, and the 
•purchaser is afterwards evicted under a. title paramount to that of 
thejudgment-debtoi', he has no remedy against either the Sheriff or 
the judgment-debtor and again •: The Sheriff may be held to 

undertake by his conduct that he has seized and put up for sale 
theproperty sold in exercise of Ms jurisdiction, although when he has 
jurisdiction he does not in any way warrant that the judgment-debtor 
had a good title to it, or guarantee that the purchaser shall not be 
turned out of possession by some person other than the judgment 
debtor’'’. 

The sale in the case before us not having been set aside in 
favour of the judgment-debtor on the ground of want of juris- 

0) T.L. R., 2 All., 

(2) I. L, R., 3 Calc., 80(5 j L, R., 5 InL Ap., 116. ^ 
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diotion or otber ilkgality or irregularity affecting the sale, and 
there being no question of fraud or misrepresentation on the part 
of the decree-holder, I am of opinion that the plaintiff cannot snc;-. 
ceedin this suit, and it should be dismissed, and the appeal decreed’,, 
with all costs, and t‘ie decrees of the lower Courts reversed. 

STRAIGHT, J, — I am of the same opinion as my honoui'abla col- 
league. It does not appear to me that the provisions of s. 315 
of Act X of 1877 are applicable to a sale which took place in 
July, 1875, and the relief now afforded to auction-purchasers is 
not open to the plaintiff. Were there not a Full Bench decision 
of the Calcntta Court in Soii^lamini Chawdhram v. Krishna 
Kii^hor Poddar il) as to the construction to be placed upon 
s. 258 of Act YIII of 1859, I should have had no difSenlty in 
holding that the setting aside of sale contemplated therein is 
governed by ss. 256 and 257, which gave the Oourt suminary 
powers to set aside sales on the ground of material irregularity 
in “publishing or conducting tbein.^’ In the present case no. 
allegation of that kind is made, but the plaintiff” bases hep 
claim to a refund of the purchase- money paid by her, because the 
consideration for that payment has totally foiled. It is not alleged 
that any fraud or misrepresentation was used at tlie time of the 
auction-sale, which took place through the Court, and it is clear 
that QO warranty of tide or guarantee of uudistiirbed possession can 
be implied to a purchaser. 

The following rule of law laid down by Lord St. Leonards in 
Vendors and' Purchasers, 14th edition, p. 1, is relevant: — ^Vlf at 
the time of the contract the vendor himself was not aware of any 
defect in’ the estate, it seems that the purchaser must take the estate' 
with all its faults and cannot claim any compensation for them.’^ 
And in the same work the following passage occurs - If the^ 
conveyance has been actually executed by all the necessary parties^ 
and the purchaser is evicted by a title to which the covenants do> 
not extend, he cannot recover the pnrohase-ntoney either at law^ or 
in equity (2j.'^ In the present case, so far- from there . bemg any' 
evidence of mala fides on the part of the judgment-creditor, the sala 
did not take place until Wilayat Husain’^s objectionB had been* 

(1) 4 F. B., n i 12 W. E., E. B., S. 

(2) at p. §49, 
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heard and disposed of. There was, therefore, the strongest reason 
for his believing that the jndgmenfc-debtor had a saleable right, 
title, and interest in the property brought to sale. 

Had the provisions of s. 315, Act X of 1877, been applicable, 
I think that the objection taken in the first ground of appeal by 
the appellant would have been fatal to the plaintiffs claim, and that, 
instead of instituting a regular suit, the proper com'se for an aaiction 
purchaser to pursue under circumstances such as those which have 
arisen in the present case is to apply under s. 312 in the execution 
department. This appeal must, therefore, be decreed with costs. 

A p^ml allowed, 

CIVIL JURISDICTION. 

Before Mr, Justice Pearson and Mr. Justice Straight. 

DTJRG-A PRASAD (Dbceee-holder) v. RAM CHARAN and another C^udgment- 

DEBTORS).* 

Appeal from Order setting aside sale of immoveable property in the execution of Decree 

^Act X 0/1877 (Glvil Procedure Code), ss. 312, 588 (m)— AciJ XnoflS79, ss. 90 

(16), 102 — Act I of ISQS {Gfe7ieral Claiises Act) , s'. 0. 

On the 25th June, 18/9, a Sixhordinate Judge made an order setting aside the 
sale of immoveable property in the execution of a decree, from which an appeal was 
preferred, under Act X of 1877, to the District Court on the 25fch J uly, 1879, before 
Act XIX of 1879 came into force. Held that, as the appeal would not have lain at 
all, had Act XII of 1879 been in force on the date of its institution, s. 102 of that 
Act did not apply, bat as the appeal lay to the District Court under the law in force 
on that date, it -was competent to dispose of it under the provisions of s. 6 of Act t 
of 1868. 

Appeal from order Xo. 13$ of 1379 (1) and Revision Case Xo. 3SB. of 1879 (1) 
observed on. 

This was an application to. the High Court for the exercise of 
ifcs powers of revision under s. B22 of Act X of 1877. The peti-^ 
tioaerwas a decree-holder, in the execution of whose decree certain 
immoveable property belonging to his judgment-debtors had been 
sold. On the application of the judgment-debtors the sale was? 
set aside by the Subordinate Judge of Farukhabad, the Court 
executing the decree, by an order bearing date the 25th June, 

* Application ainder 622 of Act X of 1877 connected with First Appeal, No. l‘> 
1880, from an order of R. F. Saunders, Esq , Judge of Farukhabad, dated the bth 
December, 1879. 

(1) Unreported, decided the 11th February, 1880. 
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1879. On the 25tli Jiilj, 1879, or before Act XII of 1879 came 
into operation, tlie decreo-holder preferred an appeal to the District 
Judge from the Subordinate Judge’s order. On the 6th December^ 
187 9; Act XII of 1879 having in the meantime come into force, the 
District Judge held, with reference to ss. 91 and 102 of that Act,, 
that the appeal ought to be heard and determined by the High 
Court, and returned the memorandum of appeal to be presented 
to the High Court. 

The decree-holder accordingly presented the memorandum of 
appeal to the High Court, and the High Court admitted the appeah. 
Subsequently, however, the decree-holder applied to the High Court,, 
under s. 622 of Act X of 1877, for the revision of the District 
Judge’s order on the ground that the appeal, having been preferred 
to that officer before Act All of 1879 came into force, was cogniz- 
able by him., 

Pandits JBisJiamhhar Nath and Nand La\ for the petitioner. 

Babu Chandar Muhm^ji and Munshi Kashi Prasad^ 

for the opposite parties. 

The High Court (Peakson, J.,' and Straight, J.,.) delivered 
the following 

Judgment. — The Subordinate Judge’s order dated the 25th 
June, 1879, was appealable to the Judge under s. 588 Act 
X of 1877, and was made the subject of an appeal to him on the 
25th July, 1879, before Act XII of 1879 was passed. An order 
, setting aside a sale under the second clause of s. 312, Act X of 
1877, is not appealable under s. 588, Act X of 1877, 'as amended 
by s. 90 (16), Act XII of 1879. This being so, s. 102 of the 
latter Act, which provides for the disposal of very appeal now 
pending which would have lain if the Act bad been in force on the 
date of its instituticB,” does not apply in this case, for the appeal 
would not have lain at all, had Act XII of 1879 been in force on 
the date of its institution ; but, as the appeal lay to the Judge under 
the law in force on that date, he was competent and bound to 
dispose of it under the provisions of s. 6, Act I of 1868, which 
declare that the repeal of any Act shall not affect any proceeding 
commenced before the repealing Act shall have Into operation. 
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As tlie Judge failed to exercise a jurisdiction rested in Mm by law* 
in tlie matter of the Appeal, we set aside the order and direct the 
memorandum of appeal to be transmitted to him for disposal on 
the merits according to law. 

In the course of considering this matter we have had occasion 
to examine two decisions, passed by us on the 11th of February 
last, in Appeal from Order No. 138 of 1879 (1) and Revision Case 
No. 38B of 1879 (1). 

We tbink it right to tahe this opportunity to say, as regards 
the first of these, that it was determined under an erroneous con- 
ception of s. 102 of Act XII of 1879. It was incorrect to say, 
that that section was ^finappUcable’’ to that appeal. The order 
thereby appealed was one confirming a sale/' audit was appealable 
both under s. 588 of Act X of 1877 and the amendment of that 
section contained in Act XII of 1879. Moreover, that appeal was 
pending, when the last-mentioned Act came into force, and should, 
therefore, have been heard and determined as provided by the 
amendment to s. 589, namely, by this Court. Accordingly our 
order sending it back to the Judge for disposal was incorrect. 

' In Revision Case No. 38B. we were in error in using the 
expression ‘^^had the provisions of Act XII of 1879 been applicable, 
the appeal from the Munsifs order aside would lie, nofe 

to the Judge hut the High Court” ; for s. 688, as amended, enacts, 
by omission, that appeals from orders setting aside sales can no 
longer he had. We have thought it right to correct this inaccu- 
racy of expression, though our order in the case was perfectly 


regular. 
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Befote Mr. Jitstice Pearson and Mr, Justice Oldfield, * 

GANPATJI AND ANOTHER (PLAXSTIEFS) V. S A AD AT ALI AND OTHERS 
(Defendants.)’*' 

Mortgage— Sale in execution of dec7'ee-^Vendor and Purchaser. 

The proprietors of a taluka an^ mahal called I?, assessed with revenue 
at Ks 6,800-4-7, to which certain lands which had been gained by alluvion apper- 

(1) Unreported, decided the 11 th February, 18S0. 

♦ First Appeal, No 50 of 1879, from a decree of Maul vi Mahmud Bakhsh, 
Additional Subordinate Judge of Gha^ipnr, dated the 2Stli February, 1879. 
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taitied, wlu'cli lands had been formed into a separate tnah^l^and assessed -with 
revenue at Rs. 88, mortgaged it in these terms ; “We agree mutually to mort- 
gage the said taluka i?, and accordingly after mortgaging and hypothecating the 
whole of the mauzas original and appended, yielding a jaina of Es. 6,800-4-7, 
along with all original and appended rights, water and forest produce, high and 
low lands, cultivated and uncultivated lands, 8sc , &c., and all and every portion of 
our proprietary, possessory, and deinandable rights, without excepting any right or 
interest obtained or ohtainahle, &c,” Subsequently, the mahal taluka i?, “together 
with original and attached mahal and all the zamindari rights appertaining there- 
to’* was sold in the execution of a decree enforcing the mortgage. The auction- 
purchaser subsequently contracted to sell the “ entire taluka Bj jan>a Rs. 6,800-4-7” 
but afterwards refused to perform the contract and was sued for its specific 
performance. The plaint in this suit stated that the subject-matter of the 
contract was the “entire taluka Bs jmia Rs. 6,800-4-7,” and the decree whieli the 
purchasers obtained for the specific performance of the contract referred to its 
subject-matter in similar terms. 

Ueldi in a suit by the purchasers for the possession of the alluvial mahal, that 
the terms of the mortgage were sufficiently comprehensive to include that mahal, 
and it was not intended by the entry of the Jama of mahal i?, exclusive of the jama, 
of the alluvial niahdl, to exclude the latter from the mortgage, the entry of the 
jama being merely descriptive. Also that the alluvial mahal passed to the 
auction-purchaser at the auction-sale, under the words “attached mahal.” Also* 
that the sale to the plaintiffs passed the alluvial mahal, the words “the entire 
taluka B" being sufficient to include it, the entry of the jama of mahSl B in the 
sale-contract, plaint, and decree being merely descriptive. 

The facts of this case are suQiciently stated for the purposes of 
this report in the judgment of the High Court. 

Messrs. Conlan and Colvin, the Senioyr Government JPleader 
(Lala Jiiala Prasad), and Munshis Ila7iiiman Prasad m\di Siihh 
Bctm, for the appellants. 

Fan dit iVaf//., Lala Lalta Prasad, and Munslii Kashi 

for the respondents. 

The judgment of the Court (Pearson, J., and ^OldfielDj J.^) 
-was delivered by 

Oldfield, J.— The case of the plaintiffs is that taluka Birpur 
xvitb all the villages appertaining to it and all existent and contin- 
gent rights connected with it had been hypothecated to Nawab 
Jafar Ali Mirza, for money lent to Husaini Khanam and Bakya 
Bibi the proprietors, and the Hawab instituted a suit ‘and obtained 
^ a decree against them, and in execution caused the taluka with 
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air rights and interests to be sold, and himself ptirobased it on 20tli 
Novemberj 187 2. After the purchase, the atiotion-purchaseir agreed 
to sell the property to Jiwan Lai novr represented by Ganpatjl, 
who admitted the plaintiflp Hari Das to an interest in the transfer, 
and after a suit, instituted against the auction*purchaser they ob- 
tained a decree compelling the auction-purchaser to execute a 
sale-deed in their favour in accordance with the agreement. The 
plaintiffs have been obstructed by the heir of the judgment-^ 
debtors, the former owners of taluka Birpur, and by lessees put 
in by him, in obtaining possession of some alluvial land com* 
prising 110 bighas, 12 biswas, 13 dhurs, which accreted to some 
of the villages comprising the taluka in I860 and 1861, and Was 
formed into a mah^l and assessed with a revenue of Rs. 88 in 
1863 and settled with the proprietors of taluka Birpur, and which 
the plaintiffs allege was sold at the auction-sale on 20th November, 
1872,. and passed by that sale to their vendor and to which they 
are in consequence entitled* 

The defendants, one of whom is the heir of the former owners of 
the taluka, and the other two are lessees on his part, aver that this 
alluvial land was not hypothecated to Nawab J afar AH Mirza, nor 
included in the property sold at auction that the property hypo- 
thecated and sold was the original mahal of taluka Birpur, exclud- 
ing this land which was formed into a separate mah^l recorded 
under the name of Gang-bardr ; and they farther aver that the plain- 
tiffs’ vendor, the auction-purchaser, never considered himself the 
purchaser of this land nor agreed to sell this land, and it was im- 
properly included in the sale-deed which the plaintiffs obtained by 
a decree of Court ; and they farther plead that the suit is not main- 
tainable with reference to s. 241, Act XIX of 1873, and is barred 
by limitation* 

The Subordinate Judge rightly held that there was Uo bar to 
the institution of this suit on the ground taken ; and he proceeded 
to find that the land in dispute was not included in the ' hypothe- 
cation made by the owners of Birpur to plaintiffs’ vendor, nor* in the 
auction-sale, nor in the subsequent contract of sale by the plaintiffs’ 
vendor to plaintiffs ; and he bases this finding mainly on the fol- 
lowing grounds : That the alluvial land formed a separate mahal 
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1880: bearing a separate Bumbei' in tbe from that of Birpur, with 

C ANFiTji ^oparate revenue assessed^ viz , Rs. 6jS00-4'-7 on mabal Birpiir, and 

». Ks. 88 on malial Gang-barm'^ and had no conneotion with taluka 

aadat Au, that all that was entered in the mortgage-deed as subject 

of mortgage was taluka Birpnr proper, assesssed with x'bveime 
of Rs. 6,800, and that the sale notification and application for 
sale made no separate reference to this mahal, and that it was not 
expressly included in the plaint (dated 19th March, 1874,) in the 
suit instituted by plaintiffs against the auction-purchaser*, nor in the 
decree of 21st July, 1874, nor in the sale-contract by plain tiffs’ 
vendor ; and the Subordinate Judge argues that, being a separate 
mahal and not expressly included in the above docaments, it can- 
not be held to have formed part of the property mortgaged and 
sold. 

We are unable to take the same view as the Subordinate 
Judge. Taluka Birpur.is shown to comprise a number of villages 
forming a mahal, and in 1860 the land in dispute was thrown up 
and accreted in front of five of these villages, Birpur, Barmara, 
Ami, Soharpur, and Narainpnr, and in 1863 it was foi’med into 
a mahal and assessed with the proprietors of the taluka Birpur, 
and entered as “ gang-bardr^ maiizas Birpur, Barmara, Ami, 
Soharpur, and Narainpur appertaining to taluka Birpur.” -Thus, 
although formed into a separate mahal for fiscal purposes, the 
land would appear to have been attached to the mauzas to which 
it was an accretion, and at all events it is clear the new mahM 
after its formation appertained to taluka Birpur. The Subordi- 
nate Judge is therefore -wrong in considering it had no connection 
^witlt the taluka ; on the contrary it appertained to it as a depend- 
ent mahal. By the terms of the mortgage-deed the owners of the 
taluka agree mutually to mortgage the said taluka Birpur, 
and acecrdiiigly after mortgaging and hypothecating the whole of 
the mauzas original and appended, yielding ajawa of Rs. 6,800-4-7, 
along with all . original and appended rights, water’ and forest pro- 
duce, high and low lands, cultivated and uncultivated land, in- 
habited, wastey-cbd saline tracts, stone and wooden presses, 

wells, r^ervoirs, and tanks, small tanks, and ponds, sir, 
scattered trdes, trees hearing fruits and baiTen trees, 
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chauni houses and dwelling-houses, &c., and all and every portion i 
of our proprietary^ possessory, and demandable rights without ex- 
cepting any right or interest obtained or obtainable.’' 

Now it seems to us, considering the fact that the alluvial mahal 
appertained to the taluka, that the above terms are comprehen- 
sive enough to include it in the property mortgaged ; and if the 
sum entered as the jama was that of the taluka exelusive of the 
jama of the alluvial niah^l, there was no intention by that entry to 
exclude the latter from the mortgage, the entry of the jama being 
mei'ely descriptive But the material point is not ivhat was mort- 
gaged but what was sold at auction. Unfortunately no sale-certi- 
ficate is fortbcoming, and it is alleged, and not disputed, that al- 
though the sale was confirmed no sale-certificate was obtained by 
the auction-purchaser, probably owing to the dispute between him 
and the plaintiffs. But we have in evidence the application for 
sale and the sale-notification, and in the former the decree-holder 
applies for the sale of mahal taluka Birpur, together with original 
and attached mahal and all zamindari rights belonging thereto’^ 
and the sale-notification directs the sale of the mahal Birpur, 
together wdth original and attached mah^l and all the zamindari 
rights. appertaining thereto.’' The attached mah^l alluded to can 
be no other than this alluvial land, and we are at a loss to under- 
stand -the Subordinate Judge’s remark that the sale-notification 
and application for sale made no separate reference to this mahal. 

We can come to no other conclusion than that this alluvial 
tract, formed into a separate mahal, remained attached to the 
taluka, and was included in the property sold at auction. 

Nor do we agree with the Subordinate Judge that it was 
excluded from the sale to the plaintiffs, the enforcement of wdiich 
they obtained under a decree of Court. The Subordinate Judge rests 
his finding on this point on the fact which he asserts that this land 
was not included in the sale-contract to plaintiffs, nor in their 
plaint in their suit to enforce that contract, nor in the decree which 
they obtained. But the whole force of the Subordinate Judge’s 
opinion I'ests on an argument formed upon the amount of the 
jama which is entered in those documents as the jama of taluka 
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Birpur, and xvhicli is said not to include the jama of the alluvial 
ml&l But the entry of jama is merely descriptive, while tie 
essential part of the document is the entry in respect ot the suhjec 
ot I, all this is the “ entire taluha Birpur ”, a term suihcien ly 
comprehensive to include the alluvial mahiil appertaining to 
taluka, and we may observe that the draft sale-deed, dated 21st 
January,' 1874, expressly includes alluvia,! lands, and what is more 
tie mnose’ the sale-deed executed by order ot the Oourt wh^ 
o-ave the plaintiffs their decree expressly includes the disputed land. 

ts conveyed to them by the auction-purchaser. 

We reverse the decree of the lower Court and decree the claim 
■with all costs. Appeal allowed. 

PRIVY COUNCIL- 

L BffiiI.iI. .. “Is *” »”*“ 

to. torn ffi. Hitl Co,«t .1 .. ill« So*W..l.» 

^ • Provinces.] 

UmHation— Proceeding to enforce deeree—Act XIV. of 155^, s.iO. 

It was the ohject of the Legislature in Act XIV.^ of 1859. 

I tn the limitation for the commencement of a suit, to exclude the time 
regard to the lim litigating, bond fide and with due 

during which a ^ to have had jurisdiction, hut who 

diligence, before a Judg principle prevails in the construction of 

s 

8. 20, mta regal u « Tndffe whom the judgment- creditor 

lond filU Jough 'erroneously, to have jurisdiotiou.-iu this ease the 

believed ^ > ^ he had iurisdietion, and having acted 

meaning of s. 90. 

APPEAL from a judgment of the High Court of the North- 
Western Provinces (25th May, 1877,) affirming a judgmmt of 
le Judge of Agra (31st May, 1876 ,) allowing the objection of 
the respondents to the execution in 1874 of a decree obtained m 

1867. . . , 

In 1867 the decree of which execution was ^ ® 

Indian Courts wa s obtained by the appelltot an d one Makhan 

_ nr 0«TTriTr ,'<lTld , 


o™ J w GOUTIMI, Sis B. Peacock, Sib M. E. Smith, and 
J. W. j._ Collie®. 
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Lai, since deceased, for Rs. 11,566. A certificate for execution 
was issued on the 23rd March, 1868, by the Judge of that Court 
who in December, 1868, (nothing having been realized under it,) 
ordered that the execution be made over to the Subordinate Judge. 
The latter in December, 1868, ordered issue of attachment; and, 
on this proving fruitless, the execution-case, on the 3rd April, 
1869, was struck off the file by the Subordinate Judge, The pro- 
ceedings taken from time to time by the decree- holders in the Court 
of the Subordinate Judge to enforce the decree after that date until 
the re-institution of the proceedings in execution of the decree in 
the Court of the Judge of Agra, by petition of the 9th April, 1874, 
are stated in their Lordships’ judgment. 

Mr. L. Graham appeared for the appellant. 


The respondents did not appear. 

Mr. Graham referred to the following cases, contending that 
the proceedings taken by the decree-holders had been sufficient, 
W'ithin the meaning of s. 20 of Act XIV. of 1859, to prevent the 
operation of that section, to bar execution. — D. A, Dalviv. Laksh- 
wnan liari Pdtil (1) : Dheeraj Mahtab Chmid v. BulraTfi Singh 
(2) : Ram Sahai Singh v. Began Singh (3): Rog Dhunpat Singh 
Roy V. Mudhomotee JJahia (4): Benoderam Soi v. Brojendro Narain 
Roy (5). 


Their Lordships^ judgment was delivered by 


Sir Barnes Peacock. — •The question in this case is whether 
the judgment-creditors, who on the I4th of January 1867, obtained 
in the Court of the Judge at Agra a decree against the respondents, 
were on the 9th of April 1874 barred by limitation from executing 
it. It appears that on the 3rd of December, 1868, the Judge sent 
the decree to the Subordinate Judge of the district to be executed 
by him, and that on the 3rd of April, 1869, the Subordinate Judge 
strnck the execution-case off the file. On 9th of April, 1874, the 
case was re-instituted in the Court of the J udge by the petition 
which has given rise to the question now to be determined. 


(1) 4 Bom. H. G. Rep. A. C. J., 85. 

(2) 13 Moo. Ind. App. 479. 

6 W. R. Mise., 98. 


(4) n B, L. a, F. 0,23, 

(5) 13 B, L, R., F. a, 169, 
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Between tlie 3i'd April, 1869, when the Siihordinate Judge 
struck the case off' his file, and the 9th April, 1874, proceedings 
were from time to time taken by the decree-holders in the Court 
of the Subordinate Judge to enfoi’ce the decree, but the question 
is whether those proceedings \yere sufficient to prevent the opera- 
tion of tlie Limitation Act XIV. of 1859, s. 20. 

It appears that on the 18tli February, 1870, an application was , 
made by the decree-holders to the Subordinate Judge to set off a 
debt of Rs. 1,300, which they owed to a debtor of the respondents, 
against so much of the amount due to them under the decree, and 
the Subordinate Judge made an order that the application should 
be granted, that the decree-holders should file a receipt for 
Es. 1,300, and that the case should be struck off the pending file. 
On the 18th February, 1870, therefore, the Subordinate Judge 
made an order by which a portion of the debt, to the extent of 
Bs. 1,300, was satisfied. Subsequently on the 8th of January 
1872 an application was made to the Subordinate Judge to send a 
certificate of the decree to the Political Agency at Indore in order 
that the decree might be executed there, whereupon he made an 
order that the J udge should be requested to send the record of the 
execution of decree ; but inasmuch as an interval of more than 
one year had elapsed since the last order it was necessary, under 
s. 216 of Act YIII. of 1859, to serve the judgment-debtors with a 
notice, in order that they might, if they could, show cause why 
the decree should not be executed against them. Accordingly a 
notice was sent to them in a registered cover by post, they living 
out of the jurisdiction of the Court, but it was returned, as thejudg- 
ment debtors were not found. That was on the 2nd April, 1872, 
The Subordinate Judge held that that was not a sufficient service 
upon the defendants, and ordered the case to be struck off the file 
of pending cases. On the 3rd May, 1872, he made an order : 

That a notice be sent to the judgment-debtors by post in a regis- 
tered cover, fixing the 1 8th day of May as the date for showing 
cause, and that the case be brought forward on the said date.” 

. On the 30th May, 1872, the nazir of the Court made the following 
^ deport : “ In this case a notice in a registered cover was sent by 
: the judgment-debtors. The cover has been returned to-day 
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by the post, open. The cover has a slip attached thereon, in which 
it is written, in Hindi, that Badri Nath, treasurer (that is one of 
the judgment-debtors), refuses to take it. Therefore, the cover 
in question is submitted, with this petition.'*’ On the 3rd June, 
1872, the case again came before the Subordinate Judge, upon 
which he made the following order : The case having been 

brought forward, it appears that a notice in a registered cover 
was sent by post to the judgment-debtor at Indore, but, the judg- 
ment-debtors not having received the cover, it was returned. 
The judgment- debtors not having taken the cover containing the 
notice, it must be considered as havjng been served,” It is there- 
fore ordered : That a report be endorsed on the decree, and made 

over to the decree-holder’s pleader, that he may sue out execution 
in a competent Court, and recover the amount of his decree, and 
that the case be struck off the pending file.” 

Afterwards, on the 24th December, 1873, upon a report of the 
muharrir that the record was not in the office, the Subordinate 
Judge made another order that the record should be sent for from 
the Judge’s Court. Subsequently, on the 9th January, 1874, in a 
proceeding from which it appears that the record had been received 
and perused, the Subordinate Judge ordered that the certificate 
prescribed by ss. 285 and 286, Act VIII. of 1859, and copy of the 
application for execution of decree, be sent to the Agent at the Indore 
Cantonment.” On the 9th April, 1874, the case was re-instituted 
in the Court of the Judge by petition, stating that the Subordinate 
Judge had not lost control of the case until 3rd June, 1872, that 
the decree-holders had a certificate on which they had not acted, 
and they prayed the' Court that, under s. 237, certain 4 per 
cent, promissory notes for Rs. 25,000 due to the judgment-debtors 
in the Indore Agency Cantonment Treasury might be attached. 
It appears that after some demur on the part of the .Assistant 
Political Accent to execute the decree, he was ordered to execute 
it ; and he did execute it by attaching a sum of Rs, 13,097 
belonging to the judgment-debtors, and that money was sent to the 
Judge at Agra by means of a bill. On the 13th May, 1876, the 
Judge, having received the money from the Indore Agency, order- 
ed that the Rs. i3,097«7-9 be given over to Mir Jajffar Husain, 
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pleader for the decree-holder^ agreeably to a power given to him, 
and a receipt bo taken from him. Before the money was handed 
over, however, an application was made to the Judge, in which the 
defendants made the following objection, amongst others: (i) 

That the decree-holder’s decree is beyond time.” Thereupon the 
Judge on the 18th May, 1876, made the following order : The 

objections are such as may be entertained, and may possibly be 
determined in favour of the debtors. It appears, therefore, unde- 
sirable that the decree-holder should get the money till they have 
been disposed of. Let payment be stayed on the debtors giving 
security to pay interest at eight annas per mensem per cent., in 
the event of the money being ultimately awarded. If the cheque 
received from foreign territory have been already made over to the 
decree- holder, an injunction may be issued to the bank on which 
it is drawn, not to cash it till further orders.” Then comes the 
decision of the 31st May, 1876, by which the Judge held that the 
proceedings in the Court of the Subordinate Judge were ultra 
vires, and did not prevent the running of limitation. He held that 
the transfer of the case to the Subordinate Judge was not autho- 
rised by law, and that when the Subordinate Judge removed the 
case from his files he could not take it up again without a fresh 
transfer. He also considered that the decree-holders had not shown 
due diligence in the case and doubted whether any of the proceed- 
ings were hand fide. He, therefore, held that he was constrained 
to grant the prayer of the objectors, and to award them costs. 

The execution-creditors appealed to the High Court, and that 
Court upheld the decision. The Judges, however, stated that they 
saw no reason to think that the appellants had not exerted them- 
selves bona fide to obtain their due. In that view their Lordships 
concur. But the High Court considered that the transfer to the 
Subordinate Judge, even if the Judge had power to make it, merely 
authorised him to take up and dispose of the application then pen- 
ding and not the subsequent applications which were made to him. 
They further stated that they affirmed the order of the Judge with 
great reluctance. 

V, There can be no doubt that the applications to and orders of the 
Subordinate Judge if he had had jurisdiction wouldhave been suffi- 


! 

f 


VOL II.l 


ALLAHABAD SERIES. 


797 


cient to prevent the operation of the Statute of Limitations, and 
their Lordships are of opinion that, under the circumstances of the 
case, they had that efiect, even if he had no jurisdiction. S. 
14 of Act XIV. of 1859 enacts : In coinputino^ any period of 

limitation prescribed by this Act, the time during which the claim- 
ant, or any person under whom he claims, shall have been en- 
gaged in prosecuting a suit upon the same cause of action against 
the same defendant, or some person whom he represents, bond fide 
and with due diligence, in any Court of Judicature which, from 
defect of jurisdiotion or other cause, shall have been unable to decide 
upon it, or shall have passed a decision which, on appeal, shall have 
been annulled for any such cause, including the time during which 
such appeal, if any, hns been pending, shall be excluded from 
such computation.” It was, therefore, the object of the Legislature, 
at least with regard to the limitation for the commencement of a 
suit, to exclude the time during which a party to the suit may have 
been litigating, bond fide and with due diligence, before a Judge 
whom he may suppose to have had jurisdiction, but who yet may 
not have had jurisdiction. The question is, whether the same 
principle may not be applied to the oonstimction of s. 20 of 
Act XIV. of 1859, with regard to executions. S. 20 says: 

process of execution shall issue from any Court not establish- 
ed by Eoyal Charter to enforce any judgment, decree, or order of 
such Court, unless some proceeding shall have been taken to enforce 
such judgment, decree, or order, or to keep the same in force, within 
three years next preceding the application for such execution.” 
The Act does not say some proceeding in a Court having jurisdic- 
tion, and their Lordships are of opinion that a proceeding taken 
and with due diligence before a Judge whom the party 
hond Me believes, though erroneously, to have jurisdiction, especial- 
ly when the Judge himself also supposes that he has jurisdiction, 
and deals with the case accordingly, is a proceeding to enforce the 
decree within the meaning of s. 20. 

In this case the Subordinate Judge did believe he had jurisdic- 
tion. Applications were made to him, and he made orders which 
would, if he had had jurisdiction, have been proceedings within the 
period of limitation. If the judgment- debtors had appeared before 
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>80 tlio Siibordiiiate Judge, and had objected to his jurisdiction, he 
— “ must have decided whether he had jurisdiction or not ; and if ho 
HiaA^ LAL. had jurisdiction, even though he had not, the 

Babei Das. have been proceedings within the meaning of 

s. 20. They ought equally to be so, though the judgment-debtars 
did not appear or object to the jurisdiction. 

There is one case which should be referred to, and that is the 
case of Dhunput Shigh Roy v. Miidhomotee Dahia (1) reported in 
the nth Bengal Law Reports, page 23. There, “ An execution 
sale was stayed by consent for two months, and the execution-suit 
was struck off the file. Daring that period the execution-creditor 
applied to the Court to restore the execution-suit, and to pay to 

him certain moneys in deposit in Court to the credit of the judg- 
ment-debtor in another suit, alleging that he i,the executing credi- 
tor) had attached them; but it turned out that he had attached them 

in another suit. the application being &0rt(2 that the 

period of limitation began to run from the date of the disposal of 
the application by the Court.” In delivmng their judgment at 
page 3 1 , the Judicial Committee said : “ It is said that this proceed- 

ing cannot be held to be one to keep the judgment in force, because 
it was a petition to obtain execution of a sum of money which .it 
was not possible that the-execution could reach, and that that must 
have been so to the knowledge of the decree-holder. It seems to 
their Lordships that these circumstances really affect only the bond 
fides of the proceeding. If their Lordships could infer from these 
facts that the petition was a colorable one, not really with a view 
to obtain the money ; if they could come to that conclusion, in point 

of fact, the proceeding would not be one contemplated by the statute ; 
but their Lordships cannot come to that conclusion.” They there- 
fore came to the conclusion that the proceeding, although abortive, 

was a proceeding within the meaning of the 20th section of 
Act XIV of 1859. 

On the whole, therefore, their Lordships have arrived at the 
conclusion, and will humbly advise Her Majesty, that the decree of 
' High Court was erroneous, and that it be reversed ; that in lien 

’ sh ' i />i\ 'll r. u p n ' 
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thereof an order be made reversing the order of the Judge of Agra 
of the 31st May, 1876, and ordering that the E,s. 13,097-7-9, with 
such interest as they may be entitled to under the order of the 18th 
May, 1876, be paid to the decree -holder; and that the appellants 
have the costs in all the lower Courts subsequent to the petition 
of objeetion of the 18th May, 1876, and the costs of this appeal. 

kSolicitors for the Appellant : Messrs Wathim and Lattey. 


APPELLATE CIVIL. 


Before Mr. Justice Oldfield and Mr. Justice Straighi, 

GTJLZARI LAL (Depen daijt) v. JADAUN BAI (Plaintiff). 

Suit to establish Right to Attached Property--- Jurisdiction. 

Held that, in the case where a person has preferred a ciaim to property 
attached in the execution of a decree^ on the ground that such property is not 
liable to such attachment^ and an order is passed against him, and he sues 
to establish his right to such property, the value of the subject-matter in dispute 
in such suit, for the purposes of jurisdiction, will be the amount of such decree. 
Second Appeal No. 320 of 1876, decided the 16tli May, 1876 (1 ), followed. 

Tpie plaintiff in this suit claimed a declaration of his propriefcarj^ 

• right to certain wheat and gram valued at Es. 1^200^ and the cancel- 
men t of an order made by the Munsif of the citj of Moradabad 
on the 17th May, 1876^ disallowing his claim to the, same. This 
grain had been attached by the defendant, when in the possession 
of the plaintiff, as the property of the defendant’s judgment- 
debtor, in execution, of a decree for Es. 222-1-8-6. The suit was in- 
stituted in the Court of the Subordinate Judge of Moradabad, bj 
whom the suit was dismissed. On appeal by the plaintiff the 
District Judge gave him a decree in respect of the wheat. 

On appeal by the defendant to the High Court it was contended 
that the suit should have been instituted in the Munsif ’s Court, the 
value of the subject-matter in dispute being the amount of the decree 

* Second Appeal, No. 526 of 1879, from a decree of W. Young, Esi, Judge of 
•Moradabad, dated the 6th February, 1879, modifying a decree of Mauivi W"ajih-ui- 
lah Khan, Subordinate Judge of Moradabad, dated the 11th April, 1877. 

- * (1) Un reported. 
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1880 in execution of wliich the grain had been attached, wliich was under 

7— — r"Es. 1,000. 

GtlLZARI LAL ^ 

3mAm Bai. -Mr. GonlaUj Mimshi Hanurnan Prasad^ and Babn Ratan Cliaoid^ 
for the appellant. 

Pandit JBishamhhar Rath and Sliali Asad Alij for tiie respon- 
dent. 

- The judgment of tlie Court (OLDiiELi>, J. and Stbaight, J.) 

was delivered by 

Olbbield, j. — W e are constrained to allow an objection taken 
by appellant that the Subordinate Judge had no jurisdiction to 
try this suit. The claim is to have declared the plaintiflF’s right to 
some grain stored in pits, by setting aside an order of the Munsif 
for bringing the grain to sale in execution of a decree held by 
defendant against a third party, his judgment-debtor. A course of 
V decisions of this Court has held that the value of the subject-matter 
in dispute for determining jurisdiction will be in such cases the* 
amount of the decree in satisfaction of which it is sought to bring 
the property to sale. — S. A. No. 320 of 1876, decided the 16th May^ 
1876 ( 1). W e decree the appeal and set aside the proceedings in the 
lower Courts, and direct that the plaint be returned to'the plaintiff 
in order that he may, if so advised, present it in the proper Court. 
Each party will bear their own costs in all Courts. 

Appeal allowed. 


1880 
April 5. 


Before Mr. Justice I^earson and Mr. Justice Straight, 
niKA SINGH OTHERS (Dsfendants) c. LACHMAN SINGH AXD 

OTHERS (PeaIn TIFFS).* 

Biniu law-^Miiahskara — Mortgage hy a father of ancestral property — Sale of 
father^ s rights and interests in the execution of decree — Liability of Son^s share, 

Tlie undivided estate of a joint Hindu family consisting of a father and Uis 
minor sons and grandsons, while in the possession and management of the father, 
was mortgaged by him as security for the re-payment of moneys borrowed by 
him. The lender of these moneys sued the father to recover them hy the sale 

, * Second Appeal, No. 1150 of 1879, from a decree of W. Duthoit, Esg., Judge 
0 f Shahjahanpur, dated the 28th August, 1879, modifying a decree of Bahu Becha 
Munsif of Bata Ganj, dated the 10th June, 1879. 

.. ^ ' (1) Unreportcd, 
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of the family estate, and obtained a decree against him directing its sale. The 
right, title, and interest of the father only in the family estate was sold in the 
execution of this decree. The auction-purchasers having taken possession of the 
family estate, the sons and grandsons joined in *a suit against them to recover 
their shares of the estate. Reld^ that the sons and grandsons were entitled to 
recover their shares of the estate, inasmuch as the auction -purchasers had only 
acctuired by their auction 'purchase the rights and interests of the father in the 
estate, and that, for the same reason, it was unnecessary to inquire into the nature 
of the debt on account of v/hich the father’s rights and interests in the estate 
were sold- JOee7idyal Lai v. Jugdeep Naram Singh (1 J followed, Girdharee Lall 
v. Kantoo Lall (2) distinguished. 

Held also that the rulings in those two cases are perfectly consistent. 

This suit was instituted in the names of the plaintiffs, five of 
whom were the sons, and two the grandsons, of the defendant 
Gulab Singh, they being minors, by their next friend, Indra Ivuar, 
wife of Gulab Singh. The plaintiffs claimed to establish their 
right to, and recover possession of, five-sixths of a defined share 
of a maiiza called Kishorepur. It appeax'ed that on the 17th 
February, 187 6, Gulab Singh had given one Ganga Prasad a bond 
for the payment of Es. 154 in which he hypothecated this share as 
collateral security for such payment. The principal amount of this 
bond consisted of an old loan of Es. 54 and a new loan of Rs. 100. 
Ganga Prasad sued Gulab Singh on this bond and obtained a 
decree for the recovery of the bond-debt by the sale of the share. 
The rights and interests of Gulab Singh in the share were put up 
for sale in the execution of this decree, and of another decree 
against him and certain other persons held by one Lachmi Narain, 
on the 23rd August, 1878, and such rights and interests were 
purchased by the defendants in the present suit, who obtained 
possession of the share. The plaintilfs alleged in support of their 
claim that they and Gulab Singh formed a joint Hindu family; 
that the share was the undivided property of the family, although 
Gulab Singh was recorded as its proprietor in the revenue registers ; 
that the moneys which Gulab Singh had borrowed from Gauga 
Prasad had been borrowed for unnecessary purposes ; that the whole 
of the joint ancestral property had been improperly put up for sale 
for the satisfaction of Ganga Prasad’s decree; and that, according 
to Hindu law, father and son had equal shares in ^uch property, 
(1) I- X. E., 3 Calc., 198. <2) L. R., 1 M. App., 321 ; H B. L, K,, IS?. 


801 

1880 


Bika Singh 

V. 

Lachmaf 

Singh, 


802 


THIS INDIAN LAW REPORTS. 


[VOL. II. 


1880 


UmA. Singh 

V, 

LaOHMA-N 
Singh. ■ 



and Gulab Singh’s share was therefore one-sixtb, and they were 
entitled to the remaining five-sixths of the joint ancestral property 
of the family. 

The anction-pnrchasers defendants stated in defence of the suit 
that it had been brought at tiie instance of Gulab Singh ; that the 
property in suit was not ancestral property, but the separate property 
of Gulab Singh; that Gulab Singh was a person of good moral 
character ; that the debts for the satisfaction of which the property 
had been sold were incurred by him for lawful purposes ; and that, 
as under the Hindu law it was the pious duty of the son to pay 
his father’s just debts, and the property in suit had been sold to 
satisfy such debts, the suit ought to be dismissed. It appeared that 
before the suit came to be tried the defendant Gulab Singh died. 

The second and third issues fixed by the Munsif were as fol^ 
lows '‘'(ii). Whether the property in dispute was the joint 
ancestral property of the plaintiffs and Gulab Singh the father 
of plaintiffs, and Gulab Singh was in possession thereof as the , 
head of the family or not ? (iii). Whether the debt in satis- 
faction of which the property was sold had been incurred under a 
•legal necessity or not, and what rights have the defendants acquired 
by the auction-purchase”? With reference to the first of these 
issues the Munsif found that the property in dispute was the 
ancestral property of Gulab Singh and his sons, and not the separate 
property of Gulab Singh; and that Gulab Singh was in possession 
of it as the head of the family, and that it was not shown how the 
moneys borrowed from Ganga Prasad Jb.ad been expended,. The 
Munsif held that it was not necessary to ascertain how these moneys 
w^ere expended, as whatever might have been the nature of the 
debt the defendants could not take under the execution-sale more 
than the right, title, and interest of the judgment-debtor. The 
judgment of the Munsif on this part of the case was as follows 
But this issue is immaterial in the present suit. This case is 
exactly on all fours with Deendyal Lai v. J ugdeep Narain Singh (1) 
decided by the Judicial Committee of the Privy Council. In that 
ease their Lordships held that • whatever may have been the nature 
of the debt, the appellant cannot be taken to have acquired by the 
. (1) LL.E,,3 Calc. 198. 
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execution-sale more than the rights title^ and interest of the judg- 
ment-debtor. If he had sought to go further^ and to enforce his 
debt against the whole property, and the co-sharers therein who 
were not parties to the bond, he ought to have framed his suit 
accordingly, and have made those co-sharers parties to it. By the 
proceedings which he took he could not get more than what was 
seized and sold in execution, the right, title, and interest of 
the father.’ This ruling is applicable to this case. The bond w^as 
executed by the father and the decrees obtained against him only. 
The plaintiffs who were not parties to the bonds were not also niade 
parties to the suits in which the decrees ■were obtained in execu- 
tion of which the property in suit was sold. Following the ruling 
of the Privy Council, I hold that the defendants Bika Singh, Narain 
Singh, Bahlwan Singh, Tika Singh, and Pulandar Singh have 
acquired by the auction-purchase merely the right, title, and 
interest of Gulab Singh to and in the property in dispute.” 

TheMunsif accordingly gave the plaintiffs a decree. On appeal 
the District Judge affirmed the Munsif s decision, but varied his 
decree. The material portion of the District Judge’s judgment 
was as follows: — The auction-purchasers appeal. The cases of 
Girdharee LaU v. Kantoo Lall (1), Marayanacharya v. liarso 
Krishna (2), Venlcatasami JSaik v. Kuppalyati (3) have been cited on 
their behalf. The last-named precedent is so entirely at variance with 
their contention that it has probably been cited -under a misappre- 
hension, There can be no doubt, however, that the two first-noted 
prece(Jents do support the appellants’ case and lay down the rule that 
the sale of a father’s ancestral estate in execution of a decree of Court 
will bind Hindu sons in esse, and there is no doubt that the pro- 
perty in this case was ancestral and that the sons were in esse. 
But there seems also to be no doubt that the principle enunciated 
in Muddun Thalcoor v. Kantoo Lall (4) has been very materially 
varied hy Leend^al Lai ■ V. Juydeep Marain Singh (o), which has 
been followed by two Madras Pull Bench decisions, — Venkatasami 
Mmk Y. Kuppaiyan (3); Venkataramayyan y. Venhatasuhramania 
Bikskata^ i^ of which the genesis of the law as now 

(1) L. B. 1 Ind. App. 32X ; 14 B. L. (4) L. R. 1 Ind. App. 321; 14 B. L, 

■'R., 187.''..' ■ . 

(2) I. L. R. LBom. 262. (5) I. L. R., 3 Calc. 198. 

i3) 1. L. E., 1 Mad. 3o4. 1. L. E., 1 Mad, 358. 
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settled is detailed, and it mnst I think now bo taken as certain that, 
when the sons are not parties to the suit in which the decree is 
passed, the right, title, and interest of the father can alone be con- 
sidered as sold in execution. I find, therefore, no reason to differ 
from the lower Court upon the main point in this case, but. I am 
of opinion with reference to the case of Bahaji LaMhnan v. 
Vasudev Vinayak (1) and Kallapa v. Venkatesh Vinayak [2) that 
the decree must he varied, and that its form should be in that 
given in Babaji LaksJimariy, Vasudev Vinayak (1). The lower 
Court’s decree is modified by declaring the plaintiffs entitled to 
joint possession along with the defendants of Qulab Singh’s share 
in the zamindari estate of manza Kishorepur. The relative pro- 
portions of their intei'csts, if a division in specie be desired, must 
he determined in a suit to ascertain the same or by private arrange- 
ments.” 

The defendants appealed to the High Court. 

Pandit Bishambhar Math and Mimshi Sukli Rarn^ for the 
appellants. 

Munshi J/anwwan for the respondents. 

The judgment of the High Court (Pearson, J. and Straight, J.) 
was delivered by * 

Pearson, J. — In the case of Girdharee Lall v. Kantoo Lull (3) 
Muddun ThakooT y, Kantoo Lall (3) decided by the Privy 
Council on the 12th May, 1874, it was ruled tha,t ancestral 
property which descends to a father under the Mitakshara law is 
not exempted from liability to pay his debts because a son is 
born to him, that it would be a pious duty on the part of the 
son to pay his father’s debts, unless they bad been illegally eon- 
tracted or for immoral purposes, and that, it being i> son s pious 
duty to pay his father’s debts, the ancestral property in which the 
son, as the son of his father, acquires an interest by birth, is liable 
to the father’s debts. In the later case of Swaj Bunsi Koer r, 
Shiso PcTsad Singh (4), decided by the Privy Counoil on ihe 1st 


(1) 1. L. B., 1 Bom. 95. 

■ X- % Bom. 67i. 

* 


(3) L. R. 1 Ind. App. S21 ; 14 B. L. K, 
187. 

(4) I. L, B., 5 Calc. 148. 
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February, 1879, reference is made to the above-mentioned decision ”880 
as an authority for the following proposition, ms,, that when a joint 
ancestral property has passed out of a joint family either under 
a conveyance executed by a fixther in consideration of an antecedent Siixen. 
debt or in order to raise money to pay off an antecedent debt, or 
tinder a sale in execution of a decree, his sons, by reason of their 
duty to pay their father’s debts, cannot recover that property, 
unless they show that the debts were contracted for immoral pur- 
poses and that the purchasers had notice that they were so con- 
tracted. 


In the case of Deendyal Lai v. Jngdeep Narain Singh (1), 
decided by the Privy Council in July 1877, it was ruled that 
the right and interest of one co-sharer in a joint ancestral estate 
may be attached and sold in execution of a decree obtained 
against him personally under the Mitakshara law, and that the 
purchaser at such a sale acquires merely the right to compel a 
partition as against the other co-sharers which the judgment- 
debtor possessed# 

The rulings in the two. cases of 1874 and 1877 appear to be 
perfectly consistent, and, in our opinion, the lower appellate Court 
has erred in holding that they are at variance with each other, and 
that the decision in the earlier case supports the appellants’ conten- 
tion. In that case the whole of the taluqa in which the plaintiffs 
^ere co-sharers had been sold by their fathers. The ruling in that 
case is therefore inapplicable to the present in which it has been 
distinctly found that the appellants only acquired by their auction 
purchase the rights and interests of their judgment-debtor Gulab 
Singh in the joint ancestral estate in mauza Kishorepur. That 
finding assimilates the case to that of JDeendyal Lai v. Jugdeep 
Marain Sin^ (1). 

The reason why it is unnecessary to inquire into the nature of 
Gulab Singh’s debts on account of which his rights and interests 
were sold is that the rights and interests of the plaintiffs are found 
not to have been sold to the appellants. The appeal fails and is 
dismissed with costs. 

Appeal dummed. 

(1) I L. R., 3 Calc. 19S. 
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CRIMINAL JURISDICTION, 

Before Air. lusiiee Straight, 

EMPRESS OF INDIA t;. DEOKl NANDAN LAL. 

Offmcc against the Stamp Laws^ Act XVIILoflWJ (Siamp A(‘t)f .s\ S4— Act L of 

1879 {Stamp Act), 

The Collector, being primarily responsible for the proseeiition of offences 
against the Stamp Acts of 1869 ami 1879, shonld not himself try, as a Magistrate, a 
person accused of an offence against either of those Acta. 

This was an application to the High Court for the exercise of its 
powers of revision under s, 297 of Act X. of 1872. The petitioner, 
the purchaser of certain propert-jj had sued the vendor^ one Ainirta, 
on the deed of sale, in the Court of the Subordinate J udge of Gorakh- 
pur. This suit having been dismissed by the Subordinate Judge, the 
petitioner appealed to the Diskict Judge. The District Judge 
dismissed the appeal, and being of opinion that the full amount of 
the consideration-money was not stated in the deed, directed the 
District Magistrate to prosecute the petitioner for an offence under 
s. 34 of Act XVII [ of 1869, The District Magistrate accordingly 
placed the petitioner on his trial, and finding that the full considera- 
tion^money indirectly secured by the deed was not truly stated in 

that docuinenL convicted him of an offence under s. 34 of Act XVIII- 

* 

of 1869. The petitioner appealed to the District Judge. The 
appeal was transferred for trial to the District Judge of Benares 
by whom the Magistrate’s order was affirmed. Thereupon the 
petitioner preferred the present application. 

Babu SiiaZ Prasad for the petitioner. 

The Junior Govermnent Pleader l)warka Watli Banarji)^ 

for the Grown. 

Stbaight, J.— The applicant in this case was conficted by the 
officiating Magistrate and Collector of Gorakhpur of an offence 
against s. 34 of Act XVIII. of 1869, for not having truly set forth 
in a sale-deed executed by him to one Amirfca the full amount of 
consideration-money thereby secured, and was ordered to pay a 
fine of Rs. 135. He appealed to the Sessions Judge of Gorakh- 
pur,* but under the order of this Court his appeal was* transferred 
for hearing to the Judge of Benares, who on the 3rd February, 
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1880j dismissed it. He now applies to this Court under s. 297 of 
the Onminal Procedure Code upon the following grounds : — (i) 
That a conviction could not properly be had in. the absence of the 
original principal document: (ii) That the officiating Magis- 
trate and Collector, being by s. 43 of Act XVIII. the actual pro- 
secutor of the case, should not have sat to hear and dispose of it 
in his judicial capacity. 

Dealing with this latter objection first, I am of opinion it is a 
well-founded one and should prevail Both the Stamp Acts of 
1869 and 1879 recognise the Collector as primarily responsible 
for the institution of prosecution for offences against those Acts,, 
except where the Local Government generally, or he himself spe- 
cially, has authorised some other officer to discharge such duty. 
The letter of the officiating Judge of Gorakhpur of the 1st Sep- 
tember, 1879, and the mhhir directing an inquiry under the 
Stamp Act of 1869 against the present applicant and Amirta were 
amply sufficient to justify proceedings. But the officiating Magis- 
trate and Collector should have detailed the case for hearing and 
disposal to some other qualified Magistrate, more especially when 
it was almost impossible for him to prevent his mind being influ- 
enced by the very forcible language in which the officiating 
Judge had couched his letter of 1st September, 1879. The con- 
viction must be quashed and anew trial had before such Magis- 
trate, as the now officiating Judge of Gorakhpur may select. 

(The learned Judge then proceeded to deal with the first point 
urged on behalf of the applicant.) 

APPELLATE CIVIL. 

Before 3Ir, Justice Pearsow and Mr, Justice Spartkie, 

SAQXT NAHAIN and another (Dependants) v, QUTUB HUSAIN* 
(Plaintipp.) * 

Mortgage -- Contribution^ 

In March, 1864, the owner of an estate mortgaged it as security for the payment 
of certain moneys. Subsequently portions of such estate were purchased by the 
plaintiS and the defendants at an execution-sale. Subsequently again the mort- 

•Second Appeal, No. 1172 of 1879, from a decree of H. Liishington, Esq., 
Judge of Allahabad, dated the 19th April. 1879, affirming a decree of Rai Makhan 
Lai, Subordinate Judge of AUahahad, dated the 19th July, 1878, 

' 115' ’ .. 


1880 


Empress op 
India 

IK 

Deoei Nan- 
dan LaIm. 


■ 1880 
April 12. 


808 

1880 


Jag AT 
Narmn 
v. 

Quttib 

Husain. 


THE INDIAN LAW REPORTS. [VOL. II. 

ga.goe sued the mortgagor and the xdaintiffi for the mortgnge-TOotie.y, claiming to re™ 
cover it l)y tile sale of the portion of such estate pnrcliased by the plaintiff. 
Having obtained a decree, the mortgagee cansed a portion of such portion to be 
sold in the execution of the decree. In order to save the remainder of such por- 
tion from sale in the execution of the decree, the plaintiff satisfied the judgment- 
debt. The plaintiff then sued the defendants for contribution. Held that, assum- 
ing that ihe mortgagee, by not including the defendants in his suit upon the 
mortgage-bond, had put it out of his power to proceed at law by another suit on 
tlie basis of the same bond against the properties in the possession of the defend- 
ants as purchasers, it did not follow that the plaintiff’s equitable right to recover 
a fair contribution from the defendants on the ground of his having paid Jhe 
whole debt due to the mortgagee was thereby invalidated. 

On the 23rcl March, 1864, one Dildar Husain, the owner of an 
estate called taluqa Asad-ul-lahpiir, ^ave one Ilahi Bakhsb a bond 
for the pa^nnent of certain raonejs in which he hypothecated 
taluqa Asad-uMahpur as collateral security for such payment. 
Ilahi Bakhsh brought a suit on this bond in whichj claiming to 
recover the money due thereon by the sale of the taluqa, he made 
Qiitub Husain, the plaintiff in the present suit, and one Alopi Din, 
■who had in the meantime each purchased a portion of the taluqa 
at an execution-sale, defendants. Having obtained a decree, Ilahi 
Bakhsh caused a portion of the property purchased by the plaiutiS*, 
and the property pimchased by Alopi Din, to be put up for sale in 
execution of the decree. The portion sold of the property in the 
plaintiff’s possession realized Rs. 1,800, and the property in Alopi 
Din’s possession realized Rs. 200. In order to save the remainder 
of the property in his possession from sale, the plaintiff paid the 
balance of the judgment-debt. In the present suit he claimed con- 
tribution from the defendants, who had purchased portions of taluqa 
Asad-ul-lahpur at the same execution-sale at which he had pur- 
chased, in proportion to the value of the portions which they had 
purchased, claiming to recover such contributions by the sal© of 
such portions. Both the lower Courts gave the plaintiff a decree. 

On appeal by three of the defendants it was contended on their 
behalf that, inasmuch as in the suit brought by Ilahi Bakhsh he had 
not made them defendants or sought to enforce his lien on the 
portions of the taluqa in their possession, such portions were not 
. lawfully chargeable with the judgment-debt at the time the plaintiff 
satisfied it, and consequently were not liable to contribution. 
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The J imiop Goi'ermnevit Pleader (Babu Dwarha Nath Banarji), 
for the appellants. 

The Senior Government Pleader (Lala Juala Prasad) and 
Pandit Ajudliia Natli^ for the respondent. 

The judgment of the Court (Pearson, J., and Spankte, J.) 
was delivered by 

Pearson, J. — The argument set out in the ground of appeal 
is more ingenious and plausible in appearance than agreeable in 
substance to reason and equity. The contention is that the pro- 
perties purchased by the defendants-appellants, which were equally 
with that purchased by the plaintiff subject to the lien created by 
the bond executed on the 23rd March, 1864, by Dildar Husain 
in favour of Ihihi Bakhsh, were released from liability because 
they were not included in the suit brought by the latter for the 
recovery of the bond-debt by enforcement of the lien. But the 
contention seems to be irreconcilable with the doctrine of contribu- 
tion expounded in Story’s Equity Jurisprudence. Assuming that 
Tlahi Bakhsh by the frame of bis suit above-mentioned had put 
it out of his power to proceed at law by another suit on the basis 
of the same bond against the properties in the possession of the 
defendants in the present suit as purchasers, we are not prepared 
to admit, as a necessary consequence of such assumption, that the 
plaintiff’s equitable right to recover a fair contribution from the 
defendants on the ground of bis having paid the whole debt due 
to Ilahi Bakhsh is thereby invalidated. The appeal is dismissed 
with costs. 

Appeal dismissed. 
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FULL BENCH 


Before Sir Robert Stuart^ Kl^ Chief Jasticef Mr, Justice Pearson, 3Ir, Justice 
' Spanide, Mr. Justice Oldfield) and Mr. Justice Straifiit, 

GANG A SAHAI AND another (Defendants) ». HIE A SINGH 
Award--^ Estoppel — Hindu law ‘^Inheritance-^ Act I <^1872 {Evidence Act)) s, 115. 

H, who was the oatural brother of AT, but had been adopted into another 
family, on the one part, and G,on the other part, referred to arbitration a dispute 


* Second Appeal, No. 782 of 1879, fr^m a decree of H. M. Kini', Esg., Judge of 
Meerut, dated the 9th May, 1879, reversing ad.ecree of Babu Kashi Nath Biswas, 
Suhordinaie Judge of Meerut, dated the 21th December, 1877. 
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1880 between them concerning the succession to the estate of father of I> and IL 
•" — _ i/y iiaAo’ng been born deaf and dumb, was under Iliiidu Jaw incapable of inberit- 

Ganga Sahai ing his fathers estate, and he was not a party to the arbitration-proceedinga. The 

w. 

Hiba Singh to which G, after it was made, expressed his assent in writing, declared 

that H was the heir to his father\s estate. 

Hchi (Sfankie, J, dissenting), in a suit by // against G for possession of a 
portion of his father’s estate, that the plaintiJf, not being a party to the award, was 
not bound thereby, and, not being bound theieby, could not claim to take any 
advantage therefrom; that the award could not confer on him a right which he 
did not possess by law, nor could it constitute evidence of a right which the law 
disallowed ; that the assent of the defendant to the awar<} could not convey to the 
plaintiff a right of inheritance which did not devolve on him by law ; that it could 
not he contended that the defendant had made a gift of the property to the 
plaintiff, inasmuch as it had been adjudged by the award that the property did 
not belong to the defendant ; that the defendant by bis assent to the award was 
not estopped from questioning the plaintiff’s right of inheritance by the provisions 
of s. il5 of Act L of 1872 ; and that, under these circumstances, the plaintiff could 
not succeed in his suit. 

This was a suit for possession of a two-tliirds share of seven 
houses situated in a mauza called Asaura. The plaintiff, Hira 
Siiighj stated in his plaint that the houses wei’e the undivided pro- 
perty of the parties to the suit; that he was entitled to a two- 
thirds share of the houses, and the defendants to a one-third share ; 
that he desired a partition of the property ; and that the cause of 
action arose in July, 1876, when the defendants refused to rnake a 
partition of it. It appeared that in 1874 a dispute arose between 
the defendants and certain other persons, on the one part, and Debi 
Singh, brother of the plaintiff’, and adopted son of one Hulas Kai, 
deceased, on the other part, as to the succession to the estates of 
Eup Kuar, deceased, wudow of Hulas Rai, and of Har Dial, de- 
ceased, father of Debi Singh and the plaintiff^. On the 26th De- 
cember, 1874, the parties agreed to refer the matters in dispute to 
arbitration, the points referred being— ^(i) as regards the legal 
heir to the property left by Rup Kuar, deceased,” and “ (ii) as 
regards the heir now and hereafter to the property left by Har 
Dial.” The arbitrator by his award dated the 4th January, 1875, 
determined on the first point that Debi Singh, as the adopted son 
of Hulas Rai, was the lawful heir to the property of Hulas Rai 
and Rap Kuar. On the second point the arlbitrator determined as 
Miowe:— *^Har Dial died in 1871, and then the name of Hira 
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Singh alone (Debi Singh having been adopted by Rnp Knar), 
who, tlioiigli dumb, was the sole heir, was entered in the column of 
proprietorship, and he is in proprietary possession of the property, 
and enjoys, the entire profits thereof. The parties admit that Hira 
Singh is the exclusive heir and possessor of the property left by 
Har Dial. Therefore, Hira Singh should, in my opinion, continue 
to be the owner and possessor of the entire property, as he is, and 
that, after him, his issue will become owners ; that if {God for- 
bid) he has no issue, the said property also will devolve on Debi 
Singh and his descendants; and that the first party or their descen- 
dants will have no right whatsoever to the property left by Har 
Dial, moveable or immoveable, under any precept of the Hindu 
law, or according to any legal principle, in the present time, or in 
future, on any allegation, against Hira Singh and Debi Singh, and 
their issue.” This award was signed by the defendant Amin Singh 
for himself and the defendant Ganga Sahai. On the same day as 
the award was given, viz», the 4feh- January, 1875, the defendants 
executed a razi-nama,^^ in which after reciting the agreement of 
the 26th December, 1874*, and the award, they stated as follows : 

He (^the arbitrator) has recorded a clear finding in the award, 
which was read to us, wmrd by wmrd, and we have fully understood 
it, and being in a sound state of mind and reason, we have agreed 
to it, with free will and consent and without reluctance and coer- 
cion; and having assented to it, we have attached our signatures 
as showing bur consent to and our acceptance of it. We have now 
no objection whatever to the aw^ard, and have not, nor shall have any 
Glaiin now or in future to the mheritance and the property. We 
have therefore executed this rasi-^nama to serve as a document.” 

The present suit w-as instituted by the plaintiff in November, 
1876, The property of which he claimed a two-thirds share formed 
part of Har Dial’s estate. 

The defendants contended, inter alia^ that the plaintiff was not 
entitled to succeed to his father’s estate, being deaf and dumb and 
an idiot, from his birth: The Subordinate Judge fixed for trial the 
followino* amonb*st other issues :~"(i) ‘" Are defendants bound as 
against the plaintiff by the award of arbitration in respect to the in- 
heritance of Har Dial ; ” (ii) “ If sOj can defendants urge the pleas of 
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plaintifF’s ineapacit-y to succeed; ” (iii) Is plaiiitifF born an idiot, atid 
■whether by his idiotcy, or by his having been born deaf and dumb, 
he has forfeited his right to inherit the properties.” The Subordi- 
nate Judge held as follows with reference to the first and second 
issues: On the first point, the Court thinks that, as the plaintiff’ 

was not a party to the reference to private arbitration, lie could 
not benefit bj^ the award, as much as the defendants could not be 
bvund by it, so far as the plaintiff’s right. was declared in it. Debi 
Singh, the younger brother of the plaintiff’, who was adopted 
into another family, did not and could not represent him in that 
reference to arbitration, and if the award was unfavourable to 
plaintiff, it could not be said that the plaintiff* would be bound 
by it. It would be contrary to all the rules of equity and law 
to give the pfiaintiff the advantage of the award, when he 
would not have been bound by it, if it were unfavourable to him. 
1 do not also find any such admission on the part of the defen- 
dants so as effectually to stop their mouths and to prevent them 
urging a plea of bodily or mental infirmities disqualifying the 
plaintiff* from inheritance. This finding disposes of the second 
issue also.” On the third issue die Subordinate Judge held that, 
it being admitted that the plaintiff* was born deaf and dumb, he had 
no right of inheritance in his father’s estate. In accordance with 
the determination of these issues the Subordinate Judge dismissed 
the suit. 

On appeal by the plaintiff’ the District Judge on the 6th June 

1878, treating the case as having been disposed of by the Subordi- 
nate Judge on a preliminary point, and holding that the defendants 
were bound by the award, reversed the decision of the Subordinate 
Judge and remanded the case for re-trial. On appeal by the defen- 
dants, the High Court, on the 17th January, 1879, set aside the 
District Judge’s order remanding the case, and directed him to dis- 
pose of the whole case according to law. The District Judge 
accordingly proceeded to dispose of the ease, and on the 9th May, 

1879, gave the plaintiff a decree. 

The defendants appealed to the High Court. On their behalf it 
was contended, inter alia^ tiiat the plaintiff, not having been a party 

the reference to arbitration could not benefit by the award, and 
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tlie defendants were not bound by it, in so far as the plaintiff’s 
right was declared by it ; that Debi Singh did not, and, having 
been adopted into another hunily, could not, represent the plaintiff 
in the reference to arbitration ; and that there had been no such 
admission on the part of the defendants as estopped them from con- 
tending that the plaintiff was disqualified from inheriting. 

The Division Bench IPexArson, J. and Spankie, J.J before 
which the appeal came forbearing referred it to the Full Bench, the 
order of reference being as follows : 

Spankie, J. — In this case the claim was not to establish a right 
to inherit a share of the paternal property, bat to obtain separate 
possession by partition of certain houses situate in maiiza Asaiira, 
in proportion to the share of the landed property already in plain- 
tiff’s possession since the death of his father in 1871. There does 
not appear to be any dispute regarding the family tree. But a 
quarrel arose between the plaintiff’s brother Debi Singh and the 
defendants, in 1874, as to the succession to the properties left by 
Fliilas Rai and Har Dial. The plaintiff is the elder brother of 
Debi Singli, but he is deaf and dumb from his birth, and thereby 
under the Hindi! law admittedly disqualified from mheritanee. 
Debt Singh is said to have been adopted by Rup Knar, the wife of 
Hulas Rai, probably by the permission of her husband, as the adop- 
tion seems to have been recognized. It would appear that in 1874 
defendants were objecting to Debi Singh putting in any claim to 
his own father’s property, because of his adoption into Hulas EaPs 
family, and that the real subject of dispute between themselves and 
Debi Singh was Har Dial’s property. Har Dial was fiither of the 
plaintiff. Debi Singh and defendants submitted their quarrel to 
the arbitration of Zalim Singh, whose award is dated 4th January, 
1875 . The award distinctly states that the question of succession 
to the property left by Rup Knar, wife of Hulas Rai, is beside the 
real quarrel, which was, who ought to be now and for the future 
the heir to the property left by Har Dial, deceased.” The arbitra- 
tor found that when Har Dial died in 1871, on account of Debi 
Singh being the adopted son of Rup Knar, the name of Hira Singh 
(present plaiutiff) was alone entered in the revenue papers as heir 
of his father^ and be; although he is dumb; alone is in proprietary 
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possession of tlie estate anrl receives the income of the estate.^ The 
parties a-imit that Hira Singh is the sole heir and in possessnni ot 
the property left by Har Dial and I a.n of opinion, the.rdore, 
that Hira Singh alone should, as heretofore, hold proprietary 
possession of the property, after him his male heirs wdl be the pro- 
prietors. If, may God forbid it, there be no male lieirs, tbai' mhen- 
tanoe will also devolve on Debi Singh and his descendants. The 

award then declares “ that the first party (the present defendants), 
or their descendants, shall not be competent now, or in future, on 

any plea whatever, to claim any right to moveable or nnmmmable 
nroperty left by Har Dial.” The award was signed by Amin bingb , 
fov himself and party. They subsequently executed a compromise 
inthematterof their quarrel in which they aeclare as follows: 

“ The award was read to us, word by word, and we have fully uudei- 
stood it, and being of sound mind and in possession of our senses, we 
have agreed to its terms, and signified our assent to them, with lee 
will and consent and without coercion, and have attached oui 
signatures as showing our consent to and our ; • 

We have no obiection to the finding of the arbitrator as to he 
person declared entitled to inherit the property now and for the 
future. We have therefore &c.” 


It is tros tlat Hira Siogt *as not mada a party to *0 
enco to ■arbitration ; that he rras not so ia probably dne to the fao 
that he was deaf «.d domb, and perhaps to the 
Debi Siogh was really his manager. It may be said that this is a 
pnre assumption. Bnl I find on record that nearly fir. 
the award Hira Singh, plaintiff, was made lamb.tdar rn this ™y 
rtllageofAsanra *' under the management ot Dobi S'ngh^ 
toe same way, in cases of intanoy, or the nominat.on of a _ 

to a lambardati, some person is added as sarbai a .ar 

get". AtthistimeHitaSinghwas.lready.aoeordmgtothoawa , 

f„ possession ot Ear Dial’s share, and thongh disqualified n^e 
toe Hindn law, as not being a son competent to perform the obs^ 

qniesofhis father, he does not appear to have been regar 
incompetent a. a man of b.siness with his brother as manager 

Urn. .1 cannot deny that the plaintiff it suing for a Bharc of his. n 

' ' heritaiice from hia father, is disqualified by the Hindu Uw. 
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he is not suing now for any such share. He is, rightly or wrongly, 
with reference to the Hindu law, in possession of the paternal estate, 
and all that he seeks in regard to the houses is a separatiou of his 
interest, from the interests of the defendants. In supporting his claim, 
I think that he is at liberty to use the award and compromise of 
defendants in the former quarrel as evidence in his own favour and 
against defendants ; for the award and the compromise alike ex- 
pressly determine and acknowledge his right to retain possession 
over his father’s property. The defendants appear to have confirmed 
that possession., In a suit 'far possession in the Calcutta High 
Court, where plaintiff put in a copy of a compromise to which de- 
fendant was not a party, it was held that, although no question of 
right or title could be decided adversely to the defendant on the 
basis of that agreement, yet it would be evidence that by an order of 
Court passed on the compromise the plaintiff was put in possession (1). 
I do not say that the award, as such, is conclusive against the de- 
fendants in the present suit, but it may be that the award and com- 
promise might be proved in this case, and the defendants might be 
examined upon both documents. The Court would have to deter- 
mine what weight was to he attached to them in the present suit in 
proof of the plaintiff’s claim. The award finds the fact that Bira 
Singh was in sole possession in 1875 of his father’s property 
and that he had been so since the death of his father in 1871. It 
is a confirmation of that possession rather than a declaration; of his 
title under Hindu law. It statevS, as a fact, that, although he is 
dumb, he alone is in proprietary possession of the estate, that is, 

1 suppose, Ostensible proprietary possession, and receives the in- 
come of the whole estate. The parties admit that he is recorded 
as heir and in possession of the property, and the award of the 
arbitrator is thus made : ^' I am of opinion, therefore, that Hira 
Singh alone should, as heretofore, hold proprietary possession of 
the property left by Har Dial/’ 

The eompromisa is praoticany a cession of their own claim bj 
the defendants in favour of Hira Singh. The award and the com- 
promise likewise appear to have been acted upon, as Hira Singh 
remained as heretofore in possession of the property, and it may 
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that the cession by the defendants in favour of the idaintiffniay 
confer, as far as they are concerned, a new title upon him, and that 
he may take henceforth by cession what he could not have inherited 
under the Hindu law. But the question is one of considerable diffi- 
culty, and 1 am desirous of obtaining the opinions of my honorable 
colleagues on the point, I would suggest that we should refer the 
case to a Full Bench. 

The difficulty I feel is, whether or not, under the circumstances 
of this case,, the plaintiff’s claim must necessarily fail because the 
Hindu law disqualifies him from inheritance, or whether the award 

and compromise may not, if properly proved, be used as evidence 

aaainst the defendants in favour of the plaintiff’s case, and whether, 
if proved, they may not also be evidence of a family arrangement, 
or cession of claim by the defendants, which might be enforced as 
against the defendants, although the plaintiff, on the death of his 
father, had no title under the Hindu law to succeed to his father’s 
property. 

Peaksoh, J.— I was prepared to deliver judgment in this case, 
but in deference to the wish expressed by my honorable colleague 
1 assent to his proposal to refer the case to a Full Bench, 

Mr. i? 08 s and Pandit Nand Lai, for the appellants. 

Mr. Conian, Munshi flanaman Pra«ad, and Pandit Bishamhhav 

JLath, for the respondent. 

The following judgments were delivered by the Full Bench: 

Peaeson, J.--The plaintiff in this suit claimed to obtain separate 
possession by partition of a share which he alleged to belong to 
himby right in certain houses being ancestral property. The exact 
nature of his right he did not define. But it is not disputed and is 
not open to dispute that he is not entitled to the share or any share 
in the property in question by right of inheritance, inasmuch as 
he was admittedly born deaf and dumb and incapable of inheriting 
property, under the Hindu law. The ground on which the lower 
appellate Court has allowed his claim is that his right as heir to his 
^^her’s estate was declared by an award dated 4th January, 1875, 

, , tQ which the defendants in the present suit assented. The plaintiff 
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was not himself a party to the agreement to refer to arbitration the 
question who was Har Dial’s heir, and the Judge is wrong in sup- 
posing that Debi Singh, the plaintiff’s natural brother, agreed to the 
arbitration as his guardian and represented him before tbe arbitra- 
tor. The award could only bind the parties to the arbitration, and, 
the plaintiff', not being a party thereto, is not bound by it, and, not 
being bound by it, cannot claim to take any advantage from it. 
It could not confer on him, who was not a party to the arbitration, 
a right which he did not possess by law, nor can it constitute evi- 
dence of a right which the law disallows. The award does not 
profess to be based on the Hindu law, but rather seems to have been 
wilfully made in contravention thereof. Nor could the defendants’ 
assent to the award convey to him a right of inheritance which did 
not devolve on him by law. The lower appellate Court is mistaken, 
1 conceive, in holding that either they, or the arbitrator, could by any 
thing done by them in the arhifcration-proceedings, bestow on the 
plaintiff', who was not a party to them, a right which the law has re- 
fused to him, the law notwithstanding, and could cure the legal defect 
in his title. It has been urged and may be granted that a person who 
was not originally a party to arbitration-proceedings may siibse-- 
quently become a party to them; but it does not appear that the 
plaintiff ever became a party to the proceedings which terminated 
in the award dated 4th January, 1875. Had the award recognised 
the defendants^ right to the inheritance they might doubtless haver 
made a gift of the property or any portion of it to him ; but it 
seems impossible to contend that they could make a gift of what 
Was adjudged not to belong to them. 

The circumstance that he may have been allowed to comtinuo 
as before in joint possession of the property is explained by the 
consideration that he is, under the Hindu law, though excluded 
from inheritance^ entitled to maintenance. It has been suggested 
that the defendants, by their assent to the award, are estopped from 
questioning the plaintiff’s right of inheritance in this suit by the 
provisions of s. 115 of the Indian Evidence Act;- but that section,f 
which is understood to embody tbe rule of the English law, see ms 
to mo to be inapplicable. The doctrine of estoppel’ says Mr# 
Justice Story y is based on a fraudulent purpose and a fraudulent 
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result. If, therefore, the element of fraud he wanting, there is no 
estoppel. There must be deception and cdiange of conduct in con- 
sequence.” Now it can hardly be contended that the defendants 
in expressing their acqniescense in the award intended to dec(nve 
the plaintiff’ or that, he was deceived tliereby, and led to tahe any 
action which has put him in a difibrent position from tliat which 
he occupied before in respect of the property in suit. The plaintiff 
then having no right in him either by the law of inheritance or 
under the award, or by reason of any conveyance made in his 
favour by the defendants, cannot possibly succeed, if they be not 
estopped from calling his right in question. 

I conclude, therefore, that the Court of first instance rightly 
decided the first three of the issues laid down by it for trial and 
rightly dismissed the suit. 

I must add that, the Zila Judge fiiiled to apprehend rightly this 
Court’s order of the 17th January last, which directed him to dis- 
pose of the case according to law. The law by which his procedure 
should have been regulated is contained in ss. 565, 566, and 567, 
Act X. of 1877. 

I would decree tbe appeal with costs, reversing the lower appel- 
late Court’s decree and restoring that of the Court of first instance* 

Stuakt, C, J. — The judgment of Mr. Justice Pearson in this 
case is so entirely satisfactory to my mind that I cannot hesitate 
to express my concurrence in it. A distinction at the hearing 
appeared to be taken between incapacity to take by mheritancey 
and the capacity to enjoy by permitted actual possession of property, 
and the conduct of some members of Hira Singh’s family would 
appear to recognise a legal status in him for that purpose. Bat* 
that does not get rid of the disability which eaonot from its narture 
be removed. Hira Singh is entitled to maintenance, but he has not 
other rights or status whatever. The appeal must, therefore, be 
disposed of according to the order proposed by Mr. Justice Pearson* 

Oldfield, J. — I concur. 

. ^ Stkaighp, J. — I entirely concur in the judgment of Mr. Jne- 
tice Pearson. 
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Spankib, J.— I retain the opinion I have already expressed, and 1880 
hold that the docaments referred to may be used in evidence by Z ^ 
the plaintiff. I do not think that the circumstance that he is deaf v, 
and dumb disqualifies him necessarily from bringing the suit. This 
is not a claim to establish his right to succeed as heir of his father^ 

Were it so, the suit would fail, as he could not succeed as heir 
under the Hindu law. But if he can show as against the defend- 
ants that they have recognised his possession, and confirmed it by 
ceding their own claims in his favour, there is nothing to prevent 
his doing so ; a gift in favour of a deaf and dumb man would seem ' 
to be valid* 


Before Sir Robert Stuart, Kt, Chief Justice, Mr. Justice Pearson, Mr, Justice 1880 
Spanhie, Mr. Justice Oldfield, and Mr. Justice Straight. April 5 . 

THAKUR OF MASUDA (Plaintiff) u The WIDOWS of the THAKUR of 
N AND W ARA (Defendants).**^ 

Reference to the High Court hj the Chief Commissioner of Ajmere and Mairwara 
•-^Ajmere Courts Regulation / o/ 1877, 55. 17, 18, 21, 36, d7, •^Reference to Chief 
Commissioner hj Commissioner of Ajmere — Appeal from Commissioners decree 
made in accordance with Chief Commissioners judgment. 

On an appeal from a decision in a civil suit of the Assistant Commissioner of 
Ajmere to the Commissioner of Ajmere, the latter, feeling doubtful on a question 
of the nature specified in s. 17 of the Ajmere Courts Regulation I. of 1877, referred 
such question, under s. 36 of that Regulation, to the Chief Commissioner of Ajmere 
and Mairwara. The Chief Commissioner dealt with the case as prescribed in s. 37 
of that Reenlation, and returned it to the Commissioner, who dismissed the suit 
in accordance with the Chief Commissioner's judgment. The plaintiff preferred 
an appeal to the Chief Commissioner from the Commissioner’s decision. The 
Chief Gommlssioner did not make any order on the memorandum of appeal 
admitting it, or directing that it should be registered, or that the respondent should 
be summoned, or that the appellant should appear on a certain day under s. 551 
of Act X. of 1877 ; but issued a notice to the appellant’s counsel to appear on a 
certain day. The appellant’s counsel appeared on that day, and the Chief Com- 
missioner intimated that he was acting under s. 551 of Act X. of 1877. The 
appellant’s counsel then proceeded to address the Chief Commissioner, and was 
heard for some time, and then stopped, in consequence of the Chief Commissioner 
resolving to refer to the High Court the question whether the appeal from the 


* Reference, No. 4 of 1880, by the Chief Gommissioiier of Ajmere and Mair.r 
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Commissionor's decision lay to him or to Her Majesty in Council. The Chief 
Commissioner subsequently referred such question to the High Court. 

JBeld by the Full Bench (Spankie, J. dissenting), on a reference by the’ 
Division Bench before which the Chief Commissioner's reference came, that such 
question arose “ in the trial of an appeal'’ within the meaning of s. 21 of the 
Ajmere Courts Regulation I. of 1877, and was properly referred to the High 
Court. 

Held hj the Division Bench (Spankib, and STjRAra-iiT, J.) that the appeal 
from the Commissioner’s decision lay, in this particular case, not to the Chief 
Commissioner, bnt to Her Majesty in Council. 

This was a reference to tie Full Bench by a Division Bench 
(SfaneiEj J. and Steaioht, J.) of the High Court before which 
a reference to the High Court by the Chief Commissioner of Ajmere* 
and Mairwara, under s. 21 of the Ajmere Courts Regulation,. 
1877, came for disposal. The points of law referred by the Chief 
Commissioner to the High Court, and by the Division Bench to 
the Full Bench, appear from the Division Bench’s order of refer- 
ence, which was as follows j — 

SFAi^RtB, J. — I feel great difficulty in disposing of this reference.. 
The Chief Commissioner of Ajmere and Mairwara has, under* 
s. 21 of the Ajmere Couifs Regulation I. of 1877, asked for a rul- 
ing from this Court on the case stated as follows : — 

On an appeal from the decision of the Assistant Commissioner 
of Ajmere, the Commissioner feeling doubtful on a point of the 
nature specified in s. 17 of the above Regis^lati on, referred the 
point under s. 36 to the Chief Commissioner. The Chief Commis- 
sioner dealt with the case as prescribed in s. 37, and returned it to 
the Commissioner, who disposed of it in accordance with the Chief 
Commissioner’s judgment. Upon this, the plain tiff-appeHant,. 
considering that the Commissioner’s decision, in aecordaneo 
with that of the Chief Comrniss'ioner’s judgment on the point' 
referred, was final, applied to him for a certificate to appeal to 
Her Majesty in Council. The Oom;missioner did no t consider his 
judgment to be final within the meaning of s. 595* of the Civil 
Procedure Code, and therefore deetined to entertain the application 
for a certificate. Appellant then filed an appeal in the Chief Com- 
iMssion^’s Court against the judgment of the Oommij^ioBer^ 
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passed in accordance witli the ruling of tlie Chief Conimissioner. 
The Chief Commissioner is doubtful whether he ought to proceed 
with the appeal, as it may be that the Commissioner's decision 
was final for the purposes of s. 595, Civil Procedure Code, and 
that therefore the application for a certificate should have been 
entertained by that officer. The question referred is, '^Should the 
Commissioner’s decree, given in conformity with the Chief Com- 
missioner’s ruling, he considered final for the purpose of ah appeal 
to Her Majesty in Council” ? 


1880 


The nature of the question specified in s, 17 is (i) doubt on a 
question of law; (ii) usage having the force of law; or (iii) the con- 
struction of any document ; (iv) the admissibility of any evidence 
affecting the merits of the case : and it will be observed from the 
wording of s. 21 that the doubt must be entertained by the appel- 
late Court making the reference ^fin the trial of a civil appeal,” 

The doubt would seem to be on one of the four points arising 
within the case itself, and it must arise in or on the trial of the 
appeal. It is clear that the Chief Commissioner has not as yet 
proceeded to the trial of the appeal. The case has been formerly 
entered as an appeal, but the doubt has not arisen in trial, on the 
pleadings or otherwise, as far as I am in a position to judge. The 
doubt was in the Commissioner’s mind rather than in that of the 
Chief Commissioner, in whose court the appeal is pending. The 
Chief Commissioner is himself of opinion that the appeal lies direct 
to the Privy Council from Commissioner’s judgment passed 
under s, 37, 
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The wording of s. 21, Eegulation I. of 1877 (The Ajmere 
Courts Regulation, 1877,) is expressed thus When an appellate 
Court in the trial of a civil appeal entertains a doubt in respect of 
a question of the nature specified in s. 17, such Court may refer 
such question in manner provided by s. 18 and a reference 
under the section shall be dealt with in the manner provided by ss, 
19 and 20. 


1 am disposed to think that the Chief Commissioner ought him- 
gelf to determine, at the hearing, whether or not the Oommis- 
gioner’s decree having been appealed to him, the appeal is or is 
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not cognizable in bis Court. The question seems to me merely 
one of procedure, and not strictly one of those questions arising 
in a case specified in s. 17, and one of which must gi™ rise to the 
doubt to be referred when the appellate Court is actually trying 
the case. 

I would suggest that we ask the Full Bench of this Court to 
settle the preliminary doubt entertained. If the Court at large 
hold that the question was properly referred, there will be no diffi- 
culty in determining the question submitted to us. 

Straight, J.— I concur in the suggestion of Mr. Justice Span* 
kie, that the preliminary question should be referred to the Full 
Bench. 

Mr. Colvin and the Junior Government Pleader (Babu DwarJca 
Nath Banarji), for the plaintiff 

Babu Ratan Chand, for the defendants. 

The following judgments were delivered by the Full Bench : 

Stuart, 0. J. — The question referred to us by the Division 
Bench (Spankib, J. and Straight, J.) is whether, under the cir- 
cumstances, the reference by the Chief Commissioner to this Court 
was competently made. As the record shows, the case proceeded 
on its course at Ajmer e until it came before the Chief Com- 
missioner on appeal from the Commissioner. It was stated to us 
by Mr. Colvin that notice had been given that the appeal would 
be heard by the Chief Commissioner, under s. 551 of the Code of 
Procedure, and that he himself appeared on that notice, and he 
was arguing the case on that footing when the Chief Com- 
missioner stated that he entertained a doubt whether the appeal 
was validly before him, or whether the judgment of the Com- 
missioner must not be regarded as a final one, and as such the 
judgment to be appealed to Her Majesty in Council. The Division 
Bench are on their part doubtful whether the Chief Commissioner 
could make such a reference to this Court and themselves refer 
their doubt to this Full Bench. 

S. 21 of the Ajmere Reflation I. of 1877 provides that'' when 
Court on Ihe trial of a civil appeal entertains a 
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doubt in respect of a question of the nature specified in s. 17^ such 
Court may refer such question in manner provided by s. 18’b 
The question referred to in s. 18 is a question of the nature speci- 
fied in s, 17 and must therefore be a question of law, or usage 
having the force of law, or the construction of any document, or the 
admissibility of any evidence affecting the merits of the case’’. 
Upon these provisions of the Regulation two questions arise, (i) 
whether the Court of the Chief Commissioner was under the cir- 
cumstances an Appellate Court within the meaning of the section, 
and (ii) whether the proceeding before the Chief Commissioner 
was m the nature of a trial” of a civil appeal. My answer to the 
first question is that the Chief Commissioner’s Court was clearly 
an Appellate Court within the meaning of s. 21, and in the second 
place that the proceeding before the Chief Commissioner as such 
xlppellate Court was a trial within such meaning, For it was, 
although a proceeding under s. 551 and therefore ex parte ^ of such 
a nature that judgment upon it against the appellant finally dis- 
posed of the case on the merits, the only other possible judgment 
being notice to the respondent to appear under s. 552 and follow- 
ing sections. Such a proceeding having such an effect must, in my 
Judgment, bo deemed a trial to all intents and purposes as intended 
by s. 21, and these questions being questions of law could legally 
foe referred by the Chief Commissioner to the High Court. 

Such is my answer to our colleagues of the Division Bench. 
But as I have made a careful examination of the record of the case, 

I trust they will allow me to point out to them certain irregularities 
of procedure on the part of the judicial authorities of A jinere. 
The original suit appears to be of the nature described in s. 34 of 
the Aj mere Regulation, rm, a suit in which a question of succession 
was clearly raised, and the Subordinate Judge gave his judgment 
on the 12th June, 1877, dismissing the claim. From such judg- 
ment an appeal was taken to the Commissioner. The date of this 
appeal does not appear from the record, nor does the memo- 
randum. of appeal itself bear any date ; the appeal nevertheless 
proceeded, and while it was pending, and before giving his judg- 
ment, the Commissioner referred to the Chief Commissioner a 
ouestion of the nature mentionedi in s. 17, which the Chief Oom- 
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missioiier answered, an.l therenpon the Commissioner disposed of 
the appeal before him according to the Chief Commissioner’s 
opinion by a judgment dated the 28th February, 1879, reversing 
that of the Subordinate Judge and dismissing the suit. The appel- 
lant in that appeal, considering that the Commissioner’s decision 
so -riven was final for the purpose of s. 595, Civil Procedure Code, 
applied under ss. 598 and 600, Civil Procedure Code, to the Commis- 
sioner for a certificate that the case was a fit one for appeal to Her 
Majesty in Council. But the Commissioner did not consider his 
judgment final in that sense and refused the application, whereupmi 
the°appellant lodged a formal appeal in the Court of the Chief 
Commissioner against the judgment of the Commissioner. The Chiet 
Commissioner ordered the case to be heard before him under s. 551, 
but while it was proceeding he was visited by the doubt to which I 
have referred. It is however to be observed that these proceedings 
took place without any apparent regard to the provisions of the Civil 
Procedure Code, the record showing no order to admit it or direct- 
ing it to be placed on the register of appeals, and it might there- 
fore be doubted whether in strictness there w'as any appeal at all 
before the Chief Commissioner. It might at least be very fairly 
contended that the record did not show any appeal to the Chief 
Commissioner which could go direct to the Privy Council from 
his Court. 

Peaeson, J.-The point for consideration' appears to be whether 

the doubt in respect of the question of law referred to the High 

Court by the Chief Commissioner was entertained by him^ in the 

• trial ot the appeal preferred to him by the plaintiff m the suit. 

That an appeal had been formally lodged in his court is shown 
by the Chief Commissioner’s statement. The counsel for the 
appellant informs us that he received a notice on behalf 0 ^ 
his client to appear in the Chief Commissioner’s Court on the 18th 
December last, and that when he appeared on that date the Chie 
Commissioner intimated that he was acting under the provisions o 
B.- 551, Act X. of 1877. The learned counsel farther informs 
' ns that he then proceeded to address the Court, and was heard 
' for some time and then stopped by the Court, in consequence o its 
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resolving to refer to the High Court the question of its competency 
to proceed with the appeal, or, in the. form in which it is referred, 
the finality of the order appealed. 

Under the circninstances I am of opinion that the Chief Com- 
missioner had commenced to hear and try the appeal, when the 
doubt which he desires the High Court to solve in respect of the 
question of law referred was entertained by him, and that the 
questicn was properly referred. The question whether an appeal 
can he heard is doubtless one which must be tried before the appeal 
can he tried on the merits, but the trial of that question is included 
in the trial of the appeal. 

Spankie, J. — I am willing to acquiesce in the opinions of my 
honorable colleagues. At the same time I cannot help regarding 
the reference as made before the case came on for trial. The appeal 
appears to have never been foi'mally admitted : there is no order 
upon the memorandum of appeal either admitting it or directing that 
it should be registered. There is no order upon it summoning the 
respondent or directing that the appellant should appear on a 
certain date under s. 551 of the Civil Procedure Code. I cannot 
realise that the Chief Commissioner was acting under s. 551 of the 
Civil Procedure Code, which applies to procedure in the Aj mere 
Courts, having been made applicable thereto by the Ajmere Code. 
The object of s. 551 is to hear appellant zvithout summoning res- 
pondent, and if the Court thinks that there is no case, it conjinm the 
decision of the Court below on the merits. I can understand the 
Chief Commissioner’s entertaining a doubt whether he should not 
reject an appeal as being beyond his jurisdiction. But if he rejected 
it, he would not be confirming the decision of the Court below) tor 
there would have been no trial in his Court. What has been done 
now is that the difficulty appears to have arisen before the case 
came to trial, and therefore the position is not the same as that in 
s. 17 of the Ajmere Code. 

Oldfield, J.— The Court seems to have been proceeding with 
the trial when it made this reference on the question ol its jurisdic- 
tion, and I see no reason for supposing that the reference wms not 
properly made. 
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Straight, J.— I tliiuk ikat this reference was properly made 
by the Oliiof Conimissioner of Ajiniireand tliat it should bo disposed 
of by this Court. 

Ti\e ease having been again hiid before the Division Bench 
(Spankie, J ,, and STRATonr, e).,) the ibllowing opinion was given 
by the Division Bench ; 

Straight, J. — Tlio Chief Commissioner appears to bo right 
in his view, that the appeal of the Tliakur of Masiida lies to Her 
Majesty in Council from the Commissioner’s Court in this parti- 
cular case. 


1880 APPELLATE CIVIL. 

April 5. 


Before Mr. Justice Spanhie arid Mr. Justice Oldfield. 


Secopd Appeal, No., 1126 of 1879, from a decree of H.G. Currie, Esq., Judge 
‘--tkbpUT, dated the 26th July, 1870, affinniDg a decree of Maulvi Nazar Ali, 
of Bansi, dated the 6tii Sme, 1870. 


LACEMIN N AH AIN (DkfFnbant) KOTESHAE NATH (Plaintiff.) 


Mortgage — Condition against alienation — Lis pendens. 


The proprietor of certain immoveable property mortgaged it in July, 1876^ 
to K and in September, 1875, to L, In October, 1878, he sold the property to 
K. In November, 1878, A obtained a decree on his mortgage-bohd for the sale 
of the property. The suit in which L obtained this decree was pending when the 
property was sold to A", K sued X to have the property declared exempt from 
liability to sale in the execution of X’s decree on the ground that the mortgage 
to X was invalid, it having been made in breach of a condition contained 
in mortgage-bond that the mortgagor w’'onld not alienate the property until 
the mortgage-debt had been paid, 


Edd, that the purchase by K of the equity of redemption did not exttinguisli 
Ms security, it being his intention .to keep it alive, and that the purchase of the 
property by K while X’s suit was pending did not prevent AC from contesting the 
validity of X’s mortgage, so far as it affected him, on the ground that it was an 
infringement of the stipulation in the contract between him and the mortgagor. 

The facts of tbis case are suffieierHly stated for tbe 
of tbis report in tbe Judgment of Oldfield, J. 

Munsbis Hanuman Prasad and Suhh Ram, for tbe appellant. 
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Muashi liashi Prasad and Lala Lalta Prasad^ for the res- 
pondent. 

The following judgments were delivered by the Court ; 

Oldfield, J. — The plaintiff held a mortgage of the property 
in suit under a deed dated 9th July, 1875, whereby the obligor 
stipulated that he would not make any mortgage of the - property 
till the plaintiffs debt was satisfied, and on the 10th October^ 1878, 
the property was conveyed to plaintiff under a deed of sale in 
consideration of the debt secured by the mortgage. The defendant 
obtained a mortgage of the same property under a deed dated the 
5th >September, 1875, from the obligor, notwithstanding the stipula- 
tion made to plaintiff, and -having brought a suit on his bond he 
obtained a decree on 9th November, 1878, this suit being still 
pending when the sale-deed was executed in favour of plaintiff. 
The object of the suit , now brought by the plaintiff is to have the 
property declared exempt from liability to be sold in execution of 
the defendant’s decree. The lower Courts have decreed the claim 
and the decrees are not open to objections. 

There is no doubt that the defendant’s rights cannot be affected 
by the purchase made by plaintiff since it was made while the 
suit brought by the defendant was pending, but neither will that 
purchase deprive the plaintiff of any right he may otherwise havo 
against the defendant based on his prior mortgage and the condition 
in his bond against subsequent mortgages by his obligor. The 
purchase of the equity of redemption does not necessarily extin- 
guish the original security when as in this case it was manifestly 
the intention of the plaintiff to keep it alive,— Story’s Equity Juris- 
prudence, 11th ed. voL ii., s, 1055 c.— -and there is nothing to 
prevent plaintiff from contesting the validity of the mortgage made 
to defendant so far as it affects him, on the ground that it. is an 
infringement of the stipulation in the contract between him and 
his obligor. The appeal fiiils and is dismissed with costs. 

Spakkib, J.— I concur with my honorable colloague in his 
view of the case. 

^ Appmil dhmwsecu 
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Before Mr, Justice Pearson and Mr, Justice Oldfield, 

RAM NAHAIN SINGH (Drfendant) MAHTAB BIBI (Flaintife) * 

Sale in Execution of decree — Caveat Emptor* 

In a sale in the execution of a decree of the rights and interests of a judg- 
tnent-debtor in an estate of which he is the recorded proprietor in the revenue 
registers, it is usual to describe such rights and intertwSts in the sale-proceedings us 
recorded in such registers, but such description does not amount on the part of 
the decree-holder or the officer conducting the sale to a warranty that such rights 
and interests are correctly described. 

Where, therefore, according to the usual practice, the rights and interests 
of a judgment-debtor in a share of a village of which he was the recorded pro- 
prietor in the revenue registers, were proclaimed for sale in the execution of a 
decree and sold, described as recorded, and the sons of the judgment-debtor 
subsequently sued the auction- purchaser to recover their interests in such share 
and obtained a decree for such interests, and the auction-purchaser thereupon 
sued the decree-holdisr for a refund of the purchase-money proportionate to such 
interests and for the costa of defending such suit, held, there being no fraud or 
misrepresentation on the part of the decree-holder, or any thing of an exceptional 
nature showing an express or implied warranty on his part, that the suit was not 
maintainable. Nedhmth Sahee v. Asmun Mailioo (1) distinguished. 

The facts of this case are sufficient!)’' stated for the purposes of 
this report in the judgment of the High Court. 

Mr. Colvi?), and Pandits Bisliamhhar Nath and Nand Lai, for 
the appellant. 

Mr. Conlan^'yin AhbaT Husain^ wadi Shah .^Zt/for the 

respondent. 

The judgment of the Court (Peabson, J., and Olbeield^ J.) 
was delivered by 

Oldfield, J. — The two defendants in this case have instituted 
separate appeals which may be disposed of bj one judgment. The 
defetid ants held decrees of the Revenue Oom't against Khaii’'-un-' 
nisa Bibi, and in course of execution of these decrees a share in 
inau 2 ;a Dohowa, described as H annas, 5 kants, 3 jaus, was attached, 
and the rights of the judgraent-debtor were sold and bought by 
the plaintift in this suit. Subsequently the sons of the judgment- 
1 debtor brought a suit for the declaration of their right and possession 

in a portion of the said share and obtained a decree, and the 

* Eirst Appeal, No. 89 of 1879, from a decree of Eai Bhagwan Frasad, Sabor- 
, * . : ' diaate Judge of Azamgarh, dated the 26th J one, 1879. 

^ ^ Cl) H. 187l,p.67.' „ 
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plaintiff, aiiction-pnrcliaser, has brought this suit against the two 
appellants to obtain a refund of the sale-price proportionate to the 
interest which she had to give up and for the costs incurred by her 
in defending the suit. Amongst the pleas urged in answer to the 
suit, those material to the disposal of the appeals before us were 
that the plaintiff purchased the rights and interests of the judg- 
ment-debtor without any guarantee on the part of the decree- 
holders of their extent, and being a sister-in-law of the judgment- 
debtor and mother-in-law of one of those who succeeded in the suit 
for the recovery of a share, she bought with a full knowledge of 
.the extent of the judgment-debtor’s interest The Subordinate 
Judge has held that there was a guarantee that the entire 11 annas, 
5 kants, 3 jaus, belonged to the judgment-debtor, and he has 
decreed the greater portion of the claim. 

We are of opinion that the grounds of appeal, so far as they 
take up the objections which we have above noticed, are valid. Jn 
judicial sales in execution of decrees of Court there is ordinarily 
no warranty of the title of the judgment-debtor in the property 
sold, on the part of the decree-holder or officer conducting the sale. 
In sales of rights and interests in immoveable property, the extent 
and nature of the interest of the judgment-debtor as described in 
the revenue registers, are notified at the time of sale under the 
rules in force, but the description so given is not intended by the 
decree-holder or the officer conducting the sale or taken by the 
purchasers at those sales to convey any wnirranty of the correctness 
of the description of the judgment-debtor’s interest given in the 
revenue registers, or any warranty of the extent and nature of 
those interests. The subject of sale is nothing more than the right, 
title, and interest of the judgment-debtor described in the revenue 
register to be of a particular extent and character. Such will be 
the rule if the usual and ordinary'practice be observed in the pub- 
lication and conduct of these sales ; and in the case before us 
nothiag of an exceptional nature has been brought to our notice 
to show that there was any express or implied guarantee on the 
part of the decree-holders, nor are the facts such as will support 
any imputation of fraud or misrepresentation against the decree- 
holders, sale is in the usual form for the sale 
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of the riglits and interests of the jud^^nient-dolitor, and tlie proceed 
ing of the Oollectorj dated 22rid Febriiar?, 18753 at the close of the 
sale, shows very distinctly that the riglits and interests of the 
judgmeiitHlebtor whatever they might bo in the 11 annas, 5 kants, 

3 jaiis entered in the statement were sold; and refute any supposi ■ 
tion of express or implied warranty. 

The plaintiff’s case seems to rest on proceedings not so much 
Avith reference to the sale of the share in Dohowa the subject of 
this suit 3 as to proceedings connected with the sale of the samo 
judgment-debtor’s interests in another mauzaj i. e., mauza Pakri. 
It appears that the sons of the judgment-debtor also claimed an 
interest in the share in mauza Pakri entered as that of the judg- 
ineut-debtor and brought a suit, and that the defendants then de- . 
nied that they had any interest and asserted the share belonged to 
the judgment-debtor, and their suit was dismissed by the Court of 
best instance though ultimately dedreed in appeal, and it was be- 
fore the decision of the appeal that the sale with which we are 
coneerned took place. But those proceedings show nothing more 
than that the defendants, the decree-holders, howl fide contested the 
• claim set up, which they were quite at liberty to do, arid not that 
they induced the auction-purchaser in the case before us by fraud 
or otherwise to believe that the judgment-debtor had an interest 
which they knew she had not, or guaranteed that she had any parti- 
cular interest. Moreover, looking to the relationship between the 
plaintiff and the judgment-debtor and the circnmstances under 
which the sale took place, there is every reason to believe that the 
plaintiff was aware at the time of her purchase of the true charac- 
ter and extent of the judgment-debtor’s interests which were put 
up for sale. The case of ABmun Mathoo (W 

was brought to our notice by the counsel for respondent, but that 
case is to be distinguished from the one before us. There the de- 
cree under which a judgment-debtor’s rights and interests had 
been sold and the sale so far as affected him were set aside and 
, the property recovered by the judgment-debtor. We decree the 
appeal and reverse the decree of the lower Courfe and dismiss the 
all cos^. 






(1) 1 0. B , 1871, p. 67, 


Appeal allowed. 
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Before Mr, JastlGt Spankie and Mr, Justice StraighU 
AVILAYAT HUSAIN (Plaintiff) v. ALLAH HAKHI (Defendant.)* 
Muhammadan Lazo ^ Dower— Restitution of conjugal rights. 

A Mulmmmadaii cannot, according to Muhammadan law, maintain a snit 
agairi&t his wifo for restitution of conjugal rights, even after such consummation 
.with consent as is proved by co-habitation for five years, where the wife^s dower is 
‘^prompt” and has not been paid. Abdool Slmlchoar v. Rakeem’&on-nissa (1) followed. 

This was a suit hj a Mahammadau (Sbia) against his wife for 
restitution of conjugal rights. The parties were married to each 
other in January^ 1873, and cohabited until September^ 1878, 
when the defendant separated from the plaintiff. The defendant 
set up as a defence to the suit, inter alia^ that the plaintiff had 
settled a prompt or exigible” dower on lier of Rs. 5,000; 
that he had not paid the dower-debt; and that, until be paid the 
same, be was not entitled, according to Miibaminadan law, to 
restitution of conjugal rights. The Court of first instance decided 
that the dafendani’s dower was ^'.prompt;” that it amounted to 
Rs. 1,000 ; and that the plaintiff had paid the dower-debt in June, 
1877, by conveying certain immoveable property to the defendant 
of equal value; and in the event gave the plaintiff a decree. On 
appeal by the defendant the lower appellate Court decided that 
the dower-debt was Rs. 5,000, and that the plaintiff had paid no 
portion of it, and, holding that, according to Muhammadan law, 
be was not entitled to restitution of conjugal rights until he had 
paid it, dismissed the suit. 

The plaintiff appealed to the High Court. 

Pandit Ajudhia Nalh^ for the appellant. 

Pandit ISand Lai for the respondent. 

The judgment of the Court (Sfankie, J. and Straight, J.) 
was delivered by 

Straight, J.— The only ground of appeal seriously urged before 
us wan, that the lower appellate Court had erred in holding that 

* Secoua Appeal, No. 1074 of 1879, from a decree of H. G. Keeae, Esq,, Judge 
of Meerut, dated tlie 16th August, 1879, reversing a deoree of Mauln Asmat All 
Khan, Maaslf of Balandshahr, dated the 28th March, 1S79. 

( 1 ) H. a lU l\ 1S74, p, 94. 
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tlio plaintiff's suit ffiiled bj reason of liis inability to prove pay- 
ment of exigible ” dower. It was argued on Ids belmlfj that a 
wife camu4t refuse herself to licr husband after sucli ( 3 onsnmran- 
iioii or complete retirement as was proved in the present case by 
the cohabitation of the parties from 1873 to 1878. This contention 
was supported by a quotation from Baillie’s Digest, p. 125 ; but 
upon careful consideration of it and a judgment of tins Court, which 
appears directly in point, Ahdool ShnkJcoar v. liaJieem-oon--7msa (1% 
W 0 are of opinion that the views propounded by xlboo Haneefii 
should he followed, and that a woman entitled to dower, that is 
‘Snmy'/ii ” or prompt” may, even after consiiinmation or -v^lid 
retirement, deny her husband access to her person or her society, 
if it remains unpaid. Dower it must be remembered is the woman’s 
right and she may decline him the use of her person in order to 
enforce the man’s pecuniary obligation to her. Of course \yhere 
the dower is ‘^muioajjiV^ or ^'deferred,” other censiderations 
arise, which it is unnecessary to discuss. It may be added, that 
passages will be found favouring the opinion we have expressed in 
Macnangliten’s Muhammadan Law, ed. of 1870, p. 281 ; Bailie’s 
Imarneea, p. 73 (the plaintiff being a Shia); and Grady’s Manual 
of Mubammadan Law of Inheritance and Contract, p. 246. 

The lower appellate Court has found that the amount of do wet 
in the present case was Bs. 5,000, that it was prompt, and that the 
plaintiff has not been paid it. The respondent’s plea was therefore 
esiablislied and the plaintiff’s claim has been properly disailowed. 
The appeal is dismissed with costs. 

A ppeal dismissed. 

Before Mr^ Justice Oldfield and Mr, Justice Straight, 

E AM LAL (Plaintiff; V. HARRISON (Defemdant).* 

Ammdmen tof Plaint— Imitation -Act X of 1877 iCivil Procedure Code), s^M—Aei 
X V of 1S77 (Limitation Act), s. A — Mortgage — Oral Evidence— Documentary 

Evidence— Aci I. of 1S7% {Evidence Act), ss. 9% ^^5, 

The plaint in a suit for money charged upon immoveable property whicli 
described such property as ^*the defendants* one-biswA five-biswansi slutre within 


decree of C, W. Moore, Esq., Judge 
A modifying a decree of Maiilvi Farid- ud-diu 

Subordinate Judge of Aligarh, dated the EStli February, 1879. 

' !. f vi ^ ' G) H. Cv , E., 1871, p, 94. 
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the jiiihsdiction of the Court,” was presented on the 21st November, 1 3 7S| within 
the period of liinit.itioii prescribed for .such ti suit by Act XV of 1877. It 
Avas subsecj[uently returned for amendment, and, liaving been amended by the. 
in.sertion of the words mauza .V, pargana S’* after the word share” was pre- 
sented again oil the 8th January, 1879, after such period. Held that the date of 
the ameiidment of the plaint did not affect the question of limitation for the in- 
stitution of the suit, and the return of the plaint for amendment and its snbse- 
qiient pre^^entation and acceptance by the Court did not constitute a fresh insti- 
tution of the suit. 

The obligors of a bond for the payment of money describing themselves as 
“‘eons of By zamindar and pattidar, resident of mauza S^’ hypothecated as collateral 
security for such payment “their one-hi.swa five-biswansi share”. Held, in a suit on 
the bond to enforce a charge on the oiie-biswa iive-biswansi share of the obligors 
in mauza Sy that, under Proviso G, s. 92, and s. 95, of Act I. of 1872^ evidence might 
be given to show that fhe obligors hypothecated by the bond their share in mauza 
S. , 

Thk plaintiffs in this suit claimed Rs. 1 ,039-10-0 on a bond 
dated the 23rd November, 1S66, praying, mter alia, that the pro- 
perty hypothecated in the bond might be brought to sale, in case 
the defeudants did not satisfy the judgment-debt. The suit was in- 
stituted on the 21sb Novembei', 1878, the heirs of the original obligors 
of the bond, and one Harrison, the representative of a subsequent 
mortgagee of the property alleged to have been hypothecated by 
the bond to the plaintiffs, being made defendants. In the bond 
the original obligors, describing themselves as ‘‘the sons ot Risal 
Singh, caste Thakur Bunder, zamindar and pattidar, resident of 
niauia Sakhauli,'’’ agreed to repay the sum advanced to them by 
the obligees, Ss. 500, with interest at twelve annas per cent per 
mensem, on demand, and as collateral .security for sueb payment 
hypothecated ^Hhair oiie-*biswa five-biswaiisi share.^’ In the ori-* 
giiiai plaint in the suit the plaintiffs described the property as the 
defendants’ one-biswa five-bi.swaiisi share within the jurisdiction 
of the Gourt.” On the 8th January, 18/0, the plaint having been 
returned for amendment, the amended plaint was filed. The .amend- 
inenfe consisted of the insertion after the word ^‘sliare ’ of the words 

mauza Saklmuli, pargana Sikandra Rao.” The Court of first 
instance gave the plaintiffs a decree a.s claimed. On appeal hj the 
defendant Harrison the lower appellate Court held, inter ciliay that 
the claim to enforce a charge upon the one-biswa five-biinvansi 
share' in mauza Sakhauli' must.., .be tiilvcn to have ■ been instituted on 
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tlie date on wliicli the plaint was amended, and, as limitation ran 

from the date of the bond, was. barred by limitation. 

The plaintiffs appealed to the High Court. 

Babu Jogijidro Nath Chaudhri, for the appellants. 

Munshi Hanuman Prasad^ for the respondent. 

The Court (Oldfield, J., and Btraight, J.,) remanded the case 
to the lower appellate Court for the trial of the issues indicattd in 
the order of remand^ which was as follows 

Oldfield, J. — Ihe plaintiffs sue to recover money due' on a 
bond by sale ofaone-biswa five-biswansi share in inau7^a Sakliauli 
hypothecated in the bond. They made the obligors and T. B^ 
Harrison defendants, the latter being the representative of a sub- 
sequent mortgagee, and who has objected to the sale of the mort- 
gaged property. The first Court decreed the claim. The lower 
appellate Court has dismissed that part which seeks to make the 
property liable. The Judge holds that the period of limitation will 
run in this suit from the date of the bond, 23'rd November, 
1866, and though the suit was instituted on the 2 1st November, 187&, 
yet since the property mortgaged was not indicated by name 
in the original plaint, and not until 8th January, 1879, when an 
amended plaint was filed to the effect that the property hypothe- 
cated and claimed is in mauza Sakhauli, therefore the suit so far as 
it aftects the property must be held to have been instituted on the 
8th January or after the expiry of the term of limitation ; and the 
Court further holds that the deed does not distinct] j show that the 
share of one biswa five biswansis hypothecated in the deed is a share 
to that amount in mauza Sakhauli; and on the above grounds the 
Judge dismissed the suit. 

W e are of opinion that the decision cannot be maintained. The 
date of amendment of a plaint will not affect the qaestion of limita- 
tion for the institution of a suit; the limitation is determined with 
reference to the date of institution of a suit, and by s. 4 of the 
Limitation Act a suit is instituted in ordinary cases- when the plaint 
is presented to the proper officer, and its return for amendment 
and subsequent presentation and acceptance by the Court will not 
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constitate a fresh institution of the suit. — (See cases referred to in 
note to s. 53; Broughton’s Civil Procedure Codej Act X of 1877). 
It is true that when after the institution of the suit a new 
plaintiff or defendant is substituted or added the suit shall as 
x'egards him be deemed to have been instituted when he was so 
made a party, but this rule is inapplicable to the case before us 
where the deleiidant Harrison had been made a party at the first 
institution of the suit. The principal ground, therefore, on which 
the Judge has dismissed the claim to bring the property to sale 
is invalid, and his remarks on the indistinctness of the deed as 
indicating, that the share in mauza Sakhauli was mortgaged do 
not adequately dispose of the claim. It is for the J udge to deter- 
mine whether as a matter of fact the parties to the deed did 
mortgage the share in Sakhauli by the bond, and evidence on the 
point may be adduced. — Bee Fj'ovuo 6, s. 92, and ILlmtration to 
s. 95, Evidence Act. The Judge must also decide the question 
(raised by one of the pleas taken by the respondent) whether, 
looking to the conduct of the plaintiffs at the time the second 
mortgage was' made, they are debarred now from enforcing their 
prior lien. 

We remand the case for trial of the issues indicated : on sub** 
mission of the finding ten days will be allowed for filing objections. 

Cause remanded^ 


CEIMINAL JURISDICTION- 


Before Mr, Justice Straight* 

EMPRESS OR INDIA t). NAWAB AND ANOTHER. 

Security for Good Behmlour-^Act X* of 1872 {Criminal Procedure Code), 9, 506. 

jETeW that s. 506 of Act X, of 1872 solely relates to the callkig upon persons 
of habitually dislionet-t lives, and in that sease desperate and dangerous,’’ to find 
security for good behaviour, as a protection to the public against a repetition of 
crimes by them in which the safety of property is menaced and not the security 
pf the person alone is jeopardised. 

Where, therefore, the evidence adduced before the Magistrate did not show 
that a person was by habit a robber, house-breaker, or thief, ora receiver of 
stolen property, knowing the same to hare been stolen,’’ but sliowed only that he 
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iuid been guilty of acta of violence, held that the Magistrate could not, under s. 500 
of Act X. of 1S72, order such person to furnish security. 

Observations regarding the evidence on which the procedure of s, 506 should 
be enforced. 

This was an application to the High Court to revise an order 
of Mr. If. W. Porter^ Magistrate of the first class, dated the 7tli 
Pebrnary, 1880,. The petitioners, Nawab and Mukfca, were charged 
before the Magistrate under s. 323 of the Penal Code with volun- 
tarily causing hurt. The Magistrate found, them not guilty and 
acquitted them, but at the same time, with reference to s. 506 of 
Act X. of 1872, ordered that they should furnish two respectable 
and sufficient sureties- for their good behaviour, in the sum of 
Es. 500 each surety, for a period of three years, and that, if they 
did not comply with the order, they should (subject to the sanc- 
tion of the Court of Session) be rigorously imprisoned for such 
period. The reasons which induced the Magistrate to pass this 
order appear from the following extract from his decision in the case 3 
I do not think, however, that these men slionld either of them 
be allowed to go at large without heavy security for their future 
good behaviour. The reluctance of the witnesses to say anything 
about the in, and their evident terror at having to give evidence at 
all, showed clearly what an evil influence these two prisoners have. 
They are notorious in the city for bullying and are tbe terror of 
. all quiet citizens of Allahabad. Their previous convictions show 
clearly the course of life they have led. Mukta since 1867 and 
^ X have hardly ever either of them been out of jail 

except under security to keep the peace. Nawab \yas imprisoned 
ill 1872 for hurt and criminal trespass ; in 1873 he was bound 
over for one year to keep the peace. In 1876 he wavS a second 
time bound over to keep the peace for another year. Hardly had 
tins expired when he was again imprisoned for rioting coupled 
with hurt, and he has not been released from jail above three or four 
months wbeu he is again brought before the Criminal Courts. The 
same with Mukta. In 1867 he wms imprisoned for two years for 
grievous hurt : in 1872 was fined for assault. Again in 1872 he 
was sentenced to two years rigorous imprisonment for rioting 
coupled with grievous hurt. In 1873 he was required to find 
keep the for -one year, and in 1876 \vas again im- 
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prisoned for two years for grievous linrfc and at ihe expiry of that 
period had to find secnrity to keep the peace for one year. This 
term had hardly expired when he was brought up in the present 
case. There is no doubt that these two men are a terror to tlie 
inhabitants and a pest to the city of Allaliabad. Their former 
history as above detailed shows that they are men so dangferous 
that their release without security is not to be tlionglit of, and also 
that the limited period of one year is insufficient to meet the 
requirements of the case.” 

The nature of the grounds upon wliieli the High Court was 
asked to revise the Magistrate’s order appears in the judgment of 
the Court. 

Mr. Colvin^ for the petitioners. 

Tlho J} mi or Gomminmit Pleader (Bsf!o\i Dwarl'a JS atk Banarji}^ 
for the Crown. 

Straight, J.— In this case the applicants -were charged under 
s. 323 of the Penal Code with voluntarily causing linrt. The 
Magistrate, upon a careful consideration of all the evidence^ acquit- 
ted them, but being of opinion that they were persons of violent 
and dangerous character, under s. -506 of the Criminal Procedure 
Code, directed them each to furnish two sureties in the sum of 
Es. 500 for their good behaviour for a period of three yearS; or in 
default to undergo rigorous imprisonment for a like term. I am 
of opinion that this order cannot be sustained. The Magistrate has 
misapprehended the terms of 506, which do not apply to a case like 
the present, where the original cliarge was one of injury to the 
person. That section solely relates to the calling upon persons 
of habitually dishonest, lives, and in that sense desperate and 
dangerous”, to find security for good behaviour, as a protection to 
the public against a repetition of crimes by them ia which the 
safety of property is menaced and not the security of the person 
alone is jeopardised. It is not pretended that either of the appli- 
eants has been an habitual ^^robber, house-breaker or thief^ or receiver 
of stolen property on the contrary, all the convici ions standing 
a^^aiost them are for acts of violence. PntertaiDing this view it 
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1880 sufficiency of any eviflence before the Magistrate, ibongb I would 

^ remark in passing, tliat the mere fact of a previous conviction or 
Empruss or * ^ . . 

India of previous convictions of offences involving dishonesty, is not 

Nawab. sufficient to justify the putting in force the powers of s. 506j un- 

less there is some additional evidence to show, that the person 
complained against has done some act or resumed avocations, 
that indicate upon his part an intention to return to his for- 
1 mer course of life and to pursue a career of preying on the 
community. The greatest thief is entitled to a locus penitenticc^ when 
he has served ont his punishment; it is only when he out- 
rages that grace which is eNitended to him and thereby shows 
he is nureformecl, that the machinery of the Act should be brought 
into operation, in order to obtain a substantial guarantee for society 
that he will nob commit further depredations upon it. The order 
of the Magistrate of the 7th February last must be quashed. But 
upon a consideration of all the circumstances of the case I think i t 
right to direct that this record be forwarded to the Magistrate of 
the District for his consideration, in order that he may, should it 
appear to him proper to do so, himself take steps under s. 491 of 
the Criminal Procedure Code to call upon the applicants to find 
sureties of the peace in such amount as to him may appear adequate. 

APPELLATE CIVIL. 

Before Sir BobeH Stuart, Kt.f Chief Justicei and Justice Straight. 
GCMANI ( Plain T iFjp) ?;. EAM PAD&RaTH LAL and others (Dei endants.)’^ 

Act X. of 1877 (Civil Procedure Code), ss. 13, i3 — Act XII. of 1879, s. T-Bond for 
9ie payment of money hypothecating progeo'ty as collateral security for such payment-^ 
Omission of claim. 

The obligee of a bond fo-r the payment of money, hypothecating icamoreahle 
property as collateral security for such payment, sued for the moneys due on the 
bond, but omitted to claim the enforcement of his lien, and obtained a decree only 
for the payment of the amount of the bond-debt. He subsequently sued to 
enforce his lien. that, under s 43 of Act X. of 1877 as amended by s. 7 of 

Act SlI. of 1879, he could not be permitted to sue to enforce his lien. 

Thb defendant Earn Padarath Lai, on the 1st May, 1875; gave 
the plaintiff a bond for the payment of Rs. 130, in which he hypo- 

* Second Appeal, No. 1219 of 1879, from a decree of B. G- Currie, Esq., Judge 
of Gorakhpur, dated the 9th July, 1879, affirming a decree of MaulTi Nazar AM,. 
Mun^ of Banai, dated the 7thMay, 1879. 
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theeated liis fotir-pie share of a mauza called Khon'a as collateral 
security for the payment of that amount and interest, bn the 21st 
August, 1876, his four-pie share of mauza Khoria was put up fur 
sale in execution of a money-decree which the other defendazits 
had obtained against him on the 16th Decembeiy 1874, and was 
purchased by the other defendants. Subsequently the plaintiff sued 
the defendant Bam Padarath Lai on her bond, asking for a money- 
decree only, which she obtained on the 11th December, 1876. She 
DOW’' sued to recover the amount of this decree, Rs. 189-3-9, by the 
sale of the property hypothecated in the bond. Both the lower 
Courts held that the suit was barred by the provisions of s. 13 of 
Act X. of 1877, the lower appellate Court farther holding that it 
was also barred by the provisions of s. 43 of that Act, 

On appeal by the plaintiff to the High Court it was contended 
that the suit was not barred by either of those sections. 

Pandit AjudJiia and Lala Lalta Prasad^ for the appellant. 

The Senior Oovernmmt Pleader (Lala Juala Prasad) and Miin- 
shi iZam, for the respondents. 

The judgment of the Court (Stuart, C. J. and Steaight, J.) 
wras delivered by 

Straight, J.—S 43 of Act X. 1877, as amended by Act XIL 
of 1879, is more apposite to the present case than s. 13. An obligation 
and a collateral security for its performance constitute the cause of 
action, and a plaintiff cannot be permitted to sue finst in respect of 
the money-debt due on a bond hypothecating property, and after- 
wards, in respect of the same cause of action, for enfox'cement of 
lien. The appeal is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Pearson and Mr. Justice Oldjitld. 

ASHGAR ALI SHAH cFlaintiff) v. JHANDA MAL and AXOTHEa 
(Defendants.)* 

I)etermination of title or of ’proprietary right — Act XJX o/ 1873 {N.-W. Pm 
Land-Pevenue Act), ss. IIB, 114: — Res judicata. 

In tlie case of an objection to a partition raising a craestion of title, it is only 
wben the Collector or Assistant Collector records a proceeding declaring the 


♦ Second Appeal, No. 1213 of 1879, from a decree of R. M. Ring, Esq , Jtidg 
of Meerut, dated the 24th .Tune, 1879, affirming a decree of Babii Kashi Nat 
Bkiras, Subordinate Judge of Meerut, dated the 25th Eebruarv, 1879. 
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1880 rights of the parties, after an adjudicotion of the objection on its merits, that 
his order becomes an order under s. 118 of Act XIX. of 1873, within the meaning 

AmuAR Ali of 8. 114 of that Act. 

Sh/vh 

Where, therefore, an Assistant Collector made an order disallowing an ob- 
Jhanda Mal. partition raising a question of title, on the ground that such question 

had been determined against the objector in a suit for profits between the parties, 
held that such order was not a decision of a Court of Civil Judicature, within the 
meaning or s 114 of Act XIX, of 1873, but that it- could be contested by a suit in 
the Civil Court, Rameshur Rai v. Subhoo Rai (1); BuMita v, Gayiga (2) ; and 
Harsahai Mal v. Maharaj Singh (3) distinguished. 

The facts of this case were as follows The defendants, Jhandu 
Mal and Diwaii Singh, applied for the perfect partition of a specific 
quantity of land, being their share of a certain mahal. The plain- 
tiflf, Ashgar Ali, who was a eo-sharer in the inahal, objected to 
the partition on the ground that the defendants were claiming 
a larger quantity of land than they were entitled to. The Assist- 
ant Collector, on the 25th April, 1878, disallowed the objection, 
and decided that the partition should be made, on the ground that 
it had already been decided in a suit for profits between the parties 
that the defendants were entitled to the quantity of land which they 
claimed. The material portion of the Assistant Collector’s decision 
was as follows: — ^^The claimants for partition state that the objection 
raised has been formerly determined. I am of opinion that a find- 
ing has been made on a former occasion ^ because in the case of 
Jhandu Mal and Diwan Singh, plaintiffs, claimants for partition, 
against Akbar Ali Shah, guardian of Ashgar Ali Shah, involving a 
claim for Rs 368, principal, and Bs. 34-5-0, interest on the arrears 
of profits for 1283 fasli, the objector’s first objection was the same 
as the one taken in this case. There the amount of the plaintiffs’ 
share has been held to be correct. Tbe above is sufficient for the 
rejection of the objector’s application and oontiniiance of the parti- 
tion proceedings.” The plaintiff did not appeal fx'om this decisiGn 
of the Assistant Collector, but on the 24th July, 1878, instituted 
the present suit for possession of the land which the defendants bad 
obtained in excess of the quantity to which he had alleged in the 
partition proceedings that they were entitled to. Both the lower 
Courts held that they were not competent to try the suit, inas- 

. a E., X.-W. F,, 186$, ^ 36, (2) H. C. R., N.-W. P., 1868, p. 161, 

16th ApriU iZ) 1, L. % All.,. 294 
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Tniicli as tli 0 matter in issue had been heard and finall}’' decided by 
the Assistant Collector^ under the provisions of s. 113 of Act XIX. 
of 1873. 

On appeal by the plaintiff to the Court it was contended 
on his behalf that the matter in dispute had not been decided by 
the Assistant Collector under the provisions of s. 113 of Act XIX. 
of 1873, and the lower Courts were consequently competent to try 
the suit. 

Muhshi Bartiman Prasad^ for the appellant. 

Pandits Bishamhhar Nath and Nand Lal^ for the respondents. 

The Court (Pjearsoh, J. and OldfielBj J.) delivered the fob 
. lowing judgments : 

Oldfield, J. — This is a suit for possession by establialiment of 
rit^ht to a certain share of lands. In the course of proceedings for 
a partition in the Revenue Court under Act XIX. of 1873 instituted 
on the application of defendant, the plaintiff objected to the extent 
of the share claimed by defendant and asserted his own right to the 
share he now claims./ His objection was disallowed with reference 
to a decision in a suit for profits, which had been brought against 
the plaintiff as lambardar, which the Assistant Collector held to have 
finally determined the extent cf the plaintiff’s interest, - and the 
Assistant Collector made an order for the partition to proceed. 
Both Courts have held that the order of the Assistant Collector in 
those proceedings is an order of the nature of a decision of a Court 
of Civil Judicature, under s. 1 14, Act XIX. of 1873, which may be 
open to appeal, but cannot be contested in a regular suit, and this 
is the question before us in appeal. 

Under the provisions of s. 114 it is only orders or decisions 
passed under s. 113 of the Act for declarihg the rights of par- 
ties which are held to be decisions of a Court of Civil Judicature 
and open to appeal to the District or High Court under the rules 
applicable to those Courts ; and we have to see if the Assistant Col- 
lector passed any such order in the course of the partition proceed- 
ings. S. 113 is as follows If the objection raises any question 
cf title, or of proprietory right, which has not been already deter- 
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triined by a Oorirt of eompeteiit jiirisfliction, tbe CoHeetor of tlie 
District or Assistant Collector may either decline to grant the 
a|)pli(‘atioii until the question in dispute lias been deteroiined by a 
conipetont Coiirt, or he may proceed to inquire into the Tn(3rits of the 
objection In the latter case the Collector of the District or Assis- 
tant Oollectoiq after making t)ie necessary inquiry and taking such 
evidence as may be adduced, shall record a proceeding declaring 
the nature and extent of the interests of the party or parties a|)ply- 
ing for the partition, and any other party or parties who may be 
affected thereby and then follow directions as to the procedure 
to be observed. It will be seen that the provisions of this section 
are only to be applied in cases whore there has been no decision 
on the question of title raised by a competent Court, and it is only 
in such cases that the piwisions of the section could properly be 
put in force, and the section allows the Collector two courses, either 
to decline to grant the application until the question has been 
detennined by a competent Court, or to proceed to inquire into 
the merits, and make necessary inquiry and take such evidence 
as may be adduced, and having done so to record a procjaeding de- 
claring the rights of the parties. What is contemplated is clearly 
an adjudication on the merits, and it is only when the Collector 
records a proceeding declaring the rights of the parties after such 
adjudication that his order will be an order passed under that sec- 
tion. 

In the case before us the Assistant Collector held that there had 
been a decision by a competent Court on the question of title. This 
finding put it out of his power to proceed under the section, and as 
a matter of fact he did not proceed under the section, for he simply 
gave effect to the former decision and summarily rejected the plain- 
tiff’s objection and ordered the partition to proceed ; there was no 
order for declaring rights of parties after adjudication on the merits 
such as the section contemplates. The Assistant Conector was in 
error in holding that the former decision was one of a competent 
Court determining the question of title, but this error on his part 
does not alter the character of the order which he passed. The 
noticed by the Rameshur Bai v. Subhoo Rai ( 1 )^ 

(1) H. C. B., P., 1860, p. 3o, 10th April. 
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Bakhta V. Giiyrga (2) — are to be distinguished from the one before 
iis. They were cases under Act XIX. of‘1863, and there had been 
tin avdjuclication apparentlj^ on the title, but the procedure observed 
had been irregular. A case was brought to our notice at the hear- 
ing — liar Sahai Mai v. Maharaj Singh. (3) — that was also a 
case of partition made under Act XIX. of 18B3 and the same re- 
marks apply, to distinguish it from the case before us. 

I would reverse the decree of the lower Courts and remand the 
case to the Court of first instance for trial on the merits. Costs to 
abide the result. 

Pearson, J. — I concur. 

Case remanded* 


FULL BENCH. 


Before Sir Robert Stuart, Kt, Chief Justice ^ Mr. Justice Pearson, Mr. Justice 
Spa7ikip., Mr. Justice Oldfield, and Mr. Justice Struight, 

MOHAN LiL (plaintiff) zj. RAM DIAL and another (dbfendants).* 

Act X of 1877 ( Civil Procedure Code), s. 13 - Res judicata. 

M sued R in the Court of the Munsif for a bond, alleging that he had 
satistied the bond-debt, and for a certain sum which he alleged had been paid 
by him to B in excess of the bond-debt. On the 24th November, 1875, the 
M'jnsif, luiving taken an account and found that Rs. 18S-7-4 of the bond-debt 
were still due, made a decree dismissing the suit. R appealed to tlie Subordinate 
Judge, who on the 16th September, 1876, finding that Rs. 520-2-2 of the bond- 
debt were still due, affirmed the Munsifs decree. M appealed to the High Court 
on the ground that an appeal by A did not lie to the Subordinate Judge, as R was 
not aggrieved by the Munsif’s decree. The Division Bench before which the appeal 
came, on the 10th August, 1877, holding that R was not competent to appeal to 
the Subordinate Judge, set aside the proceedings of the Subordinate J udge. In 
deciding the case the Division Bench made certain observations to the effect that 
the account between the parties was not finally settled, but might be taken again 
in a fresh suit. In November, 1877, M instituted a fresh suit against i? to recover 
the bond on payment Rs. 188 7-4, the sum found by the Munsif in the former suit 
to be di|e by him to Jt, Held, on the question whether the finding of the Mun- 
sif in the former suit was final and conclusive between the parties or the account 

(2) H. C. a, N.-W. P., 1868, p. 161. (3) I, L. R., 2 Ail, 294, 

• Second Appeal, No, 1246 of 1878# from a decree of Mirza Abid AU Beg, 
Subordinate Judge of Mainpuri, dated the 27th August, 1878, affirming a decree of 
Munshi Bansi Dhar, Munsif of Mainpuri, dated the 2Sth March, 1878. 
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might he again taken, that that finding, being a finding on a matter directly and 
substantially in issue in the former suit which was heard and finally decided by 
the Munsif, was final and conclusive between the parties and the account could not 

be again taken. ♦ 

ITM also that the observations of the Division Bench in the former suit -were 
mere “obiter dicta” which did not bind the Courts disposing of the fresh suit. 

This was a reference to the Full Bench by^ a Division Bench 
(SPA^iKtE, J. and Oldfield, J.) The facts giving rise to the re- 
ference and the point of law referred appear from the order of 
refer6iiC6 'which was as follows: 

Oldfield, J.— The facts of this case are stated in onr order 
of remand dated the I9th May, 1879. The plaintiff intrusted a 
sum of Rs. 5,000 to his agent, with the object of paying off some 
mortgages, under certain bonds due to the defendants, on property 

which pkintiff had purchased, and the agent was directed to effect 

mutation of names. The agent had an account taken with the defen- 
dants, and the result was that the mortgage -debts under two bonds 
were held to be satisfied by the payment of the above money, and 
those bonds were returned by defendants, and the property mortgag- 
ed restored, and mutation of names effected in plaintiffs favour, but 
a third bond for Rs. 850, dated 16tb February, 1869, was retained 
bv the defendants, a balance in their favour being found due. The 
plaintiff being dissatisfied with his agent’s acts and the account 
taken, instituted a suit in the Court of the Munsif of Mainpuri to 
recover the said bond as satisfied, and also a surplus sum of 
Bs. 20-15-7 , including interest, which he alleged was due to bim out 
of the sum of Rs. 5,000, which he had sent by his agent and which 
had been paid to defendants. The Munsif dismissed the suit on 24tb 
November, 1875 ; be held, after going into the accounts on all the 
bonds and crediting plaintiff with the Rs. 5,000 which he bad paid, 

that Rs. 188-7-4 were still dne by the plaintiff to the defendants. 
The defendants appealed and the Subordinate Judge, on -6th Sep- 
tember, 1876, while affirming the decree dismissing the suit, held 
that Rs. 520-2-2 were due by plaintiff to defendants. A special 
appeal was preferred to the High Court by the plaintiff who 
■ objected that the defendants could not appeal from the Munsif s 
1 decree to the Subordinate Judge. The High Court allowed this 
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objection atid set aside the proceedings in the Subordinate Judge’s 
Court; they remark in their judgment, which is dated the 
Aiigiist, 1877 : Inasmuch as the suit was dismissed, the plaintiff 
now urges m special appeal that the defendants could not appeal; 
they were not aggrieved by the decree, but by the, Munsif’s judg- 
ment on a particular issue collateral to the issue decided by the 
de<?ree. We must allow the force of the objection. It is to be 
regretted that, if the parties are again obliged to come into Court, 
the account must be again taken, and the plaintiff’s suit might and 
should have been so framed as to avoid this ; hut as it was framed, 
the plaint merely claiming to get back the bond for Es. 850, the 
Munsif properly passed a decree simply dimissing the suit, and it 
was not competent to the defendants to present an appeal from, 
that decree, — Kooer v. Bhugwant Kooer (1). We must set 
aside the proceedings in the Subordinate Judge’s Court, but as 
the plea was not taken in that Court and the frame of the suit has 
led to the unsatisfactory result that the account has not been finally 
settled, we order each party to bear his own costs in the lower 
appellate Court and in this Ooui-t,” 

The plaintiff has now instituted the present suit in the Court 
of the Munsif of Mainpuri for recovering the same deed, by pay- 
ment of the sum which the Munsif, in the former suit, found to be 
still due by him. The Munsif dismissed the suit on the ground 
that he had no jurisdiction with reference to the value of the claim. 
On appeal to the Subordinate Judge, he disallowed this ground of 
dismissal, but dismissed the suit on another ground, namely, that 
the plaintiff was bound by the act of his agent, when he settled 
the accounts with the defendants. The plaintiff has preferred a 
second appeal before us, and considering that the Subordinate 
Judge had not properly tried the issues w^hieh he had laid down 
for trial, as to whether the agent acted within the scope of his au- 
thority and whether his acts were eoUnsive, we remanded the case 
with directions that he should re-try those issues. The Subordi- 
nate Judge has now found that there was no clear authority given 
for adjusting the account of the mortgage-debt. 
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We accept tliis finding and at the same time observe thatj tm- 
tier any circumstances, the plaintiff would be at liberty to sat aside 
the adjustment of the account, if he could show mistake or fraud. 
But another question is raised in the appellant’s tliird ground of 
appeal, nameljq that the Munsif in his judgment dated 24th No- 
vember, 1875, has decided that a sum of Rs. 188-7-4 is due by 
plaintiff to defendants, after account was taken, on the several 
mortgage-bonds, and that this decision, which was not set aside 
when the decision of the Subordinate Judge in appeal from it was 
set aside by the High Court, by their judgment dated the lOfch 
August, 1877, is final and conclusive on the matter between the 
parties, and the account cannot be re-opened, notwithstanding 
anything said to the contrary in the judgment of this Court dated 
the 10th August, 1877. 

We think it desirable that this question be referred for the 
opinion of the Bull Bench of the Court and we refer it accordingly. 

/ 

Pandits Jjudhia JS'atJi aniNand Lal^ for the appellant. 

The Junior Government Pleader (Babii Dwavlca Naih Banarji) 
and Munshi Banwnan Pmsadyiox the respondents/ 

The following judgments were delivered by the Full Bench ; 

Stuart, C. J. — On full consideration of this case and of the 
former appeal which was disposed of by Turner, J. and myself, I 
am not prepared to dissent from the conclusion arrived at by my 
colleagues/ I am always unwilling to prevent the re-opening of 
an account where any material error can be shown, and I am not 
clear that s. 13 of the Procedure Code would bar such a proceeding 
in the present case, but the inconvenience of again opening up such 
an account as this would he so great and the result so uncertain, 
(in no event, I believe, material) that I feel quite wulling that the 
case should he decided according to the opinions recorded by the 
other members of the Court, 

Peabsok, j. — The remark of the High Court Bench in the 
judgment of the TOth August, 1877, that "'if the parties are again 
obliged to come into Oourtj. the account must be again taken’' 
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must, in niy opinion, be regarded as a mere obiter dictum wliieb 
does not bind tbe Courts disposing of the present suit. 

I am further of opinion that the Munsif’s finding in the for- 
mer suit that Rs, 188-7-4 was due by the plaintiff to the defendants 
was a finding on a matter directly and substantially in issue be- 
tween the parties in that suit, and has become final. In that suit 
not only was the recovery of the bond claimed on the ground that 
the bond-debt had been discharged, but Rs. 20-15-7 were also 
claimed as having been over-paid, and, for the purpose of disposing 
of the latter claim, it was necessary to determine by taking accounts 
whether Ks. 20-15-7 as claimed were due to the plaintift or 
whether on the contrary as pleaded by the defendants a larger sum 
was due to them, 

Spankie, J. — I am disposed to hold that the account cannot 
now be re-opened. On looking into the former case it seems clear 
that the state of the account was really in issue. The plaintiff 
could not under any circumstances claim the return of the 
mortgage-bond, if there were still any sum due under it, and the 
defendants had contended that the entire sum had not been paid off. 
As this contention referred to the particular deed which the plaintiff 
sued to recover, the question w hether the money had been paid or not 
had to be determined. 

It is to he regretted perhaps that a remark in the judgment of 
this Court in the former case has induced the defendants to contend 
that the accounts are still open and can be gone into again. .But 
the wording of s. 13 as amended is peremptory. I would, therefore, 
say that the account was settled by the Munsifs judgmeut of the 
24th ISovembsr, 1875, and cannot be re-opened. 

Oldfield, J.- — It appears clear to me that the decision of the 
Munsif dated 24th November, 1875, has never been set aside and 
that it has finally decided that a sum of Rs. 188-7-4 was due by 
plaintiff to defendants on the several mortgage-bonds, and I hold 
that the accounts cannot now be re-opeued. 

The plaintiff in the former suit averred that a debt due to 
defendants on those bonds had been satisfied ; and he sought to have 
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one of tliose bonds retnrned to him and to recover a sum of 
Rb, 20-15-7, including interest, due to him after satisfaction of the 
debt due on the bonds. The defendant pleaded that a large sum of 
money was still due to him on the bonds. The question as to what 
was the unpaid balance was necessarily on these pleadings directly 
and substantially in issue between the parties, and the decision 
on it has become final and cannot be re-opened in a fresh sniL 

I am altogether unable to agree in the remarks made by the 
learned Judges in their order dated 10th August, 1877, in second 
appeal in that case, that the accounts could be re-opened in a fresh 
•suit; and obviously those remarks cannot amount to a judicial 
determination that the accounts might be re-opened, for that was a 
point which could only be determined judicially at the hearing of 
any fresh suit which might be brought and by the Court deciding 
such suit. Moreover, holding as the learned Judges did that no 
appeal lay from the Munsifs judgment, they were powerless to 
make any decision on the merits of the case. 

Straight, J. — I am of opinion that the objection raised by the 
plaintiff-appellant in his third ground of appeal should prevail, and 
that the finding of the Munsif of the 24th November, 1875, is a 
bar to the defendants re-opening the accounts between themselves 
and the plaintiff. The claim of the plaintiff in his original suit 
W'as to recover the bond for Rs, 850, and to recover the Rs. 20-15-7, 
which he alleged had been improperly paid by his agent in excess 
of the amount due from him to the defendants for redemption of 
the-bond. Two specific heads of claim were tbei’efore included in 
his plaint, both of which the defendants were called upon to answer 
er in default judgment must have passed against them. As to the 
Rs. 20-15-7, not only did they deny it was due, but they alleged 
a much larger amount was owing to them by the plaintiff. Here 
therefore was a matter alleged by the plaintiff and expressly denied 
by the defendants, in respect of which the relief asked by the 
plaintiff was refused him, and not only that, for the decree went 
on to state that Rs. 188-7-4 was due and owing from the plain- 
-- tiff to the defendants. The judgment of the Munsif was final ex- 
oept in so far as he could have altered it on review, and equally so 
that of ihe lower appellate Court until it was disturbed by the 
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decision of this Court, which had the effect of restoring the Mun- 
sifs findings and his determination of the whole case. The state of 
the litigation, then, was that the plaintiff’s claim was dismissed^ and he 
was decreed to owe the defendants Rs. 188-7-4. With great respect 
to the two learned Judges who decided the former appeal to this 
Court, it would appear as if they had entirely lost sight of the 
second head of the plaintiff’s claim and the provisions contained in 
s. 216 of the Civil Procedure Code, so far as they affected the plea put 
forward by the defendants. Moreover, it appears to me that the 
terms of s. 43 of Act X of 1877 were imperative upon the plaiu«** 
tiff, in suing for the recovery of the bond, to claim the Rs. 20-15-7, 
for that was directly involved and had reference to the question 
whether the bond had or had not been satisfied. 1 take it to be 
a well-established principle that, unless there is any specific provi- 
sion prohibiting a plaintiff from joining causes of action, he is bound 
to do so when they accrue at the same time and in respect of the 
same subject-matter. For a defendant is not to be subjected to the 
unnecessary ejtpense and annoyance, either of defending or bring- 
ing a second suit, when all matters in difference between himself and 
a plaintiff can be disposed of in one. The state of the pleadings 
was such in the original suit between the now appellant and res- 
pondents, that the whole of the monetary dealings and accounts 
between them were opened up and evidence was taken and full 
consideration given to the proofs put forward on the one side and 
on the other. In the result the Munsif decreed Es. 188-7-4 to be 
due and owing by the plaintiflf to the defendants, and the latter 
appealed to the lower appellate Court, with the result that the fixll 
amoimt of their counter-claim was admitted by the J udge, It is be- 
side the question now before me to criticise the decision of the 
learned Chief Justice and Turner, J., the effect of which was to 
leave the defendants entitled only to what the Munsif had decreed 
them. The plaintiff has accepted the Mnnsifs finding as binding 
on him, and has tendered the Hs. 188-7-4 to the defendants, who 
have refnsed to accept it. Hence the present suit. The remarks 
made by the two learned Judges in their judgment which are set out 
in the reference to the Full Bench are mere obiter dieiay '^ and can 
have no force or effect to alter the legal rights and disabilities of 
the partis. 
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Before Jfr. Jmtice Pearson and Mr. Justiee StraighL 

TEJ SING-H (Plaintiff) v. GOBIND SINGH and otiieus (Defendants).’^ 

Sale in Execution of decree — Pre-emption — Act X 0 / 1877 (Civil Procedure Code), 

s. 310. 

A co-sliarer in undivided immoveable property of vvliicli a share is sold in the 
execution of a decree does not, under s. 310 of Act X of 1877, acq^uire the right 
of pre-emption as against a stranger to whom such share has been knocked down, by 
merely asserting such right at the time of sale, and fulfilling the conditions of sale 
required by ss. 306 and 307 of that Act. He must bid at the sale and as high as 
the stranger before he can acquire a right of pre-emption under that section. 

On the 21st Janiiaryj 1878, two shares of an undivided share df 
a village called Jarara were put np to auction-sale in the execu- 
tion of a decree^ and were purchased by the defendants in this suit. 
At the time of sale the plaintiff in this suit, who was a co-sharer in 
such undivided share, asserted his right of pre-emption in respect 
of the propei'ty sold; and he, as vrell as the defendants, paid the 
deposit required by s. 306 of Act X of 1877, and the full amount 
of the purchase-money as required by s. 307 of that Act. The 
plaintiff did not bid at all for the property at the sale. The Court 
executing the decree rejected the plaintiffs claim to pre-emption 
and confirmed the sale in favor of the defendants. The plaintiff 
thereupon brought the present suit against the defendants to 
establisb his right of pre-emption under s. 310 of Act X of 1877 in 
respect of the property. TheGonrt of first instance gave him a decree. 
On appeal by the defendants, the lower appellate Court held that 
the suit was not maintainable and dismissed it, its reasons for so 
holding being as follows ; the view of the appellate Court the 
meaning and substance of s. 310, Act X of 1877, are not those that 
the Goai't of first instance has described ; on the contrary, the appel- 
late Court is of opinion that the aim and substance of that section is 
merely this, viz,, that the share-holder ought also to bid at auction, 
and that, if the amount of the last bid by a stranger and the share- 
’ holder is the same, preference of purchase should he given to the 

’•'Second Appeal, No. 1142 of 1879, from a decree of Manlvi Earid-ud-dm 
Abmad, Subordinate Judge of Aligarh, dated the llth July, 1879, reversing a 
decree of Mnnshi Mata Prasad, Muusif of Akrabad, dated the 22nd April, 1879, 
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share-holder; that is to say^ if the amounts bid by the stranger and 
the share-holder at auction be equal, it shall be knocked down to 
the share-holder. The rule as to the right of pre-emption in pattidari 
villages which was fixed under s. 14, Act XXIII of 1861, with a 
view to assimilating it to Act I of 1841, has been annulled by this 
section: and since it is admitted that the plaintifif made no bid 
at auction, the defendant alone having bid, and the officer con- 
ducting the sale knocked the same dowm to the bid of the latter, 
the plaintiff under such circumstances is in no way entitled to 
bring a suit in the Civil Court on the ground of pre-emptive right 
by virtue of his having filed an application for pre-emption before 
the officer conducting the sale on the date of the sale, and having 
paid earnest-money, and having paid the remainder of the pur- 
chase-money within the period of fifteen days, and for the Court 
to have made a decree for maintenauce of pre-emptive right.’^ 

The plaintiff appealed to the High Court 

Babu Jogindro Nath Ckaudhri^ for the appellant. 

Pandit Bisliamhhar Nath, for the respondents. 

The judgment of the Court {Pjeaesoh, J., and Stbaight, J.,) 
was delivered by 

•Pearson, J. — The construction put by the lower appellate 
Court on the terms of s. 310, Act X of 1877, appears tons to be 
correct. The appeal, therefore, fails and is dismissed with costs. 

Appeal dismissed. 

; ^ FULL BENCH. 

Before Sir Robert Stuartj KU Chief Justice^ Mr. Justice Peorson^ Mr. Justice 
SpanBCy Mr. Justice Oldfield, an6 Mr. Justice Straight. 

LACHMANT das (Plaintiff) u DIP CHAND (Defendant).* 

Optional and compulsory registraiion-^Aet VJII of isn XR^gisiraiion Act) ^ 

Act 111 of ISII {Registration Act), s. 50 --Act I of ISdSfC eneral Clauses 

Act}, s. 6— Registered and unregistered document. 

jyfiMj intlie case of a document executed wMle Act Vill of 1871 was in force^ 
the reristration of wMcIi under that Act was optional, and which was not registered 

’" Second Appeal, Ho, 402 of 1879, from a decree of H. G. Keene, Ksq|-, 
Judge of Agra, dated the 10th January, 1879, modifying a decree of Maulvi Munir- 
ud-din, Munsif of dalesar, dated the SStadNovem berg 1878. 
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1880 tliercander and of a document executed after Act III of 1877 had come into 

force, the. registration of which under that Act was compulsor}’-, and which was re- 

Xaohman gistered thereunder, both documents relating to the same property, that under the 
provisions of s. 50 of Act III of 1877 the registered document took effect as 
Dip Ch AND. regards such property agains'i the unregistered document, the provisions of s. 6 of 
Act I of tSt>S notwithstanding. 

The plaintiff in this suit claimed to recover Es. 82"2-3 on two 
bonds dated respectively the 11th Junej 1875, and the 24th July, 
1876, by the sale of the property hypothecated in such bonds. 
The bond dated the 11th June, 1875, was for Rs. 25, payable on 
demand with interest at the rate of Rs. 2-^-0 per cent, per mensem. 
The bond dated the 24bh July, 1876, was for Rs 21, payable on 
demand with similar interest. Neither of the bonds were register- 
ed. The defendant Dip Ohand, to ^vhom the other defendants 
had transferred the properfey hypothecated in these bonds, under a 
deed of sale, dated the 13th July, 1878, contended that the deed 
of sale, being duly registered under Act III of 1877, took effect as 
regards the property in suit as against the unregistered bonds. 
The Court of first instance did not determine this contention, but 
gave the plaintiff a decree in respect of the property. The lower 
appellate Court allowed the contention, having regard to s. 50, Act 
III of 1877, and reversed the decree of the Court of jSrst instance 
so far as it affected the property. 

On appeal by the plaintift to the High Court it was contended 
on his behalf that Act VIII of 1871, and not Act III of 1877, was 
applicable, -and, inasmuch as under the former Act the registration 
of the deed of sale was compulsory while the registration of the bonds 
was optional, the former instrument did not take effect as regards 
the property in suit as against the latter instruments. The Divi- 
sion Bench (Stnart, 0. J., and Oldfield, J.,) before which the 
appeal came' for hearing, having regard to the fact that there were 
conflicting rulings of the Calcutta and Allahabad High Courts,— 
Oghra Singh v. Ablalchi Kooer A. 1196 of 1878, decided 

the 5th August, 1879, (2) — referred to the Full Bench the follow- 
^ ing question Whether the provisions of s. 50, Act III of 1877, 
apply to give effect to the defendant’s registered . deed against 
{ ' , 0) L L* JR., 4 Calc., 536. (2) Unreporled, 


VOL. IL] 


ALLAHABAD SERIES. 


853 


plaintiff’s deeds, so as to prevent the plaintiff enforcing his mort- 
gage against the property bought by defendant.” 

Munshi Hanuman Prasad^ for the appellant. 

The respondent did not appear. 

The following judgments were delivered by the Pall Bench : — 

Stuart, 0. J.-^There cannot be the least doubt or difficulty as 
to the meaning and application of s. 50, Act III of 1877, to such a 
case as the present. I have held that opinion ever since that Act 
came into operation, and I lately gave effect to it in a judgment 
on a Division Bench, not then, anticipating the present reference. 
As to s. 6 of the General Clauses Act, it is idle to contend that it 
has any bearing whatever in such a case as this. 

Pbarsoh, J. — 50, Act III of 1877, declares that registered 
documents relating to land of which registration is optional shall 
take effect against unregistered documents ; and the word unre- 
gistered ” is defined in the explanation thereunder to mean, in 
oases where the document is executed after the first day of Jul}^ 
1871, not registered under Act VIII of 1871 or the Act of 1877. 
That definition appears to me to preclude and negative the view 
that an unregistered document of 1876 could be protected by s. 6, 
Act I of 1868, from being affected by s. 50, Act III of 1877. 
Whether such a view could be maintained was stated to be the 
point for consideration. 

Spankib, J.— In reply I would say that the provisions of s. 50, 
Act III of 1877, do apply to this case. I do not think that s. 6 
of the General Glauses Act would apply to a case of this nature, 

Oldfield, J.— -The registration of the plaintiff’s deeds is 
optional, and by s. 50 of Act VIII of 1871, which was in force at 
the time they were executed, they would take effect in preference to 
such a deed as that of the defendant though registered, since the 
registration of the latter is compulsory. . 

By the terms of s. 50, Act III of 1877, however, every regis- 
tered document, whether its registration be compulsory or optional, 
shall take effect against everj unregistered document relating to 
the same property, and hence the defendant’s document executed 
since the Act came into force will now take effect in preference to the 
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plaintiffs. The effect upon the plaintiffs is of coarse that a document, 
which was perfectly valid and effective at the time it was executed 
against any such registered document as that of defendant which 
might subsequently be executed, has now become ineffectual against 
such a document. 

I was at first inclined to consider that the Legislature could 
not have intended such a result, particularly as no provision is 
made for. enabling parties to register within a reasonable time those 
unregistered documents affected for the first time by the provisions 
of the new Act ; and I was inclined to think that the right of 
persons circumstanced like the plaintiff might be saved by the 
provisions of s, 6, General Clauses Act, whereby the repeal of any 
Statute, Act, or Regulation shall nOt affect anything done before the 
repealing Act shall have come into operation. But a careful 
examination of s. 50 and the explanation annexed to it has satisfied 
me that the application of s. 6 of the General Clauses Act will not 
save plaintiff’s document from being affected by the provisions of 
s. 50, for Act III of 1877 does more than merely repeal Act Till 
of 1871. It contains in s. 50 an express provision by which all 
unregistered documents executed at the time the former laws 
referred to in the section were in force are to be defeated by all 
registered documents of the natui-e of those mentioned in the 
section. I would, therefore, answer the reference in the affirmative. 

Straight, J.— It appears to me that s. 50 of the Registration 
Act of 1877 is conclusive, and that the defendant’s registered deed 
takes precedence of the plaintiff’s unregistered bonds. 


APPELLATE CIVIL. 

Before Mr, Justice Pearson mid Mr. Justice Oldfield* 

GrHiJLAM MUSTAFA (Plaintiff) v, HUHMAT and another (Defendants).’*' 
Muhammadan Law — Qi/t^Dawer, 

Held that the provisions of the Muhammadan law applicable to gifts made by 
persons labouring under a fatal disease do not apply to a so-called gift made in 
lieu of a dower-debt, which is really of the nature of a sale, 

* Second Appeal, No. 1286 of 1879, from a decree of Maulvi Abdul Qayum 
Khan, Subordinate dudge of Bareilly, dated the 14th August, 1879, affirming a 
decree of Shah Ahmad-ullah, Muasif of Bareilly, dated the 30th Hay, 1879, 
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The plaintiff in this snit claimed under a deed of sale possession 
of a five-biswansi share of a village called Benipur^ on payment of 
Rs. 52-8-0, being the dower-debt due to the defendant Hurmat by 
her deceased husband, Niir Muhammad. The property in suit was 
a portion of a ten-biswas share of Benipur which had belonged to 
Nur Muhammad, who died on the 25th August, 1875. On the 21st 
August, 1875, or four days before his death, Nur Muhammad exe- 
cuted a deed of gift transferring his ten-biswas share of Benipur 
to the defendant Hurmat. The consideration for this transfer pur- 
ported to be Es. 1,600, being part of a sum of Es. 2,500 which was 
alleged to be due by him to his wife on account of dower. Under 
this transfer the defendant Hurmat obtained possession of the share. 
On the 11th February, 1879, the defendant Ali Ahmad, asserting 
himself to be the owner of seven biswas and a half out of the ten 
biswas share, by inheritance from Nur Muhammad, executed the 
deed of sale in favour of the plaintiff under which he claimed, trans* 
fering five biswansis of the property to him. The plaintiff con- 
tended that the deed of gift executed by Nur Muhammad in favour 
of the defendant Hurmat was invalid, since it had been executed 
when Nur Muhammad was suffering from a fatal disease, and con- 
sequently, according to Muhammadan law, when he was incapable 
of transfering his property. Both the lower Courts found as a fact 
that the deed of gift was executed by Nur Muhammad while in full 
possession of his senses, and held that the Muhammadan law 
applicable to gifts made by a person labouring under a fatal disease 
did not apply to a gift made in consideration of a dower-debt. 

On appeal to the High Court the plaintiff again contended that the 
gift to the defendant Hurmat was invalid according to Muhammadan 
law, having been made while the donor was suffering from a fatal 
disease, 

Munshis SauuTyiciYh JPfctsdd and SuJcii Ram, for the appellant. 

Mr. Conk?i and Mir 

The judgment of the Court (Peabsoh, J,, and Oudfield, J.,) was 
delivered by 

Peaeson, J.— The proTisions of the Muhammadan law applica- 
ble to gifts made by persons labouring under a fatal disease do not 
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apply to a so-called gift made in lieu of a dower-debt^ wliicjh is 
really of the nature of a sale. Case No. 21 in Macnaughten’s Prece- 
dents of marriage, dower, divorce, and parentage is on all fours with 
the present case and entirely supports the decision of the lower 
Courts* The just claims of the heirs are not interfered with by the 
paymenb of debts which must be paid before the heirs can enter 
upon the inheritance. The lower Courts have found on the evidence 
that the executant of the deed in question in the present case was 
in his sound senses when he executed the deed;, and from the 
medical evidence it is doubtful whether he was then labouring 
under the disease which caused his death shortly afterwards. The 
appeal fails and is dismissed with costs. 

Appeal dismissed. 


Before, Mr Justice Pearson md Mr, Jtcsfwe Straight. 

BHAGWAN PRASAD (Judgment-debtor) v, SHED SAHAI (DBaRBE-HOiDER)# 
Execution of decree-^ Act X o/1877 {CIdU Procedure Code), s, 325. 

S. 326 of Act X of 1877 does not apply to a decree wliicll directs the sale of 
land or of a share in land in pursuance of a contract specifically affecting the same* 
The Court, therefore, cannot authorisse the Collector to stay the sale in such a case 
under s. 326. 

The decree in this case, bearing date the 16th August, 18 7S, 
had been made in a suit on a bond for the payment of certain money 
charging certain land paying revenue to Government with such 
payment* Among the reliefs asked for in the suit was the sale of , 
such land for the satisfaction of the bond-debt. The decree clirec- 
tei) inter alia, the sale of such property in satisfaction ofsuch dehL 
The property having been attached in the execution of the decree, 
the Collector, with reference to s. 326, Act X of 1877, represented 
to the Subordinate Judge, the Court executing the decree, by a 
proceeding dated the 17th December, 1878, that the sale of the land ^ 
was objectionable, and that the decree might be satisfied by instal- 
ments within eight years hy a lease of the land for that term ; and 
asked the Subordinate Judge to postpone the sale of the land which 
was fixed to take place on the 20th December, and to authorize him- 

* Second Appeal, No* 25 of 1880, from an order of J. H. Prinsep, Esq , Judge 
of C^wnpore,’ datied the 19th. January, 1880, reversing an order of Babu Ram TCaJi 
Chaiidkn, Subordinate Judge, dated the 11th March, 1879. 
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to provide for the satisfaction of the liecree in the manner recommen- 
ded by him. The Subordinate Judge accordingly postponed the 
sale, and on the 11th March, 1879, made an order sanctioning the 
Collector’s recommendation. On appeal by the decree-holder from 
this order, the District Judge set it aside, having regard to the case 
of Womda Khartum v. Rajroop Koer {1), 

The judgment-debtor appealed to the High Court, contending 
that there was nothing in s. 326 of Act X of 1877 confining its pro- 
visions to money-decrees. 

Munshis Prasad andiEam Prasad^ for the appellant. 

Pandit Ajudhia Nath, for the respondent. 

The judgment of the Court (Pearson, J., and Straight, J.,) 
was delivered by 

Pearson, J. — Reading s. 326 with s. 322 of the Code, we are 
of opinion that the lower appellate Court’s order, referring to a 
decree which directs the sale of immoveable property in pursuance 
of a contract specifically aifecting the same, is right; and we there- 
fore dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Straight, 
MUMFORD (Plaintiff) -y PEAL and another (Defendants).* 

Bond— -Waiver — Act IX of 1871 {Lmitation Act), sch, ii, art 75 — Cause of Action. 

The mere acceptance hy the obligee of a bond payable by instalments, which 
provides that in case of failure to pay one or more instalments the whole 
amount of the bond due shall become payable, of instalments after default does 
not constitute a “ waiver/' within the meaning of art 75, sch. ii, of Act IX of 
1871, of the obligee's right to enforce such provision. 

In the case of such a bond the cause of action arises on the first default, and 
limitation runs from the date of such default. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of Straight, J. 

~ (D L L. R , 3 Galc., S35. ~ 

* Second Appeal, No. 912 of 1879, from a decree of H. Lushington, Esq., 
Judge of Allahabad, dated the ISfch April, 1879, aflSrming a decree of Rai Makhaa 
Lai, Subordinate Judge of Allahabad, dated the 2nd September, 1878, 
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Mr* Colmn and the J unior Government Pleader (Babn Dwarha 
Wath Banarji)^ for the appellant* 

Messrs. Hill and Hoioardj for the respondents. 

The following judgments were delivered by the Court: — 

SteaighTj J.-*This is a suit brought by the plaintiiEf to recover 
from the defendants the sum of Rs. 3,9 1 7-8-6, being the amount 
of principal and interest due upon a bond bearing date the 
27th September, 1871, and executed by one James Giddens, 
deceased, of whom defendant No. 1 is the widow, by Robert Peal, 
defendant No. 2, and by one George Richards, who has not been 
included in the proceedings. The plaintiff also seeks to realize the 
amount of his claim by sale of a certain bungalow, hypothecated 
by the before-mentioned James Giddens as security for the above 
sum of Rs. 3,917-8-6, and the cause of action is alleged to have 
accrued on the 27th September, 1874, the date before which the 
amount covered by the bond was agreed to be repaid. 

Defendant No. 1 in reply states that the plaintiff volantarily 
undertook to discharge the amount of the said bond, of which the 
Uncovenanted Service Bank was the obligee, and that as security 
for doing so he had possession given him of the hypothecated bun- 
galow and received the rents therefrom for a long period of time ; 
that he promised not to charge interest for any payments made by 
him to the Bank; and that she is willing the bungalow should be 
sold to satisfy the principal debt due to the plaintiff, but not 
to pay any interest, which he had promised not to demand. 
Defendant No. 2 pleads that, as he was no party to the deed 
by which the plain tiff became assignee of the bond of the 27 th Sep- 
tember, 1871, and had no notice of the assignment, he is not liable 
to plaintiff, and that the bond was not assignable by law; that 
upon the death of the obligor James Giddens he wrote to the 
manager of the Bank, requiring him, in consequence of defaults 
that had been made in the payment of instalments, to enforce 
hypothecation by sale of the mortgaged bungalow, but that the , 
Bank failed to do what he requested, and he (the defendant No. 
2) is accordingly freed from all liability; that he was only a 
surety for the obligor and not a co-obhgor; that the suit is 
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barred by limitation, as any cause of action the plaintiff might 
have had arose on the 11th October, 1872, the date of the death 
of James Giddens, or on some prior day when the last payment in 
liquidation of the bond was made. The first Court, holding the 
plea of limitation to be fatal to the plaintiff's claim as against the 
persons of the two defendants, dismissed it to that extent, but gave 
him a decree against the property, and this decision was upheld by 
the lower appellate Court. 

The plaintiff now appeals to this Court, and the only argument 
seriously urged before us was that, inasmuch as the obligee of the 
bond took no steps to sue on the default by the obligor to pay his 
instalments, and accepted payments after default made, he must be 
taken to have waived the breach of the contract that had then 
been made. 

The case is one of some complication, and in order satisfac- 
torily to consider it, it is necessary to detail the following facts. 
One James Giddens, a Government employe and resident of Allah- 
abad, in the year 1871 seems to have been in pecuniary difficul- 
ties, and in order to tide over them be had recourse for assistance 
to the Uncovenanted Service Bank, of which a Mr. Fairlie was 
the Agent and Manager. He ultimately effected a loan of Rs. 3,850, 
and the transaction was completed on the 27th September, 1871, 
by the execution of a joint and several bond for that amount by 
himself, his brother-in-law by marriage, Mr* Robert Peal, and one 
George Richards, in which it was agreed that the Rs. 3,350 should 
be repaid by regular monthly instalments of Rs. 80 each, together 
with interest 12 per cent, payable monthly by deduction from 
each remittance or payment or otherwise added to the principal at 
the end of each half year, namely, on the 30th June and the 31st; 
December.” The first instalment was to become payable on the 
iOth November, 1871, and it waa further provided, ‘^ that iu the 
event of failure in the payment of any one or more instalments, 
and whether advice be or be not given of such default, we hereby 
jointly and severally render ourselves liable to pay up the full 
amount or such balance thereof as may become due according to 
the account current of the said Bank, with all interest and other 
charges that may or #hali be incurred oii account of the said loan* 
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Concurrently ■with the execution of this bond Janies Giddens 
by deed mortgaged a bungalo'W in Allahabad to the Bank, and 
gave authority therein to the Bank to sell the same to the best 
advantage either publicly or privately, “ should the loan of 
Es. 3,350 be not liquidated with all other charges within the time 
and in the manner agreed upon in the bond, or in case of my death 
in the interim before the discharge of the said debt.’ ’ 

It is an admitted fact in the case that the Es. 3,350 -were paid 
to James Giddens, and that he alone had the benefit and the use 
of the money. The instalments, it will be observed, had to be paid 
on the 10th of each month, and those for November and December, 
1871, were punctually discharged. But this regularity was not 
continued with those that followed, the payments being made on the 





Es. 

January lOth, 1872 

... 50 

5 > 

17th 

35 

... 30 

February 12th 

33 

... 80 

March 

8th 

33 **• 

... 80 

May 

8th 

33 

... 80 

August 

3rd 

33 ••• 

... 40 

or in all 


... 360 


On the 11th October, 1872, James Giddens died, and at that time 
there were five monthly instalments due — that is Es. 400, and this 
independent of interest, in respect of which nothing had been paid. 
Soon after Giddens’ death Mr Eairlie wrote to Mr. Richards and 
Mr. Peal, inquiring of them what arrangements they proposed to 
make to liquidate the unpaid balance owing on the bond, and on 
the 14th November, 1872, the latter replied as follows .— “ As 
you hold a collateral security in the mortgage of Mr. Giddens’ 
house, and as this mortgage was executed with the object of secur- 
ing his securities from becoming liable, or at least incurring any 
loss ini the event of any contingency preventing Mr. Giddens 
' liquidating the debt, I request you will foreclose the mortgage and 
^y the Bank’s debt. The widow of Mr. Giddens wrote to mo 
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the other day stating that she had called on you with the object 
of requesting you to take possession of the house and with it pay 
off the Bank’s claim, but that you were out. I shall feel obliged if 
you will communicate with her and let me know the result.” Upon 
receipt of this letter Mr. Fairlie does appear to have threatened to 
put the powers of the Bank under the mortgage into force^ and 
thereupon the plaintiff, Mumford, a step-brother of the deceased 
James Griddens, at the earnest solicitations of his widowed sister- 
in-law, first introduced himself into the matter by paying on the 
19th December, 1872, the sum of Rs. 450 to the Bank on account 
of the bond. In passing it may be remarked that at that date 
seven instalments, or in other words Rs. 560, was the amount ac- 
tually due. Mumford afterwards made the following farther pay- 
ments : — 

Rs. 

January 20th, 1873 225 

February 20th „ ... 225 

March 20th „ ••• 225 

675 

From this latter date to the 26th January, lo74, the principal and 
interest were allowed to accumulate till they reached Rs. 2,540, 
which sum on the 26th January, 1874, was liquidated in full by 
Mumford, who thus out of the Rs. 4,185 actually received by the 
Bank in respect of the bond had found no less than Rs. 3,665. On 
the 18th February, 1874, Mr. Fairlie on behalf of the Bank, whose 
claim had been satisfied, assigned to Mumford by deed all its rights, 
interests, and powers in the bond of the 27th September, 1871, and 
the collateral mortgage of the same date. About this time an 
aceount was opened in the books of the Bank headed James 
Giddens, Esq., in loan account with E. A. Mumford, Esq.,” 
the first item of which on the debit side was as follows 
27th January, 1874. —To amount paid to the UncovenanteJ 
Service Bank, Rs. 3,653-4-0.” It is clear that Mumford had then 
been put in possession of the hypothecated bungalow by defendant 
No. 1, and indeed^the facts establish it beyond question, for on the 
credit side of the same account will be found a succession of 
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entries down to October 2ad, 1874, recording the receipt of the 
rent of it, apparently by Mumford direct, and after that date until 
the 12th August, 1875, through defendant No. 1. The total ot the 
former is Rs. 410 and of the latter Rs. 750, or Rs. 1,116 in all. The 
balance appearing as due for the principal debt on the 12th 
August, 1875, was Rs. 3,145-8-6 and for interest Rs. 772, making 
a total of Rs. 3,917-8-6, for recovery of which sum the plaintiff 
instituted his present suit on the 17th September, 1877. 

It has been necessary to go at this length into the facts in 
order to make the point taken in appeal intelligible. The case was 
most ably and exhaustively argued before the learned Chief Justice 
and myself on three different occasions, and we took time to consider 
our judgment, in order to examine the numerous authorities quoted 
on either side. The simple and sole point for our consideration is 
whether the XJncovenanted Service Bank, the obligee of the bond 
of the 27th September, 1871, by accepting payments after default 
iaad been made in the instalments, waived the benefit of its provi- 
sions, within the meaning of art. 75, sch. ii. Act IX of 1871. 

It does not appear to me that any question properly arises 
as to the competency of the plaintiff to bring this suit, or as to the 
primary liability of defendant No. 2 under the bond. I see no 
reason to hold that the assignment of the Bank by the deed of 
18th February, 1874, was otherwise then legal, and the plaintiff 
stands in no better or worse position than his assignor. The 
terms of the bond preclude the contention that defendant No. 2 
was only a surety, and it is clear that he made himself jointly and 
severally liable as an obligor with the other two persons executing 
it It is much to be desired that the bond were equally plain and 
explicit in other respects. Its terms as to mode of payment are 
so singularly contradictory that if strictly interpreted they could 
not'have been carried out. For it was absolutely impossible to 
discharge a sum of Rs. 3,350 withiu three years from the 27th 
September, 1871, by monthly iustalments of Rs. 80, the first of 
Ibem commencing on the 10th November, 1871. To the 27th 
^ptember, 1874, by which date the bond was redeemable, would 
■^esaotly 35 months, whksh multiplied by 80 gives Rs. 2,800, or 
its. 550 short of the principal sum' covered by it, to say nothing 
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of interest. The contracting parties are not to be congratulated on 
their arithmetic^ and by their carelessness they have raised a diffi- 
culty which with ordinary circumspection might have been avoided. 
It seems to me, ho wever, that the bond must be regarded as one 
payable by instalments, on default in payment of one or more of 
which the whole principal amount then due could at once be 
demanded. To this extent its language is certain and precise^ and 
I do not know that, for the purpose of disposing of this appeal, we 
are called upon to determine what the intentions of the parties 
were, as to when and how the balance over and above the 35 
instalments should be discharged, though that it was, in some way 
and at some time, within the three years, to be forthcoming seems 
plain. Then comes the question whether default was made in the 
instalments, and if so, whether the conduct of the Uncoveiianted 
Service Bank in accepting subsequent payments amounts in law to 
a waiver. 

Both the lower Courts have in substance answered the first of 
these propositions in the affirmative and the latter in the negative. 
The ground upon which we are invited to disagree with their 
decisions is, that the finding on the latter point is in the teeth of the 
evidence, and that the mere fact of money having been received 
on account of the bond by the Bank is sufficient of itself to con- 
stitute a legal waiver. 1 cannot for a moment accede to this view. 
On the contrary, I think that the most cogent and conclusive 
proof must be demanded to establish that a party to a contract has 
abandoned a right accruing to him under its provisions on breach, 
and has entered into some fresh parol arrangement condoning such 
breach and creating new relations with the party in default, 
waiver must bean intentional act with knowledge^ and it is incumbent 
on any party insisting on a verbal agreement in substitution of a 
written contract to show that both parties understood the terms of the 
substituted agreement .”— of DamUi/ y. The London^ 
Chatham and JD our Railway Co, (1). In the present case the first 
default occur red on the 10 th January, 1872, when only Rs. 50 
instead of Rs. 80, the proper instalment, was forthcoming ; and though 
it is true that the remaining Rs. 30 were paid on the 17th of that 
(1) L. J., 36 E^., 404. 
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montli, the fiict is not altered that a cause of action had accrued to the 
Bank under the terms of the bond. In February the payment was 
two days late ; in March two days before time. In Aprilj however, 
nothing was forthcoming, and it was not until the 8th May that 
another Rs. 80 found its way to the Bank. Then there was a 
further suspension during June and July, and finally on the 3rd 
August there was a payment of Rs. 40, the last ever made by 
James Giddens prior to bis death. At that date, irrespective of 
interest, only Rs. 520 had been paid as against Rs. 720 due, and 
consequently during the period between November, 1871 and 
July, 1872, no less than three instalments, or Rs. 240, had fallen into 
arrears. Even could we hold that the two payments in January, 
1872, were so near to one another as not to constitute a default, it 
would , he impossible to place a similar construction upon the 
absence of any payment in April, 1872. Looking at all these 
facts, I see nothing whatever to establish that the Bank entered 
into any arrangement or understanding to forego the cause of 
action that had arisen on the lOth January, 1872, or that any 
fresh parol agreement qualifying the provisions of the bond of 
27th September, 1871, was ever made. But even were there 
evidence of this to bind Giddens and his representatives, it appears 
to me that an insurmountable obstacle lies in the plaintiff’s way, 
in the circumstance that there is not a particle of proof that 
defendant No. 2 was ever a party to any such subsequent verbal 
contract. On the contrary, as far as there is material for forming 
an opinion, it would seem as if Mr. Peal was all along in ignorance 
that any default in the payment of instalments had been made, 
until he received the letter from Mr. Fairlie, shortly after Gid- 
dens’ death, asking him what arrangement he proposed to make to 
liquidate the unpaid balance of the loan. It is not attempted to be 
set up by the plaintiff that as between Peal and the Bank there 
was any agreement or understanding come to in abrogation 
or substitution of the terms of the bond under which he had 
contracted, and the argument for appellant therefore really comes 
' to this, that we are to hold defendant No. 2 bound by a parol 
’ : of which he had no knowledge and to which he 

Mever gave hfe acquiescence. The plaintiff is on the horns of 
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a dilemma, either the bond of Septemberj 1871^ was superseded 
and rescinded, or it was not. If it was, the defendant No. 2 
was 110 party to its supercession and recission ; if it was not, the 
cause of action arose on the 10th January, 1872, and his 
claim is barred by limitation. To contend that the acceptance 
of subseqaent payments by the Bank from the plaintiff has any 
binding effect upon defendant No. 2 proceeds upon an entire 
misconception of the principle on which the doctrine of waiver is 
based, nor is the fact itself worthy a moment’s serious consi- 
deration in face of the demand made upon defendant No. 2 by the 
Bank, immediately after Giddens’ death, for the unpaid balance of 
jcAe Zocxn,” a pretty strong indication that at that time its right 
to the whole principal sum covered by the bond was considered 
to have accrued. The plaintiff by his assignment of the 18th 
Tebruary, 1874, took the position theretofore occupied by his 
assignor with all the rights, interests, and disabilities pertaining 
thereto, and he had abundant time, between that date and the 10th 
January, 1875, when limitation finally barred him, even after the 
27th September, 1874, the day before which the bond had to be 
satisfied, to take his claim into Court. Upon what principle the 
plaintiff alleged his cause of action to have accrued on the 27th 
September, 1874, is far from intelligible. The bond was, as has 
already been pointed out, payable by instalments, on default 
in one or more of which the w'-hole amount became due and pay- 
able, and the law is perfectly clear upon the point, that the cause 
of action in such a case accrues on the first default, from the date 
of which limitation begins to run. Decisions without end to this 
effect may be found, but it is sufficient for me to refer to Eemp r, 
Garland fl); Madho Singhr, Thakoor Per shad (2); and The Unm* 
mnanted Service Bank y. Khetter Mohan Ghose {d). It tberefore 
appears to me that the cause of action, which accrued to the Bank 
and was passed on with the bond to the plaintiff by the assign- 
ment, arose on the 10th January, 1872, and that the present suit 
is barred by limitation. The plea of waiver entirely fails. I 
would accordingly dismiss this appeal and confirm the judgment 
of the Courts below with eosts. 


(1) 12 L. J., Q. B,, 134 j a a 4 Q. 
' B.,519. 


(2) H. C. B., N.-W. F , 1873, p. 35. 
(3; H. C. E., AL-W. P., 1874, p. 88. 
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Stuaet^ 0. am so entirely satisfied with the examination 
of this case, in fact and in law, afforded by the judgment of my 
colleague Mr. Justice Straight, that I feel I need add nothing to 
what ho has so clearly and satisfactorily stated. The case of 
Mad/iO Singh V. Thakoor Perslmd (1) was a judgment of my own 
concurred in by my colleague Mr. Justice Spankie, and is correctly 
stated as an authority in support of the opinion that the cause of 
action in the case of an instalment-bond accrues on the first defiiult, 
whence limitation begins to run. The appeal is dismissed with 
costs in all the Courts. 

Appeal dismmed. 


Before Mr, Justice Pearson mid Mr » Justice StraigTit. 

BXJJHAWAN LAL (Defendant) v. SUKHRAJ BAI (Plaintife).'^ 
Attacliment’---^Gros8-decrees — Act yill of f Civil Procedure Code), 209 . 

In April, 1877, M sued 5 for money and on the lOth May, 1877, S sued. M for 
money, hoth suits being instituted in the same Court. In the meantime, on the 9th 
May, 1877, B applied for the attachment of the money claimed by M in his suit, 
and obtained an order prohibiting M from receiving, and S from paying, any sum 
“which might be found in that suit to he due by iS to M» r)n the 23rd June, 1877, 
Af obtained a decree in his suit against and S obtained a decree in his suit 
against M, S’s decree being for the larger sum. On the same day, under 
the provisions of s. 209 of Act VIII of 1859, satisfaction for the smaller sum 
was entered on both decrees, and execution taken out of &*s decree for so 
much as remained due. At the same time 8 objected to B’s attachment, hut his 
objection was disallowed. Held, in a suit by S' against to have the order dis- 
.allowing his objection set aside sfnd the propriety and legality of the set-off 
ahoTe mentioned established, regard being had to the provisions of s. 209 of Act 
Till of 1859, that the attaching order of the 9th May could have no operation or 
effect, and tliat, even if B had followed up that order and attached M^s decree 
against S, that step would not have put him in a better position, for the same 
, section being foUowed, and the decrees being essentially cross-decrees, that for 
the smaller sum became absorbed in the one for the larger, and attachment could 
not affect it. 

The facts of this case are sufficiently stated for the purposes of 
this report in the judgment of the High Court. 


* Second Appeal, No. 1X39 of 1879, from a decree of Maulvi Abdul Majid 
.. Ehan, Subordinate Judge of Ghazipur, dated the 25th July, 1879, reversing a decree 
Nilmadkab Boy, Munsif of Ghazipur, dated the 14th May, 1879. 

: ' 0) H. a B , P„ 1873, p. 35. 
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Munshi Kashi Fmsady for tte appellant. 

Munslii Hanuman Prasad^ for the respondent. 

The judgment of the High Court (Peabson, J,, and Steaight, 
J.;) was delivered by 

SteaighT; J.^ — The following facts must be recapitulated in 
order to make the grounds upon which this appeal is based intelli- 
gible. On the 24th Aprils 1877, Mahadeo Lai, defendant No. 
2 , brought a suit for work done and materials provided against 
Sukhraj Kai, the plaintiff. On the 10 th May, 1877, Sukhraj Eai, 
the plain tiffj instituted a suit on a bond against Mahadeo Lai, de- 
fendant No. 2 . On the 23rd June, 1877, the claim in each case 
was decreed, that of Sukhraj Rai, the plaintiff, being for the larger 
amount. Meanwhile, namely, on the 9th May, 1877, Bujhawan 
Lai, defendant No. 1 , lodged an application for attachment of the 
amount pending in the suit of Mahadeo Lai, defendant No. 2, 
against Sukhraj Rai, the plaintiff, and an order was made to that 
effect. It is alleged by defendant No. 1 , appellant before us, that 
notice was issued to Mahadeo Lai, defendant No. 2 , not to receive, 
and to Sukhraj Rai, plaintiff, not to pay, any sum that might be 
found to be be due by the latter to the former. The receipt of any 
such intimation is denied by Sukhraj Rai the plaintiff, but the 
matter is not very important either one way or the other in the 
decision of this case. Gn the 23rd June, 1877, the plaintiff Sukh- 
r4j Rai, having obtained leave in the execution-department to set 
off the amount of defendant No. 2 ’s decree against him, gave cre- 
dit for the amount of that decree, and deducting it from his 
own decree against Mahadeo Lai, defendant No. 2, applied for exe- 
cution in respect of the balance thereafter remaining due. About 
the same time Sukhraj Rai the plaintiff made an objection in the 
execution-department to defendant No. I’s attachment of the 9th 
May, 1677, but it was disallowed, and the present suit is brought 
to have the Munsifs order to that effect set aside and the proprie ty 
and legality of the set-off already mentioned established. On the 
25th July, 1877, Bujhawan La!, defendant No. I, obtained an order 
for the attachment of the decretal amount of Mahadeo Lai, defend- 
ant No. 2 ’s deer 0 e against Sukhraj Rai the plaintiff, and on the 
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15 til March, 1879, ho brought to sale and piircliased it. The pre- 
sent suit was dismissed by the Mimsif, but upon appeal the lower 
appellate Court decreed the claim, and Bujhawan Lal, defendant 
No. 1, now appeals on the following grounds (i) that the decree 
of Mahadeo Lal against Sukhraj Rai having been previously 
attached, it was not competent for Sukhraj Rai to apply it as a part 
set-off* to his decree against Mahadeo Lal ; (ii) that as the decrees 
were not being simultaneously executed, no set-off* could be made, 
and even if it could, it required to be sanctioned or refused in the 
execution-department and cannot be made the subject of a regular 
suit. 

The substantial point for consideration appears to be whether 
the order of the Munsif of the 9th May, 1877, attaching the amount 
of claim pending in the suit of Mahadeo Lal against Sukhraj Rai, 
was a good and valid one, and could effectually bar Sukhraj Rai 
from making a subsequent set-off of the amount of that decree in 
execution of a decree of his own against Mahadeo for a larger 
Slim. 

The provisions of Act VIII of 1859 are applicable to the case. 
It will be observed that, at the time the order of the Munsif 
was passed, no amount had been ascertained to be due from 
Sukhraj Rai to Mahadeo, and for aught that might appear to the 
contrary nothing was due. As a matter of fact, there was no debt 
owing from Sukhraj Rai to Mahadeo Lal, but Mahadeo Lal was 
indebted to him in a much larger amount, and when the two decrees 
were passed on the 23rd June, he being the holder of the decree 
for the larger amount was bound by the provisions of s. 209 of 
the old Procedure Oode to take out execution for so much only as 
remained due to him, after deducting the amount due to Maha- 
deo Lal as to which satisfaction had to be entered up. As Maha- 
deo Lal had no claim against Sukhraj Rai and no debt was due, 
the order of the Munsif could have no operation or effect, and 
though it was possibly a wise precaution of Bujhawan Lal to get 
it made, his proper course would have been to follow it up by 
attaching the decree of Mahadeo Lal against Sukhraj Rai, This 
step, however, would not have put Bujhawan Lal in a better posi- 
tion, because s. 209 being followed and the decrees being essentially 
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cross-decrees, that for the smaller amount became absorbed in the 
one for the larger, and attachment could not affect it. The appeal, 
therefore, fails and is dismissed with costs. 

Appeal dismissed. 


Before Mr. Justice Pearson and Mr. Justice Oldfield, 

DSTOCHE (Plaintiff) v. HARI DAS and anothee (Defendants).* 

Declaratory I)ecree~~, (Consequential Belief — Court-fees Act P//^1870 
[Court Fees Ael), s. 7, iv, sch, ii, 17, iii. 


In a suit for a declaration of proprietary right in respect of a house in which 
the removal of an attachment of such house in the execution of a decree was sought, 
the plaintiff did not, as 8.7 of the Court Fees Act directs, state in his plaint the 
amount at which he valued the reUef sought, nor did the Court of first instance 
cause him to supply this defect. On appeal by the plaintiff from the decree of 
the Court of first instance dismissing his suit, the lower appellate Court demanded 
from the plaintiff court-fees in respect of his plaint and memorandum of appeal 
computed on the market- value of such house, the plaintiff having only paid in 
respect of those documents respectively the court-fees payable in a suit for a 
declaration of right where no consequential relief is prayed, ffeld that the 
market-value of the property could not.be taken by the lower appellate Court to 
bethevalueof the relief sought, as the plaintiff did not seek possession of the 
nroperty and that as the valuation of the relief sought rested with the plaintiff 
Id not the Court, and as in this instance the declaration of right claimed necessarily 
carried with it the consequential relief sought, of which the value was merely 
nominal, further court-fees could not be demanded by the lower appellate Court 
froni tlie plaintiff. 


The original plaintiff in this suit, wHcb was instituted in tbe 
Court of the Subordinate Judge of Jaunpur, was one Abdul Rab- 
man He stated in bis plaint that be bad purchased a certain bouse 
at a sale in tbe execution of a decree against one Sarabbfattbews, 
that be was unable to obtain possession of it, as it was m tbe pos- 
session of a mortgagee, and that bis cause of action was the pro- 
clamation of tbe bouse for sale in tbe execution of a decree held by 
the defendant Bari Das against Sarab Matthews ; and be claimed a 
declaration of bis proprietary right to tbe_ bouse “ by setting aside 
the order of tbe 13th May, 1878, maintaining tbe attachment of tbe 


property ” in 


tbe execution of Hari Das’ decree. He further stated 


r"”v ^ , XT /V 1 Q 4.9 of 1 879 from a decree of G. E. Knox, Esq_., Judge 

» Second Appeal, Nm jg; 9 affirming a decree of Pandit J agat 
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ill Ills plaint that the market* value of the liouse was Rs. 1 ,441, He 
paid in respect of his plaint a court-fee of Rs. 10, being the fee pay- 
able under No, 17, iii, sell, ii of Act VII of 1870, in a suit to obtain a 
declaratory decree where no consequential relief is prayed. The 
house having been been put up for sale in the execution of Hari Das’ 
decree while the plaintiff's suit was pending, the purchaser was sub- 
sequently made a defendant in the suit. The defendants contended, 
inter alia^ that the plaintiff should have paid in respect of his plaint a 
court-fee computed on the market'-value of the house, which they 
alleged was not less than Rs. 3,500. The Subordinate Judge held 
as follows with regard to this contention : — “ I think the plaintiff 
has properly paid his fees according to No. 17, hi, sch. ii of Act 
VII of 1870j as no consequential relief is asked: if the plaintiff 
proves his proprietary right, the attachment and sale in execution 
of defendant’s decree will ipso facto be void and set aside by mov- 
ing the Court in the execution-department : this view is confirmed 
by the ruling in V. Ram Dial (1): in this case the sale* 

took place after the institution of the suit and the plaintiff did not 
sue for its annulment : the market- value of the property may be 
assumed to be Rs. 2,000, at which the plaintiff had valued it in his- 
objection filed under s. 278, Civil Procedure Code.” The Sub- 
ordinate Judge then proceeded to determine the suit on the merits 
and dismissed it. Abdul Rahman having subsequently conveyed’ 
his rights and interests to one Ostoche, the latter appealed to the 
District Judge, paying in respect of his memorandum of appeal the 
same court- fee as had been paid in respect of the plaint. The Dis- 
trict Judge held that the plaintiff was seeking consequential relief 
and ordered Ostoche to pay within a fixed period, in repect of the 
plaint, an additional court-fee of Rs. 200, and a similar additional 
court-fee in respect of his memorandum of appeal. These fees were 
computed on the amount alleged by the defendants to be the mai’ket- 
value of the house, rfe., Rs. 3,500. Ostoche having failed to carry out 
thisorder, the District Judge dismissed his appeal, the material por- 
tion of his decision being as follows: — The prayer in the plaint is 
for cancelment of a miscellaneous order bearing date May 13th, 1878, 
which in turn confirmed an order of attachment and brought to sale 
' 'Bhe property in suit, and for establishment of plaintiffs proprietary 
■ " " ' ■ ' (1)LL. U.,1 A14360. 
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right. The plaintiff-appellant is the lootim tenensof. one Abdnl Rah- 
man, who says he purchased the property claimed from Mrs. S. 
Matthews on the 24th August, 1876. There is on the record a 
paper dated 13th May, 1878, in which it is set forth by the lower 
Court, and admitted by both parties, that Abdul Rahman himself 
admits that he had never up to that date obtained possession of this 
property, but that it was still in the possession of one Abdullah, a 
mortgagee of the aforesaid Mrs. S. Matthew's. This fact is also set 
forth in the appellant’s plaint before the lower Court. It follows, 
therefore, that appellant’s prayer cannot be looked upon as a prayer 
for a mere declaratory decree : such a decree could only declare him 
to be the purchaser of Abdul Rahman’s rights — rights which have 
never been reduced to possession, and for which he could not sue in 
this way, seeing that he was able to seek further relief and omitted 
to do so. The prayer for establishment of proprietary right must 
be looked upon as a prayer for a declaratory decree with con- 
sequential relief ; this being the case, appellant was directed to file 
the deficient duty amounting to Rs. 400 on or before the 16th of 
this month : as he has failed to do so, his suit must stand dismissed, 
and the appeal also be dismissed with costs.” 
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The plaintiiT appealed to the High Court. 


Mr. Spanhuj for the appellant, contended that possession of 
the house was not the relief sought in the plaint, but the removal 
of the attachment. The court-fees cannot be computed according 
to the value of a relief which is not sought. In a suit to obtain 
a declaratory decree where consequential relief is prayed, the 
court-fee should be computed according to the amount at which 
the relief sought is valued, and the plaintiff should state the amount 
at which he values it— (s. 7, iv., Court Fees Act). The plaintiff 
in this suit did not state the amount at which he valued the 
relief sought, nor was he called upon by the Court of first instance 
to do so. He cannot now be called upon to state it. The value of 
the relief sought is nominal, as, if the plaintiff obtains a declara- 
tion, of right, he obtains all the relief required. The plaint and 
memorandum of appeal are therefore sufficiently stamped. 

l&t. Cmilan and Munshi Hammm Prasad^ for the respondents. 
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The jiTlgmeiit of the Court (Peaeson, J.j and Oldfield^ J.^) 
was delivered by 

Pearson, J. — The lower appellate Court lias dimissed the 
appeal preferred to it apjiarently on the ground that the appellant 
had not paid a snm of Rs. 400 demanded from him as courfc-feos 
due in respect of the consequential relief sought by him in the suit 
on the plaint and the memorandum of appeal, and has on the same 
ground also dismissed his claim which had been dismissed on the 
merits hy the Court of first instance. The lower appellate Court 
has assumed Rs. 3,500, the market-value of the property as alleged 
by the defendants, to be the value of the consequential relief sought, 
but the consequential relief sought was not the possession of the 
property, but the removal of an attachment from it. 

The value of the relief sought should have been stated in the 
plaint. It is not stated therein ; and the Court of first instance did 
not cause the defect to be supplied. The plaint states the value 
of the property to be Rs. 1,441, but that amount cannot be taken 
to be the value of the relief sought. Under the Court Fees A.ct, 
the valuation of the relief sought rests with the plaintiff and not 
wdth the Court. In this particular instance the declaration of the 
right claimed necessarily carried with it the consequential relief 
sought, of which the value was merely nominal. We accordingly 
set aside the lower appellate Court’s decree and remand the case 
to it for fresh disposal on the merits. The costs of this appeal 
will follow the event. 

Cause remanded. 


Before Sir Robert Stuart^ Kt., Chief Justice^ and Mr, Justice Spankie, 

THAKURTA (Defendant) v, SHEO SINGH RAI and another (Plaintiffs).* 

Suit for money due on accounts stated— Act I X of 1 871 ( Limitation Act'), sch. ii, 
art ^9,— Act XV of {Limitation Act), s. 2, sch, ii, art 
acquired under Act IX of Suit for money lent. 

The plaintiff sued the defendant for money due upon accounts stated between 
them in December, 1874, when Act IX of 1871 was in force. Such accounts 

* ■* Second Appeal, Noi' 9S7 of 1879, from a decree of R- M. King, Esq., Judge 

of Heemt, dated the 20th June, 1879, reversing a decree of Babu Kashi Nath 
Biswas, Subordinate Judge of Meerut, dated the 24th December, 1878. 
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were not signed by the defendant The suit was instituted after Act XV of 1877, 
which repealed Act IX of 1871, had come into force. Held that the plamtiif’s 
right to sue upon such accounts within three years from the date the same were 
stated was not a ‘‘title” acquired under Act IS of 1871, within the meaning of s. 2 
of Act XV of 1877, which, under the provisions of that section, was not affected 
by the repeal of Act IX of 1871, and the suit was not governed by the provisions 
of Act IX of 1871, but by those of Act XV of 1877, and that, therefore,. the accounts 
not being signed by the defendant, the plaintiff could not claim the benefit of art. 64 
of sell, ii of the latter Act, but must be regarded as suing inerely for money lent. 

The facts of this case are sufficieatly stated for the purposes of 
this report in the order of the High Court remanding the case to 
the lower appellate Court. 

Mr. ConVin and Babn Joginclro Nath Chaudhrty for the appellant 

Mr. Colvin and Mmishi Hanmnan Prasad^ for the respondents. 

The High Court’s (SimiiTj C. J., and Sfankie, J.J order of 
remand was as follows : — 

.Order of Remaxd. — The plaintifiP-respondeat sued to recover 
a sum of money upon an account stated .on the 14th December, 
18745 between defendant and himself; which, however; was not 
signed by the defendant or his agent duly authorised in this behalf. 
The Subordinate Judge held that the claim was barred by art. 64; 
sch.ii of Act XV of 1877; the new kw of limitation. It is not 
necessary to give his reasons; which indeed are not veiy clear: one 
item of Bs. 15; however; the Subordinate Judge thought might be 
in time under art. 64. Go the merits, however; he held that there 
had been no a^ijustmeiit of accouats on the day named, and lie 
appears to have discredited the plaintiff’s claim altogether; includ- 
ing the item of Rs. 15 referred to above; and he dismissed the suit. 
The plain tiflF in appeal to the Judge urged that Act IX of 1871 
applied and not tlie more recent Act. The Judge, considering the 
hearing of s. 2; Act XV of 1877; of the words nothing herein shall 
be deemed to affect any title acq^^uired under Act IX of 1871;” 
held that plaintiff had acquired a right under that Act to sue on 
accounts stated within three years from the date upon which the 
accounts were stated, and also that Act XV of 1877 did not bar 
the claim On the merits the defendant had contended that all his 
accounts \vitli plaintiff hud been settled and closed in HJd? Sambat. 
He had failed to establish this plea, producing no aceounts of his 
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own, ilioiigli oil a ibnnnr occasion lie had relied upon his books in 
proof of money bein^ duo to luin. On the other hand, the Jud^e, 
for reasons uss!o;ued l)y him, liohl the books prodnt‘,(Ml by plaintiff 
and otiier evi lonco on his behalf to be entirely satisfactory in proof 
of the truth of the claim, \vhicli he decreed in full with costs, 
reversing the decree of tlie Subordinate Judge. 

It is contended that the suit is certainly governed by tlie pro- 
visions of Act Xy of 1877, that no balance in adjustment of 
account was proved, and that the reasons assigned by the J adge 
tor accepting the plaiutiirs accounts were insiifBcient. It appears 
to us that the Judge has misapprehended s. 2, Act XV of 1877. 
The words title acquired, or to revive any right to. sue barred 
under that Act, or under any enactment thereby repealed,” do not 
aSect the claim in the way suggested by the lower appellate Oourt s 
a right of action is one thing and the completion of a title is another 
thing. The plaintiffs right of action did not accrue by reason 
of Act IX of 1871, but because, according to his averment, on a 
certain clay a sum of money was found to be due to him from the 
defendant on accounts stated between them. The limitation law 
simply provided a period within which the right of action must be 
exercised. The plamtiif acquired in this case no ^Hitle,” to use the 
words of the Act, under Act IX of 1871, or any other xicts thereby 
repealed. Act XY of 1877 is certainly the law of limitation to 
be applied to the suit. 

But the claim as brought upon an account stated is not covered 
by art. 61, Act XV of 1877. inasmuch as the accounts though 
stated in writiog are not signed by the defendant or his agent 
duly authorised in this behalf. The plaintiff, therefore, cannot claim 
the benefit of this article, and if the suit is to be entertained at all, 
the claim must be brought under some other article in sch. ii, if 
the plaintiff desires to save limitation. The Judge has found in 
fovour of the correctness of the plaintiffs accounts and the indebted- 
ness of the defendant, and has, on the evidence, held that defendant 
did not settle and close accounts with plaintiff as contended in 
Sambat 1927. Assuming, then, tliat the plaintiff* cannot avail liim- 
, self of the limitation provided in art. 64, Act XV of 1877, he may 
‘ he regairded as suing merely for money lent to the defendant, and 
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it may be that some portion of tlie moneys lent may not be barred 
by limitation and therefore is claimable from tlie clereiidaoty and 
tinder the Judge’s view of the case any such siiin would still be due. 
The Subordinate J udge has suggested that Es. 15 are widn'ii the 
period of limitatioiij if art. 64 does not apply to the clami, but this 
would not be sufficient to enable us to dispose of the appeal. 

Tlie Judge should ascertain and determine w!i ether any and 
what sums included in the claim are •within the period of lioiita- 
ti#n of three years from the dates of the loans of such siims^ and 
return his finding on this issue. On receipt of the finding one week 
•will be allowed for objections^ and at the expiration thereof the appeal 
will be decided. 

Cause remand eiL 

Bcfvrc Justice Pearson and Mr, Justice Straight. 

SHEO PARTAB NARAIN SINGH (Defisndant) SHED GHOLAM 
SINGH (Plaintiff),* 

Aj>i:>cal leken presented — Memorandum of Appeal insufficiently stamped — Act X of 
1877 (Ciml Procedure Code), s. 54 (b)— Xmziditio??. 

Por the purposes of limitation^ an appeal is preferred when the memoran<lum 
of appeal is presented to the proper officer, and not when, where the memorandmu 
^jf appeal is insufficiently stamped and is returned in order that the deficiency may 
be supplied; it is again presented (1). 

When an appellate Court returns an insufficiently stamped memorandum of 
appeal in order that it may be sufficiently stamped, it should fix a time williiii 
Which the deficiency is to be supplied (2). 

The defendant in this suit preferred an appeal from the decree 
of the Court of first instance on the 23rd Juue, loTO, within the 
period of limitation allowed by law. The lower appellate Courts 
oil the 5th July, 1879) being of opinion that the memorandum of 
appeal wvas written upon paper insufficiently stamped, returned it 
to the defendant in order that the requisite stamp-paper might be 
supplied, without fixing any time within which the same should be 
supplied. On the ISth July, 1880, the defendant, having supplied 
the requisite stamp-paper, again presented the memorandum of 

* Second Appeal, No. 1322 of 1879, from an order of J. W. Power, Esq., 
Judge of Ghazipur, dated the 18th July, 1879, rejecting a memorandum of appeal 
from a decree of Munshi Manmohan tal, Muusif of Ghazipur, dated the 26th 
May, 1879. 

G) See also Jaga7i Nath v. Aa/man, I. L. E., 1 All., 260, and the Indian Limita- 
tion Act, s. 4, Explanation. 

(2) See also Jayan Nath t. Jaiman^ 1. L. B., 1 AH., 260. 
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appeal to tiie lower appellate Court. The lower appellate Court 
— — ■ it on the ground that the time prescribed !\y law for the 

Snuo Pabtab j ' _ ” 

Harain Hinge appeal had expired. 

'D- ' 

The defendant appealed to the Higli Court. 

Pandit and Munshi Sukh liani^ hir tlie appellant. 

Slunslu Ilamimmi Prasad and Lala L(dta, Prasad^ for the 
respond cut. 

The portion of the judgment of the Court (Pearson, J., and 
Straight, J.,) material to the purposes of this report was as 
.follows : — 

Pearson, J. — The memorandum of appeal to the lower 
appellate Court was presented on the 23rd June, 1879, admittedly 
within time. The lower appellate Court was therefore wrong in 
declaring on the 18th July following that the appeal was not within 
time. The orders passed by the lower appellate Court ou the 23rcl 
June and 5th July in the matter of the deficiency of the court-fee 
were not in accordance with the provisions of s. 54 (6), Act X of 
- 1877. The Judge should have fixed a time withiu which the 

deficiency was to be paid up, and on the expiry of that period, in 
' the event of its not being paid up, should have rejected tlie appeal. 

Having regard to the irregularity of the lower appellate Court’s 
procedure, we must allow the appeal, and, reversing the Judge’s 
order, direct him to place the appeal on his file and proceed to dis- 
pose of it according to law. We make no order as to costs. 

Appeal allowed. 
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Before Sir Molert Stuart, Kt, Chief Justice^ Mr, Justice Pearson, Mr. Justice 
SpanMcy Mr. Justice Oldfe.df and Mr, Justice Straight, 

IS RI SINGH (Defendant) ^7. GANG A and ANOTHKE (FXiAiNTirFs).* 

Wajih-ul--arz--‘Pre-emption-‘Act XIX of 1873 P, Land- Revenue Act), 

61, 65, 91, 257— i?ecord[-o/-/?r^/i^5. 

A wajih-ul-arz prepared and attested accor<5mg to law is primd facie evidence 
of the existence of any custom of pre-emption whicli it records, such evidence 

* Second Appeal, No, 720 of 1879, from a decree of G. E. Knox, Esq., Sub- 
ordmate Judge of Allahabad, dated the 28th March, 1879, reversing a decree of 
Bahu Mritonjoy Mukarji, Munsif of Allahabad, dated the 20th November, 1878. 
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being open to be rebutted by any one disputing f;ncb custom. When sucli a 1880 

wajib-ul-arz records a right of pre-emption by contract between the share-holders, ■ — 

it is evidence of a contract binding on all the parties to it and their representatives, Isur Sinou 
•and there will be a presumption that all the share-holders assented to the niaking 
of the record and in corisegaeiiee were consenting parties to the contract of which 
it is evidence, and it will be for those shareholders repudiating such contract to 
Tebut such presumption. 

This was a reference to the Fall Bench by a Division Bench 
(St 0 arTj 0. J .5 and IStraihht^ J.) The facts giving rise to the 
reference and the points of law referred will be found stated in the 
order of reference^^ which was as follows 

Stuart, 0. J. — This is a second appeal from the judgment of 
Mr, G, E. Knox, acting with powers as a Subordinate Judge in 
the district of Allahabad, in a suit in which the plaintiffs claim a, 
right of pre-emption in preference to the vendee, Babu Isri Singh, 
defendant Ko. 5, who is a stranger. The clause in the wajib-ul-arz 
is paragraph twelve, and is in these terms.— A sharer in the patti 
•shall have a right to purchase at the time of sale and mortgage at 
the price offered by a stranger in preference to a sharer in another 
patti.” This is certainly not very clear, and it is difficult to know 
what is meant by it unless we hold that stranger ” and sharer 
in another patti” are synonymous, which was probably intended, 
indeed, must have been intended, for otherwise the paragraph has 
fio meaning. We may take it, then, that the paragraph means that 
a sharer in a patti shall have a right of pre-emption over a stranger 


vendee. 

The Muiisif found that the wajib-ul-arz had not been signed 
by the vendors, and that there was no evidence to show that they 
consented to be bound by its terms, and he, therefore, held that the 
wajib-ul-arz was not binding upon them or the defendant- vendee. 
In appeal to Mr. Knox, he found that the wajib-ul-arz in the case 
had been prepared in accordance with the rules prescribed by the 
Board of Eevenue for the guidance of Settlement Officers under 
Act XIX of 1873, s. 257, and the conclusion he arrived at was, 
that although the wajib-ul-arz had not been signed by the vendors, 
the right of pre-emption had been recognized ” by the share-hold- 
ers, and was binding on each one of the brotherhood. He therefore 
held that the vendors were bound to offer the share to the plaintiff 
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'before (lis|>osiRT ton. sfcrani^er. The Snhordiieito Jnd^o t’liere- 
iV>re decreed {be aj^peal to liiiii, rever^^ed the decree of the Miinsifj, 
and granted the plaintiif the right of pre-emption cbuined. 

In second a|)i)eMl to this Court it is contendiMjj as had ben 
foniKl !)y the Mansi f, that the W(fjil)-ul»»ar^^ having not only not, Inren 
signedj lait not liaving been assented to l)y the vendors, the ]>:ira- 
grapli respecting the right of pre-emption was not binding ()n theirn 

The word '^M'ecognized ” used by the SulK>rdinate Judge is 
rather a loose term in a judicial finding, but taken in connection 
with the Subordinate Judge’s decretal order, it must mean that the 
imjib-ul-arz;^ though not actually signed, had been assented to and 
accepted by the share-holders, and the question before us is vyhether 
such assentj without actual signature^ is sufficient to hold all tlie 
sharers bound by the it- wZ-ars generally, and in particular by 

the proviso respecting the right of pre-omptidn. It is also to be 
observed that the record-of-rights in the case appears to have been 
prepared under s. 62 of the Revenue Act, which provides, among 
other things, that the record shall contain a list of all the 
co-sliarers5 and by s. 90 of the same chapter of the xict it is pro-» 
vided that the Board shall, from time to time, prescribe tile form 
in which the record is to be made up* The Board have, in fact, 
issued rules for the formation of the record-of-rights which is to con- 
sist of three stateinents, the third being the tvajib-^ul-’arz^ which is 
[defined to be a record of village-customs. fc5uch being the character 
of the record-of-rights in the case before ns, it must be presumed 
that the condition of pre-emption in the wajib-ul-a7’'z wsLS known to 
the vendors, and it was not enough to contend that it was not 
binding on them and their vendee simply because the ioajib-^iil--a%z 
yvas not signed by them, and that there was no other evidence to 
show that they had expressly consented to its terms. 

1 have carefully examined the rulings of this Court in pre-emp- 
tion suits, and the following appear to be the principle of these : — ■ 
In Ckowdhree Brij Lall v, Gooo^ Suhai (1) it was held that the 
wanh-vl-arz is to be regarded rather as an official record of usages 
• ojr. agreements than as a contract. In Sheoumher Sahoo v. Bhoioanee 
' C) H* c- r., isse-ar, p i 28 . 
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J)een ( 1 ) it was ruled that claims of pre-emption might be made both 
on contract and custom. In Dabee Dut v. Enait Ali ( 2 ) it was laid 
down that ii lo a jib- td-arz is not a mere contract, but a record of 
rights made by a public officer^ and it would, therefore, follow 
that without attestation or signature by the sharers the wajib- 
td-arz wms entitled to weight as evidence of custom. In Chadami 
Lai V. Muhammad Bakluh (3), it appears to have been decided 
that the wajib-ul-ar^ is a special agreement, and that it ex- 
cludes evidence of custom. This perhaps, as a general proposi- 
tion, is a doubtful ruling, especially in regard to another definition 
which has been given of the wojib^xd-arz^ that it is a record of 
custom, and it is so called in the Revenue Act XIX of 1873. 
In Maratih Ali v. Abdul Flakim (4), it also appears to have 
been ruled, altbough not very clearly, that the toajib-uLm^z must 
be held to exclude evidence of custom, but that depends on the 
terms of the laajib-id-arz^ and the nature and scope of the custom ; 
the two might not be inconsistent, xind there are numerous cases 
not reported, in which the decisions appear to have been hastily 
written on tlie paper-books, to the effect that the wajih-uLarz was 
primcl facie evidence of custom, and that to be binding on sharers 
it was not absolutely necessary to be signed by them, but by 
their silence showing acquiescence, they must be understood to 
have accepted or acquiesced in its terms. 

No exception can be taken to the record -of- rights in tliepre.sent 
.ease, seeing that it has been prepared according to the provisions 
of the Revenue Act XIX of 1873, and the rule I deduce from the 
the Revenue Act and the rulings I have referred to is, that the 
mfjibM-arz is a public record-of-rights, primd faeie binding on all 
the CO- sharers; that it is not binding on any sharer in the patti 
who has expressly repudiated it, but that it becomes a contract 1 
binding on all who may have signed it, or who may be taken by 
!hcir ac([iiiese 0 nec, express or implied, to have accepted its provi- 

sions* , ■■ ■ ■ 

Such is my understanding of the law on the subject, but I desire 
to refer ilie nuitier to the bhili Beneh of the Court with the following 

{Vi H. (\ N.-W. p., 1S70, p. OP. I. L. R., 1 All., 

(^‘21 U. O. IL, N.-W. I\, 1S70, p 395. (i) L L, IL, 1 AH, 5(37. 
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qnesiions : — (i) Is ilie wajib-nUan to bo rogafile<! as a public 
r(K^c>rtl-*(>f“riglits, prfaia /aci'e bind i tig o>> all the co-sliarers, but wliich 
iTKiy be reiaidiated by any of the sliarers on ooniiiig into the 
pjitti? (ii) Does the wajlh-ul-arz bocouio a contract when it is either 
expressly or by necessary iinpli cation or accpiiescence assented to 
by the co-sliarers ? 

Straight,. J. — I fully couear in ilie reference to the Full bench 
of the two (pi istioiis propounded by the learned Chief Justice; 

Mr. Conlcuiy Mi\ Colainj and Muiishi Ilanuman Pramd^ for the 
appellant. 

Pandit AjHdhm Natli^ Babn Oprokash Chandar Mukarji^ and. 
Lala Ram Prasad, for the respondents. 

The following judgments were delivered by the Full Bench 

Stuabt, 0. J.— After hearing the argument addressed to us in 
Full Bench, I remain substantially of the opinion expressed in my 
referring order ; but I desire now to add one or two observations. la 
the first place I have to express my regret that my statement of 
the case of GJiadami Lai v. Muhammad Bakhsh (1) is not quite accu- 
rate and scarcely does justice to my colleagues, Pearson, J., and; 
Oldfield, J., who decided it. I state that by their judgment ^4t 
appears to have been decided that the wajib-ul-arz is a special 
ao-reement and that it excludes evidence of custom,” adding that ^Hhis. 
perhaps, as a general proposition, is a doubtful ruling,’^ and so it 
undoubtedly would be as a general proposition. But again looking 
into the report of the case I find that the suit was for pre-emp- 
tion founded on a special agreement which the wopb-ul-arz. in that 
case was considered to be, and notf’ as the judgment states,/^ on 
any well-established custom apart from the contract made under the- 
administration-paper.” So that the case really lays down no general 
principle of law excepting perhaps this, that a wajih-uUarz may be 
a contract or agreement complete in itself under which evidence of 
any contradictory custom would be excluded, 

T have next to remark that, as s. 91 of the Revenue Act XIX of 
1873 was suggested at the hearing as supplying an answer to the- 
(1) L L. E., 1- All., 563, 
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first question in the order of referencej that section has not in my 
opinion such effect. It simply provides that ^^all entries in the 
record so made and attested shall be presumed to be true until the 
contrary is proved.^’ But it does not necessarily follow that such 
entries are primd binding on the co-sharers. On the contrary, 
I believe that, according to the practice recognized by the Revenue 
Department of these Provinces, entries in the record-of-rights are 
not binding on those who have attested and signed it, but they may 
be contested and the parties allowed to prove that the record is 
wrong, unless the entries have been made by order of the settlement 
officer when they would appear to be considered primd facie binding. 

In regard to the second question in the order of reference, I 
have been struck by a remark made by my colleague Mr. Justice 
Spankie that, if the rdajib-ul-arz is to be looked upon as a contract, it 
might be required to be stamped, and he would prefer that entries of 
such a nature should rather be regarded as evidence of the agree- 
ment. I gladly adopt this view which, besides stating the law in 
very appropriate terms^ has the merit of avoiding any infringement 
of the Stamp Act. "With these modifications, I would answer both 
questions put to the Pull Bench in the referring order in the affir- 
mative, leaving any farther expression of my views till the case 
which gave rise to the reference comes back to my colleague 
Straight, J,, and myself as the referring Division Bench. 

Oldeield, J.— ^The wajib-nl-arz o|* administration-paper forms 
part of the record-of-rights of a mahal which is prepared under the 
provisions of s. 61 and following sections of the Land- Revenue Act, 
and with reference to the provisions of s. 65 and the rules framed 
under s. 257, it is a public record, inter alia, of customs and rights 
affecting the share-holders of the mahal and including such as relate 
to pre-emption. The right of pre-emption may be founded on the 
Muhammadan law, or, as is more generally the case, where it affects 
Hindus, on long established custom having the force of law, or on 
special contract between the share-holders, and the wajib-'ul-arz may 
record the practice of pre-emption as based on any of these grounds, 
and the entry may be either evidence of custom or of the contract. 
The law (s. 90, Laud-Revenne Act) prescribes that the recjrd-of- 
rights shall be drawn up in a form and attested in a manner to be 

125 
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prescribed by tlia Board of Bcvemic, and s, 91 of tbo Act directs 
that entries in the record so ntadc and attested shall be pre- 

sumed to be true till the contrary is proved.” Sneh being the 
legal presumption in favor of the truth of the entries in the record- 
of-rights, and CiUisidering tlie public character of the document 
and the puhlicity with which it is prepared, there can be no doubt, 
when it has been pre{>ared and attested in the form and manner, 
prescribed by the. Board of Revenue, that the ivajib-iil-^arz becomes 
prinid facie evidence of the existence of any custom of pre-emption 
Avhich it records, open to be rebutted by any one disputing tlie 
custom ; and wdien it records a right of pre-emption by contract 
between the share-holders, it is evicfence of a contract binding all the 
parties to it and their representativlfs, and there wdll be a pi’esuinp- 
tion that all the share-holders assented to the making of the entry, 
and in consequence were assenting parties to the contract of which 
it is evidence, and it will be for those repudiating the contract to 
rebut this presumption. 

A ease,— CAadami Lai v, Muhammad Bahlish (1), — which was 
decided by Mr. Justice Pearson and me, has been noticed in the 
order of reference of the learned Chief Justice, and I wish to add, 
■with I'eference to some remarks on the judgment in that case, that 
I* do not find that we ruled that the loajib-ul-arz is a special agree- 
inerit and that it excludes evidence of custom.” All we said w’ as 
that the plaintiff in the case before us had brought his claim on the 
contract in the recent administration-paper and not on any well 
established custom, and we refused to allow him to shift the ground 
of his action, but we expressly observed that an entry of the right of 
pre-emption in a former administration-paper might be evidence 
towards proving a custom though it does not necessarily establish it. 

Pearson, J.— T concur in the remarks of my learned culleagne 
Mr. Justice Oldfield on the questions referred to the Pull Bench. 

Spakkie, J. — In reply to the first question I would say that s, 
90 of Act XIX of 1673 authorises the Board of Revenue from 
time to time to prescribe the form in which the record to be made 
-mder , the provisions of Chapter III of the Act shall be drawn up 






(1) 1. L, Evl All. 56^. 
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and the manner in which it shall be attested. Accordingly, orders 
have been drawn out by the Board, and the Icheicat and the wn.jib' 
ul-arz, which form a portion of the reoord-of-rights, are to be attest- 
ed by the Settlement or Assist-ant Settlement Officer in the pre- 
sence of all the lambardars of each raalial or their authorised ao-ents. 
and as far, as possible of all other persons whom they may concern, 
and* shall be signed by the SeUlement Officer or Assistant Settle- 
ment Officer and by all the lambardars and the patwari. When 
a document has been so attested, all the entries in the record shall 
be presumed to be true until the contrary is proved, as provided 
by s. 91. Such a record is prbnd facie binding on all the co- 
sharers, and cannot be repudiated by any one succeeding to or 
acquiring a share except as permitted by s. 91. 

As to the second question, I would say that the 7mjil)-’vl-arz is a 
record of those arrangements made by the Settlement Officer in 
accordance with the provisions of s. 65, cl. (e) of which includes in the 
record so formed any other matters which the Settlement Officer may 
be directed to record tinder rules framed under s. 257 of the Act, and 
the document must be attested and drawn up as provided by s. 90 : 
amongst other matters the Settlement Officer is required to record 
the custom relating to pre-emption in the village. The wnjih-uUarz 
then is a record of village-customs. But when it relates to pre-emp- 
tion, it may record the custom erdsting in the raahal or the agree- 
ment which the share-holders have already made amongst themselves. 

I do not look upon it as the contract itself, for as such it might 
require to be stamped, but when it recites the fact of the existence 
of any agreement amongst the share-holders as to the conditiou 
iinder which pre-emption might be claimed, I would regard the 
entry as evidence of that agreement. In either case, the custom, 
if it exists, is binding upon the share-holders, or they are bound by 
an agreement which can be proved, and the nature of which has 
been recorded in the administration-paper for the guidance and in-^ 
formation of all the share-holders, a document in which the truth of 
the entries is to be presumed until the contrary be shown. 

StraxOb^t, J.-^I agree with my honorable colleague Mr, Jnstice 
Spankie, 
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Before Mr. Juatke Pearsim^ Mr. Jmike SpanUef and Mr. Jmtice Straight 

LACIIMAN FRASAl) (Defbnpant) v. BAHADUE SINGH and otiieks 
(Plaintiffs.) * 

iV^j-ewipiion— Cawsfi of Action^ Couditioml sah-^Second appeal-- Act X of 1877 
{Civil Procedure CiHle)^ ss^ 542, 584, 687. 

Per Pe ARSON, J. and Straight, J. (Spankib, J. dissenting) —That in dispos* 
ing of a second appeal the High Court is competent, under s. 542 of Act X of 
1877, to coDbider the question whether the plaintiff has any cause of action or not, 
although such question has not been raised by the defendant-appellant in the 
Courts below or in his memorandum of second appeal, but is raised for the first 
time at the hearing of such appeal. 

Also per Pearson, J. and Stiiaight, J. (Spankib, J. dissenting). — That the 
cause of action of a person claiming the right of pre-emption in the case of a con-^ 
ditional sale arises when the conditional sale takes place and not when it becomes 
absolute ; and therefore, where a conditional sale took place in 1867, and after it 
liad become absolute a person sued to enforce his right of pre-emption in respect 
of the property sold, basing his claim upon a special agreement made in the interval 
between the date of the conditional sale and the date that it became absolute, and 
alleging that his cause of action arose on the latter date, that the suit was not 
maintainable, 'the plaintiff having no right of pre-emption at the time of the 
conditional sale. 

One Umeda Singh on the 3rd May, 1867, executed a deed of 
conditional sale in respect of a two-anna share in mama Tiharbhan 
in favour of Laohman Prasad, the defendant in this suit, who was 
not a co-sharer of the village, but a stranger. Application was 
made under Regulation XVII of 1806 for foreclosure, and on the 
12th August, 1875, the year of grace having previously expired 
on the ISth February 1875, the conditional sale was declared 
absolute. Lachman Prasad subsequently preferred a suit against 
Umeda Singh for the possession of the property, and obtained 
a decree in execution of which on the 26th September, 1875, 
possession of the property was delivered to him. On the 11th 
Lecemher, 1875, one Jagraj Singh, a shareholder of mauza Tikar** 
bhan, instituted the present suit against Lachman Prasad to estab- 
lish his right of pre-emption in respect of the property, founding 
such right upon a special agreement recorded in the administra- 

* Becond Appeal, No. 716 of 1879, from a decree J. H. Prinsep, Esq., 
'Judge of Cawnpore, dated the 4th April, 1879, reversing a decree of Babu Bam 
Kali Chaudhri, Subordinate Judge of Cawnpore, dated the 20th March, 1878. 
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tion-paper of mauza Tikarbhan which was dated the 6ch Pehruary, 
1873. The terms of that document relating to the right of pre-emp- 
tion were that the custom in the neighbourhood was that when any 
sharer sells his share, first his co-sharers, next his sharers in the 
patti, afterwards his sharers in the thoke, then a stranger, may get 
it, and that the proprietors of mauza Tikarbhan also approve of the 
aforesaid custom. While the suit was pending Jagraj Singh died 
and his sons were made plaintiffs in his stead. The Court of first 
instance dismissed the suit. On appeal by the plaintiffs the lower 
appellate Court gave them a decree. On second appeal by the de- 
fendant to the High Court the learned Judges of the Division 
Bench (Pbarsoh, J,, and Spankie, J.,) before which such appeal 
came differed in opinion on the point whether the question whether 
the plaintiffs had any cause of action or not could be considered 
on second appeal, such question not having been raised by the 
defendant in the Courts below or in his memorandum of second 
appeal, but having been raised at the hearing of such appeal ; and 
on the point whether the plaintiffs had any cause of action or not. 

The Senior Government Pleader (Lala Juala Prasad) and 
Munshi Hanuman Prasad^ for the appellant. 

Pandits Ajudhia Nath and Bishambkar Nathj for the respondents. 

The material portions of the judgments of the Judges of the 
Division Bench were as follows : 

Pearson, J.— But the material point for determination in my 
opinion is whether a valid cause and right of action accrued to 
Jagraj Singh on the 13th February, 1875, and that question I am 
free and competent to consider under s. 542 of the Procedure 
Code. I observe that the sale of Umeda Singh’s share to the 
defendant did not take place on that date. His share had been 
sold conditionally, it is true, so long before as the 3rd of May, 1867. 
What happened on the 13th February, 1875, was merely that the 
sale became absolute. Ho fresh transfer was made, but the charac- 
ter of the transferee’s possession was modified by the operation of 
the terms on which the original transfer had been made. The tran- 
saction commenced on the earlier and came to an end on the latter 
date. JSo new transaction was effected on the latter. The clause 
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in tlie imjih-td-arz dated 6tli Febniarv, 1873, must, I conceiee, 
be held to refer to future not to past transaetions. Umeda Singli 
did not sell his share after the date of the ivajlb-'ul-'arZf but 011 !/ 
failed to redeem it from mortn;age. He was not when the year of 
grace was expiring in a position to otfer the property to Jagraj 
Singh. He cotild not have impowered Jagraj Singh to redeem 
it as his substitute. At the time of conditional sale it is not sliowu 
that any right of pre-emption was possessed by the proprietors of 
inanza Tikarblnin. I conclude, therefore, that the present suit is 
unmaintainable, and I would decree the appeal without costs, revers- 
ing the lower appellate Court's decree and restoring that of the 
Court of first instance. 

Spankie, J. — I regret that I cannot agree" with Mr. Justice 
Pearson in the latter part of his judgment. The objection taken 
by my honorable colleague is not one taken by appellant in 
the Court below, nor indeed in this Court. I admit that under s* 
542 the Courtis not confined to the grounds set forth in the memo- 
randum of appeal. But the chapter in which the seotion is found 
refers to appeals from original decrees. I am aware that s. 5*S7 of 
Act X of 1877 provides that the provisions of Chapter XII should 
apply as far as may be to appeals from appellate decrees. But the 
words as far as may be ” are of importance, and they should be 
considered with reference to s. 584, clauses (a), '"6) and (c). On no 
other grounds than those allowed by the section does a second appeal 
lie. The objection on which my honorable colleague relies was not, 
as we have se»m, raised below, and I doubt whether we can now set 
aside the Judge’s decision solely up>on the objection taken by my 
colleague. I certainly think it was for the appellant to urge that 
there was no valid cause and right of action on the grounds taken 
by my honorable colleague, and it was not for the Court to make the 
objection in second appeal. But, however this may be, I go farther, 
and would say that there was no sale without power of redemption 
until the foreclosure had been completed, and defendant had obtained 
a decree for possession as owner. Until these conditions fiad been 
fulfilled the transaction was one of mortgage and a power of 
redemption remained. After these conditions had been fulfilled and 
rendered valid by decree of Court, the transaction once partaking of 
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a double character becauie a single one, and ari absoltite sjile’ and 
possession was given under the sale-deed. On this the plaintiff’s 
cause of action arose, and under the terms of the administration- 
paper, he was at liberty to bring or' continue this suit. 

I would remand the appeal to enable the J udge to determine 
the amount of the sale-consideration on payment of which the plain- 
tiffs would be entitled to obtain the property in suit, and to fix a 
period within which that amount should be paid. When the lower* 
appellate Court returns the finding on this point, one week may 
be allowed for objection^ and on its' expiration I vTottld dispose of 
the appeal. 

The case, in consequence of the difference of opinion beWeen 
Pearson, J. and Spankie, d. was referred, under s. 575, Act X 
of 1877, to Straight, J. who delivered the following judgment i 

Steaight, J.— This appeal has been referred to me by order of 
the learned Chief Justice under s. 575 of the Civil Procedure Code^ 
in consequence of a difference of oiiinion on points of law between 
Pearson, J. and Spankie, J. composing the Division Bench before 
whom the case originally came. 

The two questions properly arising out of this reference appear 
to be as follows: — (i) Was it competent for Pearson, J. to dis'- 
pose of the appeal on a point of law not taken In the Cimrts below* 
nor raivsed by the appellants pleas ? (ii) If it was competent for 
him so to do, has he held rightly in decreeing the appeal, on the 
ground that no cause of action ever accrued to the plaintiffs-^ 
respondents, upon which they Were entitled tc maintain a suit for 
pre-emption? 

Upon the first of these two points I think it Was compe- 
tent for Pearson, J. to entertain the objection that the suit 
could not be sustained, in the absence of any cause of action 
haviBg arisen to the plaintiffs, even though such objection had 
not been taken in the lower Courts, and was ’ not urged in 
the grounds of appeal. It is argued for the appellant that both in 
his original statement of defence and in the second of his pleas 
to this Court he substantially, if not specifically, called the plain- 
tiff’s title to sue in question. But whether this be so or not, I 
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tlilnk tliafc the terms of s. 542 of the Civil Proceduro Code, so 
for as they are applicable to second appeals, allow the appellate 
Court a discretion, of which Pearson, J. was in my opinion fully 
justified in availing himself* The point upon which his judgment 
IS based is purely one of law, and it arises directly upon the facts 
which are .admitted and about which there can be no contradiction 
or ccntroversy. Many cases might occur in which a careless and 
unreflecting use of s. 542 would cause hardship and injustice, but 
in the present instance the objection is simply a legal one, aiming 
directly at the status of the plaintiff to come into Court at all. 
Such an objection it seems impossible for the Court to avoid taking 
cognizance of in special appeal, even though it be raised for the 
first time at the hearing, any more than it could disregard a new 
point as to limitation or w’-ant of jurisdiction. 

The second q[uestion for my consideration is not without diffi-* 
culty, though the equities are clearly in favour of the view taken 
by Pearson, J. The mortgage or conditional sale-deed of the 3rd 
May, 1867, executed by TJmeda Singh to the defendant-appel- 
lant, Lachman Prasad, for Rs. 700, charges his two-anna share ‘ 
in mauza Tikarbhan for three years on condition that the prin- 
cipal sum and interest shall be paid within the said term, on 
the last day of the said term; if I fail to do so and do not get the 
mortgaged property freed from the mortgage, this mortgage-deed 
shall be considered as a conditional sale-deed and the mort^acfe- ‘ 
money a consideration therefor, and the mortgagee shall take pro- 
prietary possession of the propei'ty.^’ Prom this it will be seen 
that the Rs. with interest was to be repaid on or before the 
3rd May, 4870, and then, if the mortgagor made default, the 
mortgagee was competent at once to take foreclosure proceedings 
to convert the conditional sale into an absolute one. No doubt 
Umeda Singh remained in possession until he was ousted by 
Lachman Prasad under process of law, and till the final order in 
the foreclosure proceedings was passed he still had his equity of 
redemption, but all this same time Lachman Prasad had his equi- 
table rights and interests over the property pledged with him as 
security, and after the three years had expired and default had been 
made by the borrower, the only alternative open to Umeda Singh 


VOL. IL] ALLAHABAD SBEIBS, 

was to pay the money witliin one year from the date of recemng 
notice of foreclosure, otherwise Lachman Prasad’s proprietary title 
w-ould by efflux of time become completely established. At the 
time TJmeda Singh signed the wajib-ul-arz he could not put the 
land, in which Laohman Prasad was jointly interested with him, 
under disabilities and conditions, so to speak, of which the mort- 
gagee had neither notice nor knowledge, nor could he make any 
contract which could hav^e the retrospective effect of rendering 
an agreemenPhe had already entered into incapable of fulfilment^ 
in that other persons were to have a priority of right to purchase 
over the head of his coaditional vendee. Whether the plaintiffs 
lay their cause of action as having arisen on the I3th February, 
1875, when the foreclosure proceedings became final, or on the 26th 
September, 1875, when the defendant-appellant obtained possession, 
can make no difference. TJmeda Singh had no share^’ to offer for 
sale, pursuant to the terms of the ivajih-id-arz, and he was not in 
a position to fulfil its conditions, for all that remained to him till 
the 13th February, 1875, was his equity of redemption, which then 
became irretrievably lost. There was in effect no sale on that date 
in respect of which the plaintiffs could set up a right of pre-emption .; 
all that took place was that the conditional vendee by operation of 
law became an absolute proprietor. 

I am, therefore, of opinion that the view of Pearson, J. is correct 
upon both points referred to me, and I concur in his order that tlie 
appeal should he decreed and the decision of the first Court restored 
without costs. 

Appeal allowed. 

Before Sir Robert Stuart, Kt., Okief Justice^ and 3Ir, Jmtkc Oldfield* 

MEHDI HUSAIH {VLMmim) r. MADAE BAKBSH ajj-d others 
(Defenhahts)-* 

Mrror or irregularity-— Couri-fecs^Appeal — Act X of 1877 {Civil Procedure 
Code), s. 578, '■ 

'rbe refusal of a plamtiff-respoudent to make good a deficiency io court-fees 
iu respect of Ms plalut when cjtlled upon to do so by ihe Appellate Court is not a 

* Second Appeal, No. 14 of 1880, from a decree M H D. Willodc, Esq., Judge 
of Azai^garb, dated the 1st October, 1879, reversing a decree of Mauivi Kamar* 
ud-diu Abmad^ Munsif of Azaingarb, dated the 23rd June, 1 879. 

" 126 . . 


889 

1880 


Lachmai^ 

Prasad 

V. 

Bahadur 

SXNQH. 


1880 
Alay 7 . 


S90 


mo 

MBHBr 
11 USA 1 nr 

Mm)ar 

Baebsh. 



THE miHAK LAW BEPOETS. [¥0L. II. 

ground upon which the Appellate Court should reverse the decree of the Court 
of iirst inv-fcunee and dismiss the suit. 

The plaintiff in this suit obtained a decree in the Court of first 
iustanee. On appeal by the defendants ap^aiinst this decree the 
lower appellate Court set it aside and clisinissed the suit on the 
ground that the plaintiff had not sufficiently stamped his plaint, 
and when called upon to stamp it sufficiently refused to do so. The 
decision of the lower appellate Court was in the following terms 
^^Full fees have not been paid in this suitj and the appeal is 
decreed and the suit is dismissed in consequence of the plaintiff 
respondent's refusal to make good the value of the fees. The suit 
is for a declaratory decree and consequential relief and falls under 
s. 7, cl. iv, letter Cj Act VH of 1870. In this section it is 
declared that the amount of fee payable in such a case shall he 
computed according to the amount at which the consequential relief 
sought is valued. Now the value of the suit is stated in the peti- 
tion of plaint to be Rs. 600, and in the table of rates of ad valorem 
fees leviable on institution of suits of the Act, Rs. 45 is given as 
the fee chargeable. The plaintiff has paid Rs. 35 only: this finding 
of the Court is explained to the plaintiff in Court through his 
vakil, and payment of the balance being refused, this Court cannot 
hut throw his case out. The appeal is decreed with costs and 
interest. The lower Court’s decision is reversed, the suit being 
dismissed.” 

The plaintiff appealed to the High Court. 

Shah A for the appellant. 

Pandit AjudUa Nath and Lala Lalta Prasad^ for the respond- 
ents. 

The judgment of the Court (Stuabt, 0. J., and Oldfield, J.,) 
was as follows : 

Judgment. — In this case the Murtsif decreed the claim, tut 
his judgment was reversed by the Judge, not on the merits, but 
because the plaintiff had paid a court-fee too small for the suit, 
^ Rs, 35 instead of Rs. 45. In this view he may or may not be 
right, but clearly the objection is not one affecting the merits of 
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the case^ and therefore as provided by s. 578, Act X of 1877^ he 
ought not to have made the order he did reversing the decision of the 
Munsif. We must, thex’eforej set aside the Judge’s order and direct 
him to try the appeal that was taken to his Gourt on the merits. 
Costs to abide the result. 

Cause remanded. 


Before Mr. Justice Pearson and Mr. Justice Oldfield. 

NASIB HUSAIN (Defendant) v. MATA PRASAD and anothes (Plaintiffs)’*' 
Voluntary alienation -—Good Faith — Fraud — Consideration, 

A decree-kolder instituted a suit against his judgment-debtor and the latter’s 
son for a declaration that a gift by the judgment-debtor to his son of certain pro- 
perty was fraudulent, and that such property was liable to betaken in execution of 
the decree, Field that, such gift having been made by the donor out of natural love 
and affection for ihe donee audio order to secure a provision for him and his descend- 
ants, and therefore for good consideration, and having operated, and the donor 
having reserved to himself sufficient property to satisfy the decree, the mere fact 
that the donor reserved to himself no property within the jurisdiction of the Court 
which made the decree was not a ground for holding that such gift was fraudulent 
and not made in good faith, and for setting it aside and allowing the decree-holder 
to proceed against the property transferred by it. 

The law relating to voluntary alienations explained . 

The facts of tbis ease are sufficiently stated for the purposes of 
this report in the order of the High Court (SpankiEj J., and Old* 
EiELDj J,j) remanding the case. 

The Senior Government Pleader (Lala Juala Prasad) and 
Shah Asad Ali^ for the appellant. 

Pandit Sfand Lai and Babu Jogindro Nath Ghaudhri^ for the 
respondents. 

The High Court’s order of remand was as follows 

Oldfield, J. (Spankie, J., concurring) —It appears that Zulfikar 
Husain executed a deed of gift dated 14th December, 187 i, by 
which he bestowed a large portion of his property ou his son Nasir 
Husain. The plaintiff held at the time of gift a decree a ;;?ai list iiim 

* Second Appeal, Ko. 168 of 1879, from a decree of J. H. Prinsep, Esq., Judge 
©f Cawnpore, dated the 2Sid December, 1S7S, revei sing a decree or Babu Ram 
Ivtiii Chaudhri, Subordinate Judge of Cawnpore, dated the 2ith December^ 1S77. 
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dated 21st Novemberj ISlJT, and tlie debt wliieli was imsecnrecl 
amoTiated at tlie time of ingtitufcion of tlie suit to Rs, djSSS-lS-O ; 
and he seeks in this suit to have it declared that the deed of gift was 
fraudulent, that certain house-property and a garden, part of the pro- 
perty conveyed by it, is tlio property of Zulfikar Htisain and is liable 
to be sold ill satisfaction of his decree. Nasir Husain, appellant, be- 
fore us, pleadeil that the deed was hand fide and valid, and that his 
father still possesses ample property sufficient to satisfy the debty 
which he I’eserved from the operation of the gift ; that the suit is 
barred by limitation ; and that the decree sought to be satisfied is also 
barred by limitation. The first Court decided that there was no valid 
objection on the ground of limitation taken, and that the gift was 
valid, being on good consideration and ho7td fide^ and the executant 
had at the time reserved to himself shares in twenty-five villages 
with an income of Rs. 200 a month. The Judge has reversed this 
decree ; he remarks that Zulfika.r Hus^ ^^transferred by deed of 
gift the bulk of his property lying in many districts including Cawn- 
pore to his son for no consideration, but merely as it is oiailly alleged 
because of his own reckless expenditure in charitable acts, charging 
his son with the redemption of the mortgages existing on a consider- 
able portion of the said property, and reserving to himself for main- 
tenance the income of some twenty-five villages, more or less, in the 
district of Sarun. The debts secured by mortgages are mentioned in 
the deed of gift but unsecured debts are not alluded to, nor is the 
house property in Oawnpore which appellant now seeks to attach and 
sellin satisfaction of his decree covered by any mortgage, nor is there 
Mention made in the deed of any reservation of property by the 
donor for his own purposes. If the gift be looked on as a bond fide 
vald alienation, the creditor who has mot been prudent enough to 
secure his debt by collateral security must, regardless of the distance 
or expense attending the effort, proceed to Sarun in Bengal to satisfy 
his decree from such property as his debtor may possess in thaij 
district; he may or may not find it already incumbered in a manner 
he did not expect. There is no authentic indication on the record 
of any property being reserved by the judgment-debtor to himself. 
Itis true that I'espondents offer to prove it but such proceeding i^ 

■ ;Hhe law proteqts jivlgment-creditors as well as- their 
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debtors from tbe consequence of a fraudulent act or from that 
which although not exactly a fraud cannot be held to be done in 
good faith towards all creditors. Ordinarily the law would not 
presume bad faith if a judgment-debtor, when alienating a portion 
of his property, leaves the means to his creditors of recovering their 
dues from his other assets. A creditor has the power to attach his 
debtor’s property both before and after decree, and on failure to do 
so he has no lien on any particular portion of the property for the 
discharge of his claim more than the rest; but at the same time 
where, as in the present case, the unincumbered property is alleged 
to be some hundred miles beyond the jurisdiction of the Court exe- 
cuting the decree, and the decree could have been satisfied from 
unincumbered property lying within the jurisdiction of the Court, it 
is neither ftiir nor equitable to the creditor to require him to do that 
which his debtor acting in good faith should have done for him, or 
by accepting as valid the post-decretal transfer of the property to 
subject him to the possibility of finding himself shut out from relief 
by other lien-holders’ prefereutial claims on the residue of the pro^ 
perty;” and the Judge concludes by not finding the alienation to be 
made in good faith. The Judge then seems to find that there was no 
good consideration for the gift and that it was not bond fide. But his 
judgment shows he has arrived at these conclusions through an inac- 
curate view of the law on the subject of voluntary conveyances. ]Sd 
holds that the conveyance, if made from a motive to provide for* 
the son and to protect him from the consequences of the father s habit 
of careless expenditure in charitable purposes, cannot be held to be" 
on good consideration, and in finding that it was fraudulent, he 
has rejected as quite immaterial the explanation that at the time 
of the gift Zuifikar Hiissiin reserved to hirasef ample property to 
satisfy existing creditors, and has clearly been guided in his deci- 
sion by the consideration that it was not only the duty of the debtor 
to reserve sufficient property to meet his creditors’ demands, but to 
reserve property within the jurisdiction in which his creditors might 
reside or in which they might hold decrees against him; and the 
Judge appears even to think that a creditor wlio holds a decree at 
the time his debtor makes a voluntary conveyance of his property 
can claim to have it set asidej if it does not reservO property to 
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meet bis decree within the jurisdiction of the Court that gave the 
decree. 

Voluntary conveyances of property liable to be taken in execu- 
tion for payment of debts nuist be shown to be made on good con- 
sideration and to be bondfide^ in order that they may be |)rotected 
against the claims of creditors who hold claims at the time the 
conveyances were made ; and there will be a presumption that 
voluntary conveyances are not hand fide in respect of debts that: 
existed at the time but this presumption will be rebutted when the 
circumstances of the indebtment and the conveyances repel fraud. 
The law may be taken to be as given in Story’s Equity Jurispru- 
dence, 11th ed., vol. i., s. 365, — Mere indebtment would not perse 
establish that a voluntary conveyance was void, even as to existing 
creditors, unless the other circumstances of .the case justly created 
a presumption of fraud, actual or constructive, from the condition, 
state, and rank of the parties, and the direct tendency of the 
conveyance to impair the rights of creditors. In the latest 
English case, touching this subject, it was unequivocally held 
that a voluntary deed, made in consideration of love and affec- 
tion, is not necessarily void as against the creditors of the grantor, 
upon the common law, or the statute of Elizabeth, but that it must 
be shown from the actual circumstances, that the deed was fraud- 
ulent, and necessarily tended to delay or defeat creditors.” 

In the case before us the deed gives the reasons for the convey- 
ance as follows: ‘^1 have no other male child, and through him I 
expect to perpetuate my name and lineage, and also because he has 
ever been very dear to me, and since his attaining discretion up to 
this day has been devoted to my service and to please me and never 
acted contrary to my will, I put the donee in full proprietary posses- 
sion, &c and all rights of creditors secured by the mortgages of 
the said property are specially reserved by the deed. 

If it he as stated that Zulfikar Husain, knowing himself to be a 
man of expensive habits, and out of affection for his son and in 
order to secure a provision for him and his descendants, made the 
gift in question, it cannot be said to have been made otherwise 
. than on good consideration, and if the gift was made 
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and had operation, there is no reason why it should not he valid; 
and it is clearly a most material ciramnstance for jiid^in^ of the 
bond fide character of the conveyance to determine what property 
2ulfikar Husain reserved to himself, and whether it was sufficient 
to satisfy all debts existinof at the time of the conveyance' for 
which no other provision had been made, and the Jiid^e has attached 
too much importance to the fact that no property was reserved 
within the jurisdiction of the Court that gave plaintiff’s decree, 
since there could be no difficulty in reaching other property, the 
law providing for such cases. 

I would remand the case in order that the J udge should re-try 
the issue of the bond fide character of the conveyance, afrer more 
fully ascertaining the circumstances of the conveyance and of tlie 
indebtment of Zulfikar Husain at the time he made it, and allow ten 
days for objections to the finding after its submission. 


On the return of the lower appellate Court’s finding the High 
Court (PearsonTj J., and Oldfield, J.,) delivered the following 
judgment disposing of the appeal : 

Oldfield, J. (Pearson, J., concurring). — We have now before 
us the Judge’s finding on the issue remitted, and there can be no 
question that the deed did not operate by conveyance of the property 
or that it was not made on a perfectly good consideration, and there 
is nothing to show that, when the deed of gift was executed, the de- 
fendant had not reserved fo himself ample property sufficient to meet 
all existing claims of creditors ; indeed, it has been found that he is 
now in possession of seventeen villages and has property abundantly 
sufficient to satisfy the present claim. 

Under such circumstances it is irapossihle to accept the Judge’s 
finding that the gift was not bond, fide but that it was in fraud of cre- 
ditors, or to permit plaintiff to have it set aside and to allow him to 
proceed against the property it c mveyed for the satisfaction of his 
debt. The Judge’s reason for still holding the gift to be not bond fide 
is the same which we held to be irrelevant in our order of remand, 
viz.^ that by^ the gift of the property it refers to the plaintiff has 
been deprived of the power of proceeding against property in his 
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own BoigMioiirliood for satisfaction of the debt. This consideration 
is too insignificant to stamp the gift with fraud. We decree 
the appeal and reverse the decree of the lower appellate Court and 
restore that of the first Court and dismiss the suit with all costs. 

Appeal allowed. 


Before Mr. Justice Tcarson and Mr. Justice Oldfield. 

BAM BAEAN llMi (Pdaintifp) t’. SALIG HAM SINGH (Defendant).’^ 
JLandholda’ and I'enant — Trees. 

mid that trees accede to the soil and pass to the landholder with the land on 
the termination ot a tenancy, and unless the tenant uses, during the term of his 
tenancy, his privilege, where he has it, of removing the trees, he cannot do so after- 
wards ; he would then he deemed a trespasser. 

mid also that, where a tenant has been ejected in the execution of the decree 
of a Eevenue Court for arrears of rent from the land forming his holding, his ten- 
ancy then terminates, and with it all right in the trees standing on such land or 
power of dealing with them. A person, therefore, who purchases the rights and 
interests of a tenant after his ejectment in the execution of such a decree, cannot 
maintain a suit for the possession of the trees standing on the tenant’s holding. 

The plaintiff in tliis suit claimed the possession of certain trees 
as having belonged to the defendant Harakh Rai, whose rights 
and interests had been purchased by the plaintiff at an execution 
sale. Harakh Bai had been the tenant with a right of occupancy 
of the land on which such trees were standing, hut had been ejected, 
previously to plaintiff’s auction-purchase of such trees, in- the 
execution of a decree for arrears of rent obtained against him by 
the defendant Salig Ram Singh the landholder. The Court of first 
instance gave the plaintiff a decree on the ground that a tenant 
did not lose his right to the trees standing on his holding, by reason 
that he had been ejected from his holding in the exeention of a 
decree for arrears of rent. On appeal by the defendant Salig 
Ram Singh, the lower appellate Court held that Harakh Rai had 
lost his right to the trees by reason of Ms ejectment from his hold- 
ing, and dismissed the plaintiff’s suit. 

* Second Appeal, No. 4-5 ISSOifroma decree of Ma-aVviMiiliammadBaklish^ 
Additional Subordinate Judge of Ghazipur, dated tbe 20tb September, 1879, revers- 
ing adecree of Hunsbi Ljftl, MTOitof Balia,, dated the 7th June^ 1879, 
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The plainfciff appealed to the High Court. 

Munshi Hamiman Prasad and Lak Lalta Prasad^ for the appeh 
anh 

Munshi i?am, for the respondent. 

The judgment of the Court (Pearson^ and Oldfield^ J,^) 
was delivered by 

Oldfield, J. — The law may be stated to be that trees accede 
to the soil and pass to the landlord with the land, and unless the 
tenant uses, during the term of his tenancy, his privilege, where he 
has it, to remove the trees, he cannot do so afterwards ; he would 
then be deemed a trespasser. 

In this case the tenant had been ejected by his landlord in exe- 
cution of a Revenue Court decree for arrears of rent from the land 
on which the trees stand, forming part of his tenant-holding ; his 
tenancy then terminated and with it all right in the trees or power 
of dealing with them. The plaintiff bought the tenant's rights 
and interests after his eviction and cannot maintain this suit for 
possession of the trees. 

We cannot allow the oontention of the plaintiff’s pleader that a 
tenant in this country has any right in trees standing on the land 
of his holding as something distinct from and mdependent of the 
tenant-right by which he holds the land, so that eviction from the 
land will not affect his right- in the trees. It is difficult to see how 
he could after eviction assert any such right without being deemed 
a trespasser. No such right to trees is reserved by the Rent Act 
to an ejected tenant, the only rights reserved are by s. 42a. to the 
growing crops or other ungathered products of the earth belonging 
to the tenant, and growing on the land at the time of his ejectment, 
and the right to use the iandfor the purpose of tending and gather- 
ing in such crops or other products paying adequate rent therefor. 
The appeal is dismissed with costs. 

Appeal dismused* 
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Before Mr. Jmtlce Peetr$on uwl Afr. Justice Straight, 

OANBAJ DUBEY (Dbfendakt) t?. SHBOZOHE SINGH (Plaintiff).^ 

Jiindu law — Jouit undivided of coparceners 

— Stranger, 

The member of a joint Hindu Lamily who alienates Iris rights ami interests iu 
the family property to a stranger in blood thereby incapacitates himself from 
objecting to a similar alienation by another member of sxich family of his rights 
and interests in such property on the ground that such alienation was made? 
without his consent, and such stranger is not competent to make such objection, 
Balldbh Das v. Su7ider Das (1) followed. 

In September, 1878, oneKishen liaving died, bis widow Makh- 
tola, as mother and guardian of bis minor sons, gave one Sheozore 
Singb a usufructuary mortgage of Kisben’s landed . estate, convsist- 
ing of a one-tbird share of certain lands, and delivered possession 
to him. In November, 1878, Kisben’s brother, Kalabal, mort- 
gaged bis own one-tbird share of such lands and also Kishen’s one- 
third share to one Ganraj, who dispossessed Sheozore Singh of 
Kisben’s share. Sheozore Singh consequently brought the present 
suit against; Makbtola, in her own name and as guardian of 
Kishen’s minor sons, and against Kalabal and Ganraj, for posses- 
sion of Kishen’s share in virtue of its mortgage to him by Makbtola 
in September, 1878. The defendant Ganraj contended that the 
mortgage to the plaintiff was invalid, as the defendant Makhtola 
was not the lawful wife of Kishen. The defendant Kalabal contend- 
ed that he and his brother Kishen and a third brother owned and 
held the land jointly in equal one-third shares. The Court of first 
instance held that the defendant Makhtola was the lawful wife of 
Kishen, that she and the minor sons of Kishen -were entitled to 
his estate, and that the mortgage to the plaintiff was good and 
valid, and gave the plaintiff a decree, which the low^er appellate 
Court, on appeal by the defendant Ganraj, affirmed. Neither of 
the lower Courts determined whether Kishen’s estate was separate 
and divided property or not. 

Second Appeal, No. 4S of 1880, from a decree of Mauivi Mohammad Bakhsh, 
Additional Subordinate Judge of Ghazipur, dated the 2$rd September, 1879, affirm- 
ing a decree of Chaudhri Jagan Nath, Munsif of Saidpur, dated the 30th June, 
*1 / * 


(1) 1. 1. E., 1 AIL, 429 . 
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On appeal to tlie High Court the defendant Ganraj contended^ 
inter alia ^ that the alienation ofEshen’s share of the joint family 
property to the plaintiff without the consent of the defendant 
Kalahal, a co-sharer of that property, was invalid. 

The Senior Government Pleader ( Lala JwaZcz Prasad)^ for 
appellant. 

PmAii Ajudliia Bath Bahu Jogindro Nath Chaiidhriyiot 
the respondent. 

The portion of the judgment of the Court (Pearsok, J./and 
StraighTj J.,) material to the purposes of this report was as fol- 
lows : — 

Pearson, J. — The plea which constitutes the second ground of 
the appeal was not taken in the Court of first instance. There it 
is true Kalahal pleaded that Kishen’s estate was not a separate one, 
hut not that the mortgage made by his widow and sons was in- 
valid because it had been made without his consent ; and Ganraj 
pleaded that it was invalid because she was not a lawful wife and 
his children were illegitimate. The plea now set up is here for the 
first time set up, not by Kalahal, who alone might under other 
.circumstances, i. if he had not by his own act incapacitated 
himself, have been competent to urge it, but by Ganraj, a stranger 
to the family, in whose mouth it does not lie , — Ballahh Das r. 
Sundar Das (1) The second ground of appeal is consequently 
disallowed. The appeal is dismissed with costs. 

Appeal dismissed. 


Btfore Mr. Justice OMfield and Mt. Justice Straight, 

CHANDRA SEN (Defendant) Gr AN G A RAM and anothek (Plaintiffs).* 

Hindu law— Joint Hindu family property — Alienation by FatherSon'^s Fights, 

(?, a roemter of a jomfc undivided Hindu family consisting of himself and his 
sons, having wrongfully conyerted to his own use the property of another person, 
such person sned him for damages for such conversion, and obtained a decree, 

Second Appeal, No. 1176 of 1S79, from a decree of W. Tyrrell, Es(i., Jndge of 
Bareilly, dated the 30th July, 1879, affirming a decree of Pandit Indar Narain, 
JiCunsif of Bareilly, dated the 26th May, 1879. 
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(1) I. L. R., 1 AIL, 429. 
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in iluj execution of which (Ts rights and inter(n:.t:s In the family property were 
pnt np ior sale and ptirehascd by wlio in cxecntitni of such decree touk 
pussesvsinii of such properly CPs sons thereupon sued > reeuver their shares 
according to Hiinlu law of sucli i>roperty. Jleid per Oi.i>Fii:ni>, that, although 
the fath<?r\s debt was not one which the sons were in duly b«>mid to pay, it might 
l)e that, had the family estate passed out of the family under the execution-sale, 
the cons could not have recovered it from (?, who was an atiction-purchascr and 
a stranger to the suit against the father. InavSinuch as, however, the claim in 
that suit was not for a joint family debt, hut a personal claim against the father, 
who w’as alone represented in that suit, and the decree in that suit was against 
him personally, and it was only his rights and interests that were put up for sale 
and purchased by C, the sons were entitled to recover from 0 their shares of 
the family property. Suraj Bunsi Koer v. Sheo Per sad Sinyh (1) distinguished. 

Per SrnAiGHT, J.— That the sons were entitled to recover their shares of the 
family property, the decree being purely a personal decree against the father, 
and his rights and interests only in such property having been put up for sale 
and purchased by C. \ 

This was a suit instituted on boluilf of tlie two plaintiffs^ wlio were 
minors, by their uncle as their next friend, for possession of a two- 
ninths share of a certain dwelling-house. This house was ancestral 
property wiiich had descended to the plaintiffs’ father, Gvopal Das, 
and liis two brothers in equal one-third shares. On the 31st July, 
1878, the rights and interests of Gopal Das in the house were put 
up for sale in the execution of a decree for money, wdiich one 11am 
Kinkar had obtained against him in a suit for damages for wrong- 
fully converting to his own use certain jew^'els belonging to Kam 
liinkar. Such rights and interests were purchased by the defend- 
ant in this suit. The defendant having taken possession of one-third 
of the boose, the present suit wars brought against him by the plain- 
tiffs for possession of their shares of such one-third. The defendant 
contended that the suit was not maintainable, inasmuch as the family 
property of the plaintiffs and their father had been put up for sale in 
the satisfaction of a debt incurred by thejir father for their support, 
and the defendant had purchased the property in good faith. The 
contention that the debt had been incurred for the support of the 
plaintiffs was based upon the allegation that Gopal Das had con vert- 
ed the property of Bam Kinkar to his own use in order to maintain 
himself and his children during a time of famine. The Court of 
first instance disallowed this contention and gave the plaintiffs a 
^ ‘ ‘ (1) 1. L. E., & Calc, ,148. ' 
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decree^ wBiclij on appeal by the defendant, the lower appellate 
Court afSrmed, disallowing the same contention. '"^ChandkT 

On appeal to the High Court the defendant contended that the 
property had passed to him and could not be recovered, as he was 
a stranger to the proceedings against Gopal Das and had pur- 
chased in good faith. 


Lala Lalta Prasad and Mir Zahur Husain^ for the appellant. 
Munshi Hanuman Prasad^ for the respondents. 


The following judgments were delivered by the Court : 

Oldfield, J.— The plaintiffs are twm minor sons of one Gopal : 
the latter misappropriated some jewels ivhich were pledged to him 
by one Earn Kinkar, who brought a suit against him for damages 
and obtained a decree, and in its execution caused his judgment- 
debtor’s rights and interests in a joint ancestral house to be sold, 
and appellant became the purchaser. Plaintiffs sue to recover 
their shares of the house. Both Courts have decreed the claim, 
and we consider that the appeal fails. 


The law is that, when joint ancestral property has passed out 
of the joint family under a sale in execution for a father’s debts, 
his sons by reason of their duty to pay his debts cannot recover 
the propertj^, unless they show that the debts were contracted for 
immoral purposes and that the purchaser had notice that they 
were so contracted, and a purchaser at an execution-sale being a 
stranger to the suit; if he has not notice that the debts were con- 
tracted for immoral purposes, is not bound to make inquiries beyond 
what appears on the face of the proceedings .— Bumi Koer v^ 
Bheo Persad Singh {!). 

In the case before us the debt is not one which the sons were 
in duty bound to pay, but it may be that, had the property passed 
out of the family under the sale in execution of the decree, they 
could not recover it from the appellant, who is an anction-purehaser 
and a stranger to the suit; but an examination of the suit and 
decree and exaeution-proeeedings shows that no more than the 
right, title, and interest of the judgment-debtor in the property 
Cl) 'L-L.E.jS Calc.^llS. 
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possetl under tlie exeention-sale, Tlie ckiin was not for a joint 
fainily debtjiot a personal eiaiiii against (lopalj who was alone 
representerl in the suit, and the decree was against him persoaallv' 
for a money-claim, and it was only his right, title, and interest 
that was pnt up for sale and bought by the appellant. I would 
dismiss the appeal with costs. 

Straight, J. — I concuV in the judgment of my honorable 
colleague entirely on the ground that the decree was purely a 
personal one against Gopal, and that all that was put up and 
brought to sale was his right, title, and interest. The appeal 
should be dismissed with costs. 

Appeal dismissed. 


Before Sir Robert Stuart, JCt, Chief Justice, and Mr, Justice Oldfield. 
CHIMMAN SINGH (Plaintiff) v. SUBRAN KUAR and oi'hkrs (Defendants)’* 

Act XL 0 / 1858, s. 18 — Mortgage by eertijicatejiolder withot^t sanction^ 
Act IX of 1S72 (Con tract Act)^ s. 

A mortgage Rj? a person holding a certificote of administration in respect of 
the estate of a minor under Act XL ol: 1868 of immoveable property belonging 
to the minor, without the sanction of the Civil Court previously obtained, is void 
with reference to s. 18 of that Act and s. 23 of the Indian , Contract Act, even 
though the mortgage-money was advanced to lictuidate ancestral debts and to save 
ancestral property from sale in the execution of a decree. 

The facts of this case are sufficiently stated for the purposes 
of this report in the judgment of the High Court. 

Jjdl 2 L Lalta Prasad and Munshi Shs/h Prasad^ for the appellant. 

Mr. JSiblett and Babu Beni Prasad^ for the respondents. 

The High Court; (Stuart, C. J., and Oldfield, J.,) delivered 
the following 

Judgment.— The widows of Thaniman Singh and guardians of 
Hs son the plaintiff, and of another son, Sirdar Singh, since deceased, 
executed on 19th July, 1870, three deeds of mortgage of property 
left by Thamman Singh in favour of the defendants or persons 
now represented by defendants. The sons of Thamman Singh were 

• First Appeal, No. 18 of 1879, from a decreQ of Maul vi Abdul Qayum Khan, 
Subordinate Judge of Bareilly, dated the ISth December, 1878. 
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rninorSj and the widows had obtained a certificate under x4.ct XL 
of 1858 in respect of the minors’ estates. The plaintiff has brought 
this suit on attaining majority to set aside these deeds on the 
ground of their illegality and to recover possession of property con- 
veyed by two of them. The deeds are (i) mortgage of 10 biswas 
in Dharanpur, (ii) mortgage of 10 biswas in Beharipnr, (iii) mort- 
mijore of 35 biswas 4 biswansis of resumed muafi land in Dbaran-* 
pur ; and a ground taken by the plaintiff in the Court below w^as that 
the widows bad no power to make the mortgages wdtbout the sanction 
of the Civil Court The defence is that the money was advanced by 
defendants on the mortgages to satisfy ancestral debts and to save 
from sale in execution of a decree the ancestral property which 
had been attached and put up for sale. The Court below has held 
that the ground urged by the plaintiff -was not one on \yhicli the 
deeds could be set aside^ and has found this defence to be good in 
respect of the first and second deeds, bat not in respect of the thirds 
and the Court decreed the claim only in respect of the third deed. 
There are separate appeals preferred by both parties. 

The plaintiff has again urged in appeal that the deeds are invalid 
with reference to the provisions of Act XL of 1858, and this plea 
is good and disposes of both appeals. The deeds of mortgage were 
executed by persons holding a certificate tinder Act XL of 3858 
without the sanction of the Civil Court previously obtained, and 
the contracts so made are void with reference to s. 23, Indian 
Contract Act, since their object is of such a nature that if permit- 
ted it would defeat the provisions of s. 18, Act XL of 1858, which 
enacts that no person taking a certificate under the Act shall 
have power to sell, mortgage, &c., without the order of the Civil 
Court previously obtained. The following cases in point may be 
referred to:— S. A No. 180 of 1870, decided the 25th March, 1870 
(1) ; S. A. No. 1078 of 1878, decided the 17th April, 1879 (2) ; 
Sum£ Chunder Chatter jee v. Ashootosk Chatter jee ( 3 ) D abee DtiU 
Shahoo r. Suhodra Bibi (4). The appeal on the part of the 
plaintiff is decreed with costs, and that on the part of defendants is 
dismissed with costs. 
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(1) UareporteL (3) 24 W. E. 46. 

(2) Ilnreported. (4) 25W. R. 449. 
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Mr. Jmtlce Pearscm and Mr. Jmtke OhlfitM. 

KA,RM.:\N BIBI and oTHi'sns ( Petit i'"»NEn<5) v. .MISIII LAL (.Plaintiff)** 

AtklUimi of Parties-^ Appeal Act X of 1877 ( Civil Procedure Code), 32, 5S8— 
Act XI! of 1S70. s. 1)0 (2). 

An order refusing an application, under s 3 2 of Acfc X of 1S77, hy a person to 
1>C added as a defendant in a suit is not appealable. 

One Karman Bibi and certain otlier persons applied, under s. 32 
of Act X of 1877, to be joined as defendants in a suit brought 
by one Misri Lai wliioh was pending in the Court of the 
Subordinato Judge of Azjamgarh. The Subordinate Judge I'cfnsed 
this application, holding that the rights and interests of the appli- 
cants could not be dealt with in the suit, and that if they were 
made defendants, there might be a misjoinder of parties, and the 
plaintiff in the suit would be unnecessarily burdened with costs. 

Karman Bibi and the other applicants appealed against this 
order to the High Court. 

Mir Akbar Ilumin, for the appellants* 

Lala Late Prasaii, for the respondent. 

The judgment of the Court (Pjearson, J., and Oldfield, 
was delivered by 

Pkabson, J. — Under s. 588, Act X of 1877, as amended by 
Act XIT of 1879, orders under s. 32 striking out or adding the 
name of any person as plaintifiP or defendant are appealable - but 
the order which is the subject of the present appeal is not an order 
of the kind above mentioned. It is an order refusing to make 
the appellants defendants in the suit ; and there is no provision in 
the law for an appeal from such an order. The appeal is therefore 
disallowed with costs. 


Appeal dismissed* 


i 


- V / * L A ppeal, No. 43 of 1880 from m order Rai Bhagwaa Prasad, Subor- 
Azamgarh, datedthe dtliMarch, 1880, ■ 
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before Mr. JusHce Oldfield and Mr. Justice SirctighU 

HAUI SINGH (DBrENDAST) ». BAEGEO SINGH and anothek (Plaintiffs).* 


Suit of the nature cognizable in a SmaO Cause Co«rf— Ha(l-i-ohahanini Second 

Appeal. 

A stiit 1)7 a zamindar for oue-fourfch of tlie price of tiees cut by tenants 
is, when based upon contract, one of the nature cognizable in a Court of Small 
Causes, and consequently, where the amount claimed is under five hundred 
no second appeal lies in such a suit. The principle laid down mNaiiku y, i ne 
Board of Revenue (1) followed. 

The plaintiffs in tliis suit claimed from the defendant Rs. 9-4-0, 
being one-fourth of Rs. 37, the price of certain trees cut down and 
sold by the defendant. The plaintiffs were the zamindars of the 
land on which the trees were situated and claimed as such, the 
defendant being the occupancy-tenant of such land. The plaintiffs 
based their claim on a “ razi-nama ” dated the 10th August, 1«71, 
and the village administration-paper in which the substance of this 
instrument had been recorded. This was executed by 

the defendant and other tenants, who agreed therein that when any 
tenant cut down and sold any trees situated on his holding, the 
zamiudars should be allowed one-fourth of the sale-price, ihe vil- 
lane administration-paper contained a declaration to the effect 
thit the zamiudars were entitled to one-fourth of the price of any 
trees cut down and sold by the tenants. The Court of first 
instance dismissed the suit. On appeal by the plaintiffs the lower 

appellate Court gave them a decree. 


The defendant appealed to the High Court. On behalf of the 
respondents it was contended that the suit was one of the nature 
cognizable in a Court of Small Causes, and consequently no second 
appeal in the suit would lie. 

Itnn gbi Hanuman Prasad, for the appellant. 


Oprohtsh Ckandar Miikarji, for the respondents. 

Jaly,18i9. (1) 1. 1,. R., 1 All., 444. 
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The judgment of the Court (Oldfield, J., aud Steaigut, J.,) 
•was delivered by 

SmUGHT, J.-Iho lo'ver appdlato 0.»rt h.a tomd tat the 

wae duly and properl, eaeoelod ; in Otar ^ 

defendant agreed in writing to allow the plamti s iny-i-r m ‘OJ ' ■• 
The suit was therefore for money due upon a contract and ot a 

nature cognieebleby a Small Oanee Onnrt. f ™ ^ 

appeal lay to tl.ia Court, and the prelim.n.ry objeel.en taU. l.y e 
rerpondenta’ pleader must prerail. Onr attent.on was o.i ed a he 
hearing to the caae of Janlm v. Tie Beard 0 / J!rr»« U ), h»‘ ^ 
view we are now taking is in no way inoone.stent with on e 

trary is entirely in aeeordance to. the prmoipie laid down u that 

17by the Court at large. The appeal .. not entertal.able and 

must be dismissed with costs. 

Appeal dismused. 
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JBefore Mr. Justice Pearson and Mo'. Justice StraiyJU. 

CIIAKDIKA SKTGH and anothisr (Depehuants) «. POHKAR SINGH 
(Plaintiff).* 

Joint Mortgage^Foreclosure. 

Where a mortgage of an estate is a joint one the 

it that any individual share or portion of a share of ^ . 

,epayment of any defined proportion of the , ,1,, ^,,,gagee 

i/m!de responsible for the mortgage-money. It 

to treat a sum paid by ftr^re 

account in reapeot of what might he ca ou a e therefore in the case of 

debt and to release his share from further liability. 

such a mortgage the mortgagee, in tahing tL other 

person and share of the mortgagor ^ort^^sors 

rS— n?f reSThls'^uch estate, 1.U U the foreclosure proceed- 

ings being irregular, the suit was not maintainable. 

The facts of this case are sufficieutly stated for the purposes 
of this report in the judgment of the High Court. , : 

Septemher, ie78. 

i^-i^ T r i> 1 A 11 AA 4 . 
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Jogindro Nath Chaudhri and Manlvi Obeid-^ul-Jialiman^ 
for Ito appellants. 

Munshi Samtman Prasad, for tlie respondent. 

The judgment of the Court (Peahson, J.^ and Straight; J.,) 

M was delivered by 

Straight, J.— This is a suit for possession of a one pie share of 
’ mauza Rai, pargana Ghatanpur, upon the basis of a mortgage 

dated the 2nd July, 1869. and a foreclosure proceeding of the 23rd 
May, 1878. Both the lower Courts decreed the claim and the 
defendants now appeal. The short facts are that the appellan ts with 
one Shankar Singh executed a conditional sale-deed to the plaintiff- 
respondent on the 2iid July, 1869, for a period of four years, of 
their one and one-half pie share of mauza Rai for an advance of 
Rs. 125. Sometime afterwards Shankar Singh paid Rs. 62 princi- 
pal and interest to date, as representing one-third of, the mortgage 
amount due, and the mortgagee -respondent accepted it as such and 
endorsed the receipt on the deed. The appellants failed to pay the 
balance then remaining and foreclosure proceedings were taken 
against them alone, Shankar Singh and his half-pie share being 
exempted* The usual notice was given, when the required 
twelve months’ grace had elapsed, the proceeding was recorded on 
the 23rd May, 1878, upon which the present suit was instituted. 
The appellants contend that as the mortgage was joint and the 
j % share of Shankar Singh* was equally liable with their own for the 
joint debt, that the foreclosure proceedings were irregular in' that 
he was not made a party, and that the present suit is not maintain- 
able.^ 

We are of opinion that this plea must prevail The mortgage 
was clearly a joint one, and there is no specification in it that any 
individual share or portion of a share is identified to and charged / 
with the repayment of any defined proportion of the money \ 
advanced. The liability of the mortgagors was mutual and indivi- 
sible in that their property, as a whole, was made responsible for 
the debt We therefore do not think it was competent for the 
mortgagee to treat a sum paid by one of the mortgagors as made 
on such mortgagor’s own a<K;Qunt in respect of what might b« 
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calculated as liis reasonable sbare of tlio joint indebtedness 
and to release bis share from further liability. Such payment 
could only properly be treated as made ibr tlie whole of ilia 
mortsanors and ourfit to have been carried to the credit of all 
of them in reduction of the principal sum jointly duo. Conse- 
quently the plaintiff-respondent was notjuhtiiieJ in exeniptin<2: the 
half-pie share of Shankar Singh from the foreclosure proceedings 
and in directing his claim against the property of the appellants 
alone. The present suit cannot under the circumstances bo outer- 
tained. The appeal is decreed with costs. 

Appeal allowed. 

Before Mr, Justice Pearson and Mr. Justice Biraight. 

AKBAUI BEG- AM and others (Defendants) v, WILAYAT AXA (Flaintifp).’*’ 

licniand — Objection to finding — Appellate Court, powers of Act Xofl$77 
\Civil Procedure Code), ss. 566, 567, 578 — JSiror or Irregularity. 

Held that an appellate Court is not bound to accept a finding returned to it by 
a Court of first instance under 's. 566 of Act X of 1877 merely because no objection* 
to such finding are preferred, but is competent to examine the evidence on 'whiclt 
such finding is founded and to satisfy itself that it is correct and fit to be accepted, 
Noorun y, Khoda Baksh (1) dissented from : Ratan Singh v. Wazir (2) followed. 

Ileld uho that, assuming that an appellate Court, in deciding a case in a man- 
ner inconsistent with and opposed to the finding returned to it by the Court of 
first instance under that section, in the absence of objections, acted irregularly, its 
decree could not be reversed or the case remanded on account of such irregularity, 
such irregularity not affecting the merits of the case or the jurisdiction of the 
Court. 

This suit, iu which the plaintiff claimed a. right of way over land 
beloDging to the defendants, was dismissed by the Court of first in- 
stance on tile 12th March, 1879. On appeal by the plaintiff the 
lower appellate Court, on the 29th August, 1879, remanded the case 
to the Court of first instance for the trial of certain issues, under the 
provisions of s. 566bf Act X of 1877, fixing a period of one week 
for objections to the finding of the Court of first instance. The 

Second Appeal, No. 16t of 1880, from a decree of Maulvi Nasir Ali Khan, 
Subordinate ^udge of Sahiranpur, dated the 18th November. 1879, reversing a 
decree of Mukshi Baij Nath, Munsif of MuzaJffiamagar, dated the l‘2th March, 1879. 

<1) H. a K., N.-W. P., IW, p. 50. (2) L L. K, I Alh, 165. 
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finding i)f the Court of first instance was adverse to the plaintiffs ^ 
claims but the plaintiff did not prefer any memorandum of objeo- - 
tious to such finding. The lower appellate Court in due course 
proceeded to determine the plaintiff’s appeal, and, refusing to accept 
the finding of the Court of first instance, recorded a finding to tlie 
contrary and reversed the decree of the Court of first instance, 

and gave the pi aintifi* a decree. 

The defendants appealed to the High Court. It was contended 
ontheir behalf that the lower appellate Court was not competent to 
decide the suit contrary to the finding of the Court of first instance, 
the plaintiff having taken no written objections to such finding. 

Mr. Hill, Shah Asad Ali, and Shaikh Maida Balchsh, for the 
appellants. 

Pandit Bishamhhar Bath, for the respondent. 

The judgment of the Court (Pearson, J ., and Straight, J.}, so 
far as it related to this contention, was as follows : 

Pearson, J. — The main contention of the learned counsel for the 
appellants was outside the grounds of the appeal. He contended that 
the lower appellate Court was bound to accept the finding^returned 
to it by the Court of first instance under s. 566, ActX of 1877, 
because no objections thereto were presented in the form of a me- 
morandum within the time allowed, and was not free or competent 
to decide the case in a manner inconsistent with and opposed 
to such finding. In support of his contention he referred us 
to a decision of a Bench of this Court (Morgan, C.J., and 
Pearson, J.), dated 29th June, 1866 (1). In the case then decided 
it was pleaded in appeal that, «no objection having been raised on 
the part of the respondent against the Munsifs decision, under 
s 354 it was improper to award a decree for fourteen bighas and six 

biswaLis of the resumed muafi land;” and the plea was allowed, and 

that portion of the Munsifs judgment which had not been objected 
to restored. But the question as to the 

ofthetermsof 8. 354, Act Till of 1859, and s. 567, Act Xof 1877 
has since 1866 been not unfrequently considered, and the ruling of 
1866 has not been followed. A Pull Bench decision-^afan Stngh 

(1) H. C. B., H.-W. P., 1866, p. 50, 
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been pres 1 In the case now before us 

Court urrre them orallj .it the liean ^.^nnHoua to the 

itmavbethat the Subordmate Judge allowed objtoti ) . . ^ 

Munsif’s finding on remand to bo taken orally. But, even p 
!bieotion to It was preferred m ^ 
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satisfying itself that it was correct and fit to be accepted. 

No doubt an appellate Court' would hesitate to set aside such 

a findino in the absence of objections, and would deem it prope^to 
abnmn^ coming to a contrary conclusion. 

ir^tWprenTclse the Subordinate Judge has fully stated the 
^rounds on which he differs from the Munsif, and makes it clear 
that he has given a close and intelligent attention to the pomts 
n We and the evidence relating to them. 'It is impossible to 
bold that his action has contravened the terms of s 567 of toe Code 
which merely direct that “ after the eKpirahon of the period fixed 
for presentimr such memorandum, the appellate Court shall procee 
to determine toe appeal.” But even had we been of opinion that 

toe lower appellate Court’s action in the matter was J 

1 1 u from reversincf its decree or remanding the case 

“ r";u.iy .Mc u ^ 

merits of the case or toe jnrisdiction of the Court. 
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CEIMINAL JUBISMCTION. 

Before Mr. Justke Oldfield, 

EMPB.BSS OB INDIA V. ILAHI BAKHSH. 

Inquiry Mo oa,etriaMehCo«rt.^Se.>ion-^^ 

I Tiioffi..trate had tried a case exclusively triable by a Court of 
Bid, where a Magistrate h^ ^ sentence passed upon 

Session, and tbe coayiction ^ ^ ® _ anmiUed tiie Court of Session, but the 

him at such MaWeie fort „ot annullea, that sneh Magistrate might 

:S^;irson to Id.e comtot Session on the evid^^^^ 
him at such trial. ,*ii les- 
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' This .a. a rrf.te«ce t, 11.. High Court by Mr 0 
S.B.i«u^ Wgo of Mor.dab.a. under .. 290 of A-t W 1 On. 
lUU Bakhsh preferred • oo.nplaint M Mr. ' ' ■ 

eistrate of the first el.ss, eharging a certain p.i.on inlh robbe^- 

That officr, being of opinion that ..oh f “f 7“ 

with intent to injure such person, proceeded to xy 

the ofienee of making a false charge of an »»”“ jp 

imprisonment for ..Ten years, an offence punishable u ' 

oTL Indiah Penal Code, and on the !8th January, 1880, eon 
Yictintrliim of suoiL offence, sentenced him to one year s ngorou 
impriroument On appeal by Ilahi Bidthsh, the Court rf Session 

Znlled the eouTiction and sentence on the grounds that the 

i. /ifofnf fn trv an ofifenco committGd against 

TV/TAcrktrate was not competent to try an 

? ° nffirae or person and that Ilahi Bakhsh was charged with 

Zis ..-ting 

L that the grounds of comnJ^fal were set forth in his decision 

order that g Daniell, the Sessions Jndge, 

'7 t— t so thinking app«r foom ~n^»- 
from his letter on the 28th Jann- 

- 7 S trial the Sc”.sious Judge bad ou 3rd April quashrf 

• 1 r ind held by a Magistrate who was not competent to 

u1f.rft!rw:“o1her7 re>r,this order of the Sesaiou. 
1.0.I4 Aeprire the evideue. taken in the trial of Il.h. Bakhsh 

^ ^ value but it appears to me to be opposed to 

held in Jr“7oSle' XT of the oLinal Procadnre Ood.,lhat 
the provisions of Chapter a v ^ evidence which 

1 a f ”"'‘^J“t7prpors of the commitment, but for the 

; ^.pTsl o?\Vding atrial,mo« " 

r It annears to me'that none of the provisions of yhapter 
Xytve W observed in the inquiry into this <.se, and I do no 
^ T uxtialf fit libertv to go on with a trial thus commenced or 
, ;;:trrcl :Lr .f aciufol « 000 , 10110 .. Any 

‘ passed wonld be of togality, ^ 
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The follpwing order was made by the High Court : - 

OiiBFiKLi), J. --“The commitment is not vitiated because the Joiut 
Magistrate did not comthence a fr^h inquiry and take evidence de 
novo. The inquiry and the evidence at the trial are sufficient for 
the purposes of commitment, ^Tlie proceedings held at the tfial 
were not set aside by the Judge, whose order only sot aside the con- 
viction and sentence of the accused, and though thqpe proceedings 
could not form the basis of a conviction by the Magishnite, there 
is no reason why a commitment by the^same Magistrate should 
not be based on them. In the analogous case when in the course 
of a trial tlie Magistrate finds that he must commit the accused to 
the Sessions Court, s, 221 of the Criminal Procedure Code directs 
that he shall stop farther proceedings under this Chapter (i. 
Chapter XVII, for trial of warrant cases) and shall commit the 
prisoner under the provisions hereinbefore contained,” that is, under 
the provisions contained in Ghapf^.XV, This direction does not . 
mean that the Magistrate is t %j| Qmmeace the inquiry and taken 
the evidence cU novo^ sinc6 his procedure under Chapter XVII in 
the matter of examination of the complainant and witnesses has 
been conducted under ss. 190 to 194 of Chapter XV (see s, 214), ‘ 
bnt only that the further procedure necessary for commitment 
shall be taken as directed in Chapter XV. Moreover, trial is not 
vitiated by mere irregularity in the proceedings up to trial. The 
Judge should proceed with the trial. 
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